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PREFACE. 


HE following Cafes im Law and Equity 

were collected by Richard Freeman, hereto- 

fore of the Middle-Temple, Efq; during 
the Time of his Practice of thofe two laudable and 
praife-worthy Branches of his Profeffion in Wekt- 
minfter-Hall: That his Merit, Induftry and Ge- 
nius, were great, fingular, and confpicuous, will 
not, nay cannot, be doubted or difputed, much lefs 
denied ; efpectally when it fhall be known, that his 
eminent Qualities and rare Talents introduced him 
to the Friendfhip and Efteem of that truly Noble, 
Virtuous and Learned Lawyer, Statefman and 
Privy Counfellor, the late John Lord Sommers, 
who, im the Year 1706, had fo high an Opinion 
and yuft Judgment of Mr. Freeman's Integrity 
and Abilities, as to recommend him to the impor- 
tant Office of Lord Chancellor of Ireland, then 
vacant, in which high Poff he was defervedly 
placed by his Sovereign. 
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ick ron Poth Tew tord HAR DWT GC IGE, 
Lord High Chancellor of Great Britain, 


ihe Redon sir Whe] A MOL Be Koiohe, 
Lord Chief Juftice of England, 


The Rt. Hon. WILLIAM FORTESCUE Efquire, 
Matter of the Rolls. 


the le Heny sir 7 OF IN Wik LES Kaiche, 
Lord Chiet Juftice of the Court of Common Pleas, 


The Rt. Hon. Sir EDMUND PROBYIN Raright. 
Lord Chief Baron of the Exchequer, 


The Hon. Sr LAURENCE CARTER Knight, One of the 
Barons of the Exchequer. 


The Hon. Sr JOHN FORTESCUE ALAND Knight, 
One of the Juftices of the Common Pleas, 


The Hon. Sr WILLIAM CHAPPLE Knight, One of the 
Juftices of the King’s Bench, 


The Hon THOMAS PARKER Efquire, One of the Juttices 


of the Common Pleas, 


The Hon. MARTIN WRIGHT Efquire, One of the Jutftices 
of the King’s Bench, 


The Hon. JAMES REYNOLDS Efquire, One of the Barons 
of the Exchequer, 


The Hon. Sir THOMAS ABNEY Knight, One of the Barons 
of the Exchequer, 


The Hon. THOMAS BURNETT Efquire, One of the Juftices 
of the Common Pleas, 


The Hon. THOMAS DENISON Efquire, One of the Jutftices 
of the King’s Bench. 


HE following Cafes in Law and Equity, as collect- 
ed by the Hon. Richard Freeman Etquire, late Lord 
Chancellor of Jreland, are humbly infcrib’d by their 
Lordihips 
Moft Obedient, and 


Moi Humble Servant, 


Tuomas Dixon. 
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‘The Names of the CASES. 





A. 
BBOT verfus Rugefley, 
Page 252 
Abraham ¢. Conyngham, 
445 
or Kennedy 2. Bird, 511 





Adefon 2. Otway (Sir John) 227, 





240 
Albans (St.) 2. Dobbins, 36 
Alder 2. Puify, 32 
Alfrey v. Meekes, 466 
Allen v. Allen, 267 
—-—Spendlove, 74, 85 
Amy v. Andrews, 13 
Andrew’s (St.) Parifh Cafe. 5 21 


Anonymous Cafes, 21, 23, 33,49, 
515 56, 66, 75, 78, 100, 104, 113, 
D225 150, 203 .MeI) 221, 22.24) 
226, 227, 234, 2355 246, 253, 


260, 
283, 
290, 
301, 
313, 
3345 
3555 
3725 
393> 
414) 
425, 
443) 
4745 
3135 


Archer’s Cafe, 
Afhenden v. Clapham, 
Aftmall v. Aftmall, » 
Aftrey v, Ballard, 426, 444, 445 
Atkins v. Hutchinfon, 540 
a Atwood 


278, 
287, 
296, 
310, 
321; 


272. 
285, 
2935 


2775 
286, 
2955 
302, 3035 
314, 3195 
339. 343, 346; 
358, 359, 366, 
373. 3745 378; 
394) 397. 4°73 
419, 420, 421, 
4335 434, 4355 
4473 459, 452, 
475, 486, 494, 
516, 518, 522, 523, 524, 
5259 5359 542 


2795 281, 


373 


Atwood «. Sanders, 
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Page 131 | Brooke (Lady) v. Tomlinfon, Page 
Ayland 2. Nicholls, 265 47 
Aylworth v. Fenn, 351 | Brookes v. Hayes, 257 
Ayre v. Rufhton, 339 | Browne's Cafe, 409, 456,524 
— v. Collins, 392 
Hartfhorne, 19 
B. ———= or Browning 2. Honywood, 
3393 414 
Bagfhaw @. Andrews, 416 London, 14 
Baker v. Holman, 317] — Robinfon, 18 
Bale’s Cafe, 235 | Browning v. Holford 19 
Baltinglafs (Lady) her Cafe, 23 | Bruerton v. Right. 51 
Banfield v. Lincoln, 278 | Brumfield 2. ‘Tea, 103 
Barber v. Vincent, 531 | Buckle v. More, 22 
Barker gv. Keete, 249 | Bucknall (Sir Will.) his Cafe, 411 
Barkefdale 7. Dowdfwell, 395,399 | Bucknall v. Tompfon, 350 
Barnardifton (Sir Samuel) v,Scames | Bud v. Weft, 31 
(Sir William) 380, 387, 390 | Bulkley v. Hoare, aljas Earlefman, 
Barnifh v. Killick, 407 44 
Barton's Cafe, 286, 289 | Bull w. Palmer, 424. 
Baskett 7. Baskett, 228 | Bunt’s Cafe, 94 
Baffett v. Salter, 213 | Burges a. Player, 467 
Beale v. Baldwin avd Broadway, | Burrell w. Strong, 65 
50 | Bufhell’s Cafe, I 
Beamont (Sir Tho.) his Cafe, 491 
Bell z. ‘Thatcher, 276 
Bellamy gv. Player, 79 C. 
Bennet v. Evans, 314 
—-——— Therne, 356 | Cane’s Cafe, 355 
Benfon v. Hudfon, 362 | Canfon’s Cafe, 443 
Bentley v. Delamor, 267 | Carter g- | 64 
Blackmore <. Cumberford, 527 —-——Crawly, 296, 297, 298 
- Bloxam ¢. Walker, 124 — Welt, 'y 46 
= Warner, 130 | Cartright’s Cafe, 258 
Bone v. Andrews, 134 | Cartright 7. Pingree, 398 
Booth v. Cooke, 264 | Cecil v. Darkin, 256 
Bofon v. Sandford, 499 | Challis v. Hill, 62 
Boulton v. Canon, 3365 393 Chamberlaine ¢. Piekering, 28 
Bowls or Bouls v. Horton, 29, 56 — Ainfworth, 437 
Bradbourne’s Cale, 435 Shaler v. Wright, 265 
Bradenend ¢ .. Greene; 378 | Cheeke v. Lord Lifle, 302, 303 
Brian 2. Munteth, 20 | Clarges (Sir The.) 7. Rowe, 280 
Bringate 7. Bohun, 360 | Clarke v. Bofle, 534 
Brifco o. Bambury (Lady) — 309 —Child, 254 
Brittane v7. Charnock, 248 | Cleming ¢. Fudge, 315 
I Clifford 
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‘Clifford 9. Francis, 
Cloake wv. Hooper, 
Cockern v. Lane, 
Cockley 2. Pagrave, 
Cockram v. Welby, 
Colltherd v. Jackfon, 
Corderoy’s Cafe, 


Page 230 | Elliot’s Cafe, 


103 


312 


Corny and Curtis v. Collidon, 284 


Cotton v. Cotton, 
Crofier v. Tomlinfon, 
Crofe v. Scydamore, 
Cull v. Semaine, 


Cutler (Sir John) his Cafe, 


D. 


Daniel & Ux’ z. Sterlin, 
Davie v. Dorie, 
Davys v. Lining, 
Dawes v. Painter, 
Day v. Caudrey, 
Delbridge 7. Fame, 
Pentier, 
Denton v. Wilfon, 
Dekin’s Cafe, 

Dering v. Farington, 
Dixon v. James, 

Dod z. Ingleton, 

Done 2. Barebone (Dr.) 
Dorrell v. Grove, 
Drake v. Randall, 
Drue w. Baily, 
Dudley v. Spencer, 
Dugar v. Norton, 
Duncombe zw. Walker, 
Dunvell v. Bullock, 
Dutton z. Poole, 





omen 


E. 


Edwards v. Weekes, 
Egebury v. Roffender, 
Elberough v. Gates, 


3925 


Page 162 
122 | Ellis ¢. Yarborough, 219 
Emerfon v. Amell, 22 
238 | Emerton’s Cafe, 40 
Endike v. Steed, 294 
Ent 2. Withers, 458, 467 
Effex (Rich) Lady ¢ Key s Col- 
lege, 69 
Euftace 7. Kepin, 416 

Es 
Farmer @. Browne, 206 
Fifher v. Marfon, 261 











Fitzwater (Lord) his Cafe, 414 
Fleming 7. Lee azd Kemp, 238 
Fudge, 318 

Floyd's Cafe, 253 
Floyd 2. Langfield, 218 
Ford vw. Fletcher, 275 
Fortefcue v. Abbot, 452, 48 
Forth v. Walker, 100 
Fowle #. Dogle, 125, 157 
Fox v. Grundie, 42, 43 
Smith, 45 

Freke v. Finch, 375 
Frofdike 2. Sterling, 236 


Fulham Inhabitants,their Cafe, 420 








G. 
Gadbury w. Day, a 
Gage v. Acton, 15 
Gardiner v. Shelden (Sir Joteph) II 
—— Bloxam, 112 
— Sed ewick, 451 
Garrett v. Baskervill, 376 
Garter v. Dee, 13 
Garth v. Taylor, 261 
German v. Orchard, 500 
Getley v. Munt, 280 
 Giffard’s Cafe, 314 
Gill @. Ruffell, 62,139 


Gil- 
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Gilbert v. Dee, Page 537 
Gilmore a. Shuter, 466 


Gloyne w. Gilbert, 80 
Goodwin v. Parker, I 
Wickins, 6 








Graves v. Afhenhurft, 
Griffith 7. Manfell, 
Grindall v. Davies, 
Grove v. Wollefcutt, 





Gyies v. Kempe, 235 
Bifhop, 278 
Gynes v. Kemfley, 293 


H. 





Hall v. Newland, 240 

- Huffham, 468 
Hale (Sir Edward) his Cafe, 492 
Hallely 7. Gafer, 37 


Hammond 2. Rockwood, 
Hancock v. Hodges, 357 
Harland v. Cooke alias Cocke, 315, 
319 
Harling v. Canon, 325 
Harrington w. Leech, 229, 234, 242 
Harris v. Tucker, 279 
Harrifon (Sir Rich.) his Cafe, 386 
v. Belcher, 484 


op 











Hartwell v. Cole, 55 
— Keck, 405 
Harvey wv. Jackfen, . 3 
—— Oldfield, 
Harvey and Corydon 2. allots 
by, 20 
Harwood @. Helyard, 247 


Hafcard (Dr.) v. Somany (Dr.) 504 


Hatton v. Read, 438 
Haughton 2. Wilfon, 129 
Hawkins v. Wills, 281 
Hayes v. Bickerftaff, 194 


Heath v. Manucaptors of Hall, ae 
Helier 7. Jennings, 
Hickman (Sir Will.) @ aecieded 


I 210 


Hicks’s Cafe, 
Hicks wv. Penderis, 
Hickfon v. Witham, 
Higginfon v Martin and Fsdicy, 


Page 80 
‘y 





322 

Hill #. Browne, 142 
-——— Mountague, 409 
— Pheafant, 200 
Hill & Ux’ 9. Good, 73, 106, 141, 
152, 167 

Hilbert v. Lewis, 268 
Hilton . King, 541 
Hinton v. Hudfon (Sir John) 248 
— Praine, 526 
Hinton’s Cafe, 270 


Hodgkins v. Thornborough, 404, 


413, 417 
Holcroft v. Dickenfon, 347 
Holder z. Dickefon, 95 
Holmes v. Willett, 483 
Hollman v. Senhoufe, 460, 469 
Holloway v. ——~ 107 
Holt’s Cafe, 441 
Holt 2. Medlicott, 428 


Hornbee and others,Petition of, 331 








Horton w. Benfon, 394 
How z. Style, 384, 392 
Whitebank, 476 
Howard v. Wood, 473,478 
Huband 2. Cooke, 54 
Hudfon v. Malin, 432 
Huett’s Cafe, 275 
Huly 2. Sadler, 261 
Hutchefon 2. ‘Thomas, 400 
J. 
James v. Richardfon, 458, 472 
Jenkins v. Hermitage, 377 
Jenkinfon 2. Allifon, 4ls 
Jones v. Walker, 268 
Cherney, 530 
Ireton’s Cafe, 
Irifh v. Hill, ZH 
lronmonger 2. Holland, 136 


Keene’s 
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Lincoln (Earlof) his Cafe, Page 98 
(Bifhop of) 2. Atwood, ol 






















































































K. Lifle v. Gray, 462 
Lifter v. King, 32 
Keene’s Cafe, Page 348 | Littleton (Sir ‘Tho. ) his Cafe, 391 
Kellow v. Weftcombe,’ 122 | Lock’s Cafe, 523 
Kendrick v. Barham, 230 | Lodge «. Yates, 300 
Kerby’s (alias Kirk’s) Cafe, 192 | Lomax v. Armorer, 361 
King v. Gervaife Hinckly, 7 | London (Mayor of) . Gorey, 433 
Gogle, 156 Bret 400 
Lake (Sir Edward) 14 B— = 4o1 
Rofe, - 347 (Sheriffs of) @. Prettiman, 
Rotham, 33 326 
‘The King v. Bent, 419 | Londre v, Mohun, 42 
a Clarke, 172, is Long’s Cafe, 505 
—— Ellis, 377 | Lucy w. Levifton, 103 
—— — Ely (Bifhop of) 256 
—— ——— Fofter, 70 
ee Leftrange, 398 M. 
——_——. Liver, 349 
Re Maten, ie Major and Bird a. Shelby, 208 
es Moor, Making wv. Welftrop, 462 
—— Mountague (Lord) Manning y. Avery, 274 
his Witnefs, 506 — Manning, 330 
— Nuton, 374 | Marthall 2. Hall, 532 
ee Parfonss 282, 397 Jennifon, 533 
———=—— Richards, 369 Wifdale, - 148 
— Turvill, 197 | Mafham (Sir John) 2.Goodere, 242 
— Williamfon, 39 | Mafon’s Cafe, 74, 
Knight a. Peachee, 465 | Matches v. Boughton, 357 
May vw. Trye, 447 
Woodward, 248 
L. Mayne ~. Digle, a6 
Mayo wv. Combes, 396 
Lacy v. Harris, 52 | Medliff v. Bucold, 43 
Layworthy 2. Chichefter, 53 | Menate o. Coltlo, 338 
Leaves v. Cox, 101 | Merchant Adventurers Comp. 207 
Lee v. Browne, 207 | Meritt’s Cafe, 260 
Lee (Lady) of Stoncly,her Cafe, 376 les Sci W. Brand, 146 
Leech v. Vere, ibid. | Mian v. Okey, 17 
(Sir Simon) his Cafe, 502 Mildmay zw. Cox, 10s 
Leefe v. Saltingften, 149, 163,176 | Miller's Cafe, 283 
Lemaine 2. Stanley, 538 | Mills 2 Wright, 247 
Lenthall v. Lenthall, 398 | Milward o. Ingram, 195 
Leyer 7. Hide, 131! Monke v. Barker, 246 


b Moore 
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Moore alias More, his Cafe, Page 








173 

v. Newman, 297 

—— Pitt, 245 
Morris v. Chapman, 32 
— Wilford, 474 





Moterton 2. Jollin, 397 
Moyle v. Churchwardens of St. 

Clement, 299 
Mun . Baylics, 340 


N. 





Nayler 2. 
Needham v. Croke, 
Nelfon’s Cafe, 

v. Nelfon, 6 


— 











Newman & Ux’ a. Moore, 299 
Nicholls 2. Cotterell, 377 

Reeve, 82 
Nightingale v. Lee, 54, 110 


Norden wv. Leven, 


Norris 2. Elfworth, 462, 463 
Nuton’s Cafe, 25 
O. 

Oke’s Cafe, 3754 
Okington v. Tompfon, 357 
Oldenburgh’s Cafe, 213 
Osberfton 2. Stanhop, 160 
Oxendam v. Hobdy, 351 
P. 

Page ¢. Turlft, 209, 225 


Palmer ¢. Brethon, 50 
Paine v. Verdain, 31 


Paradife v. Shelley, 80 
Parfons ¢. Mayefden, 15 
Paftnage v. Weeden, 275 

258 


Paydon wv. Hardy, 
2 


Pembroke (E. of) v.Staniel,Page 49 











Pettifon vw. Elwaies, 487 
Petty’s Cafe, 78 
Phillips o Crawly, 83 
— ee; 262 
Philpot 7. Wallet, 541 
Pierfon gv. Atkinfon, 70 

Hughes, 71, 81 
Poole v. Mofely, 359 
Porter v. Bille, 125 
—~—= Frye, 31 
Potter v. Elliot, 274. 
Prefton’s Cafe, 276 
Price v. Davies, 438 
Prideaux z. Warne, 35-5 
Pridgeon’s Cafe, 241 
Pybus v Mitford, — 3515 369 
Pym v. Benfon, 349 


R. 


Randall 2. Richill, afas Riddle, 
| . 1055 345 
Raynolls v. Blanchett, 275 
Woolmer, 4I 








Read (Sir John) his Cafe, 327 
—— v. Dawfon, 115 
Reakce wv. Lea, 479 
Ren c. Barnes, 379 
Ridley v. Pownell, 394 
Rigby v. Woodward, 464 
Right v. Baynard, 379 
Robfon v. Douglas, 535 
Roe v. Williamfon, 400 
Rogers v. Danvers, 127 
Rogerfon 7. Jacob, — 281, 318 
Rooke v. Rooke, 519 
Rofe v. King, 356 
Round ¢. Kello, 498 
Rowley v. Dad, 263 
Rutter, 21 


Sache- 
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Stamford v. Davies, Page 482 


























" Stanlock v. Bampton, 432 
Ss Star v. Elliot, 299 
Stasby v. Powell, 333 
Sacheverell 9. Walker, Page 16 | Steede v. Berricr, 292, 477 
Sackvill v. Evans, 171 | Steping w Gladding, 18 
Salisbury (Earl of) v. Lee (Sir Gladen, 20 
Thomas) 423 | Stokes v. Trollop, ae 
Saunders 2. Taylor, 232 | Stone 2. Peacock, 
Scetchet . Eltham, 534.| Storton (Sir Nichol: as) his Cats, 
Scott v. Stone, 358 3545 360 
Scroggs (Sir William) and J.S. 389 | Strange v. Greenhill, 425 
Scroop’s Cafe, 276 | Stukely (Lady) her Cafe, 67 
Seaborne’s Cafe, 483 | Styleman @. Patrick, 214 
Seaman v. Warman, 306 | Symonds v. Cudmore, 503 
Searle v. Bunnion, 205, 206 
Selby’s Cafe, 298 
Shaftsbury (Earl of) his Cafe, 453 T. 
——-——-v. Digby (Lord) 422, 
425 | Talmarth 2. Zinzay, 263 
Shaw gv. Storton, 102] Taylor v. Baker, 453 
Shute v. Higden, oe. 5a: Bydell, 243 
Silley 2. Silley, 350, 360 | ————Herbert, 367 
Skedwin v. Lampen, 198 | —— Holmes, 360, 367 
Skelington # Norton, 401, 412 —— Watts, 425 
Smallwood v. Martin, 56 | Thody’s Cafe, 514 
Smart’s Cafe, 460} Thomas v. Saltmarfh, 113, 128 
Smarthill v. Schollar, 458 Sorrell, 85, 137 
Smith v. Abel, 434 | Chomfon z. Fokes, 
— Afhton, 308 | ‘Thornborough (Lady) her Cafe, 210 
— Burton, 145 | ‘Thornton ¢. Pickering, 283 
— Fetherwell, 190 TWianandace We @. Line, 92, 119, 
—— Knowles, 268 165,179 
—— Shelbury, 195 | Tizard v. Finch, 482 
———— Sykes, 224 | Tomkin’s Cafe, 322 
—_——-Tracy, 288, 294 | Townfend (Lord) 2. Hughes, 2175 
—— Wheeler, 9 ZO, 222 
————— Wotton, 291] Traverfe ». Daws, 44 
Snow v. Wifeman (Sir Will.) 202] Trumball ¢. Barker, 
Soames (Sir Will.) v. Barnardifton | Tufton (Sir John) 2. Temple (Sit 
(Sir Sam.) 430| Richard) 34 
Southcot 2. Stowell, 216, 225 | Turlefton v. Rives, 106 


Squib «. Holt, 
Stainton v. Randall, 
Stalye’s Cafe, 


193 
260, 266 


514 





Turner (Sir Will.) his Cafe, 221, 249 
v. Sterling, 15 
Tuthill v. Roberts, 344 

Twin- 
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‘Twinning v. Stephens, Page 527 
Twifleton v. Dunckhill, 119 
‘Twyford v. Bentley, 121 
Tyrrell (Lady) her Cafe, 304 


Vy. 
Vernon v. Yeeds, 325 
Vezy v. Daniel, 356 
Viner Ce Robert) his Gale) 522 
Vinier v. Joyner, 269 
Wades v. Durham, 509 
Vofcius (Dr.) his Cafe, 448 
Up John . Conduit, 459 





W. 

Wainright v. Beane, 358 
Wakeman v. Waker, 413 
Walker's Cafe, 68 

-v. Homer, 6 
-————— Miller, 23 
Walwyn v. Aubrey, 236 
Wanetord v. ee 520 


Warde v. Bent, 

——— —Sharpe, 
Warkchoufe o. Symonds, 
Warren’s Cafe, a) 
Wary v. Conquctt, 120 
Waterfield v. Bifhop of Winchefter, 





288 
Waterhoufe v. Symonds, Tan 
Waters (Captain) his Cafe, 359 
Watfon v. Parfons, 321 
— Harrifon, 533 
Wayne v. Sands, 351 
Web (Dr.) his Cafe, 457 
——v. Batcheler, 396, 407, 488 
~- —-- Temple, 542 


Webfter v. Bach, Page 247 
Wedgwood . Baily, 53 
Weeks v. Oxenden, 301 
Welch v. Bell, 106 
Weld v. Wiggot, aa 


Wheeler v7, —-— 


Whichcot (Sir Jeremy) his C: ie 


; 4395 449 
White ». Coleman, 134 
Whitchead v. Founes, 277 

—-— Sampfon, 265 





Wickham, Poor of, their Cafe, 419 
Wigefton v. Garrett, 407,411 
Wilcox w. Harris, ee 
Wildbow v. Dawfon, 297 
Williams (Sir John) his Cafe, 486 
Williamfon wv. Hancock, 162, 188 





Wilfon 2. Dove, 114 
-- Duckett, 202 
Wincehurft v. Stockham, 505 
Winch v. Huddlefton, 468 
Winchelfey, Certiorar?, to 99 
Wincombe wv. Colborne, 483 
Winter v. Loveday, 507 
Wife v. Green, 468 
Wifeman v. North, 349 
Witherly ». Hermitage, 2a 


Witterong v. Blayny, 109, 146, 173 








Woodward v. Afton, 429 
— Cantrell, 29 
Woolley v. Robinfon, 4575463 
Wortefley’s Cafe, 287 


XG 


York (Duke of) v. Danvers (Sir 
John) 427) 4295436 
Young wv. Peirce, 496 


DE 








DE 


"Term. S$. Michaelis 


1070. 


in Communi Banco. 





Goodwin wverfus Parker. In C.B. Gi) 










wp, Obert Warifon demife terres al Warker per ans ren- Debt for 
7 »- dant rent & puis Patifom grant ceft rent al @agy- ®™- 

| @, “Witt le leffee actorne al grant le rent eft arere & le gran- 

™- tee port action de debr pur le rent & fuit refolue per 
Curiam. abfent Catighan q’ le action bien gift q’ le attornment de 

leffee ad. fair’in. privity de contract; (per Greher) & le cafe de 

Gras & Watkins fuir cite per ceo, 3 Cro, 637, 651. (Per 
TD) Action de debt bien” gift pur rent feck per ans. 


Buthell’s Cafe. In CB. (2.) 


Uthell was fiipanelied upon an Jnquete to try an Jnl. Habeas Cor- 
A} ment again one Pen and Mede, upon a Cumult and P* 
uniawitl Affembiy, and becaule the Jurors dia acquit con- 
travp to their Chidence, and the Direition of the Court, they 
were fined forty Warks a Wan, and committed till thep 
paid the Fine; and upon this Bubhell baught Hig Habeas 
Corpus. 

Jt was atgued by Nudigate, Sife, Waller, Broome f02 the 
yPrtfoners, 
Nodigate €rceptedD anain the Return... (2.) Tt fs fai, 
the Jury were charged ta try an Wie, and chere is no Ve 
B 


nue 
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nue alledged, (2.) Ma Place where the Offence was dori. 
(3.) It Doth not appear that there was any Whue joined in 
this Cale. (4. Fe is (aid upon an Inditment before the 
Juttices, and it Doth not appear that the Will was found per 
probos & legales homines, and cited 1 Cro. Sfr William Withi- 
poole’s Late. 

"But a Difference wags taken between an Indiitment and 
the Return of a Habeas Corpus, {which requireth not fo much 
Certainty. and all thole Exceptions looked upon as imma- 
terial. C5.) Che Return fs too general, fo2 the’ it map be 
objetted, that that is but Defe& in For, vet in this Cate 
forma dat effe; and Cited Chambers’s Cafe, 1 Cro. 137. and Spe- 
cors Cale, 5 Co. More 839. 

(6.) Coa the Merits of the Caule. (1) Ft is alledgen 
thep did acquit him again the Law of the Land. (Ant) Che 
Court cannot fudge of Watter of Law, uniels the Fak be 
fitft found. C2.) Amant full Cvidence. (Ant) Perhaps the 
Evidence might not be to the Watter, 02 the Jury miaht noc 
nive Credit to the CHitneites. (3.) Again the Direttion of 
the Court. (Anf) Che Diretion of the Court cannet bind 
the Jury; anciently the Court have fined Jurors for AWisde- 
meanors, but never fo2 geiny contraty to their Cbidence, 
§ Ed. 3. Bro. Fine for Contempt, 39. 4 Ed. 4. 36. Wats and 
Braine, 3 Cro. 779. 

Wharton’s Wale, Yelv.23. Noy 48. Waeftaffes Cale objected, 
— There is more Realun to fine the Oana Jury than the 
jetty Jurp, for they are to find the Will upon probable Cvi- 
Dence; becaute it is but in the ature of an Accufation, and 
the Party map make His DOetence, and fs not concluded, 

SE the Jurp find for the Bing, no Attaint lies, otherwife 

Rolle’s Office {€ thep find againt him, 10 H. 4. (Obj.) De fide & officio ju- 

of Courts §23- dicis non recipitur quettio, &e. (Anf.) Chat makes for the 1D2i- 
foners, for the Jurors are Judges of the Fak: Che Judges 
ate to open the Cpes of the Juros, but nor to lead them 
bp the Mote. 

Sife: Che Statute of Weftm. 2. cap. 50. is ermefipy a- 
gainfé ¢; Jufticiarii non compellant juratores, &e. And mp Low 
Coke faps, it extends to Watters of the Crown, be cited 
7 Ric. 2. Fitz. Ab. Corone, 108. Che Jury fhall not be pre- 
fuined to go contrary to their Cvfidence, for they are under 
rveat Cies, Sub fuo periculo & dominum habent ultorem. 

And ff this Court may init thele Penalties, why not the 
Juttices of Peace, o2 the Steward in a Court-Lect. JF they - 
Have Done amifs, they ought ta be punithed by Attaint; if 
Not, they ought ta be difcharaed, and not punithen at al. 

+ Waller: 
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Waller: J fs returned, they DID acquit bim againf plain 
and manifert Evioence, and it is not fet forth what the Cul: 
Bence was, that the Court might dave judged of it. Ft 
ig canttatp to Mag? Charta, nec fuper eum ibimus nifi per judi~ 
cium parium, Fitz. Attaint, 664. ft will be of fil Canfequente, 
Ly Beafon of the Jmpreion it will have upon Jurees; anv 
make thent ag Ais aio, negas nego. 

Broome: @bhep ate charged with twa Chines, C1.) In 
‘yoing contrary to their Evidence, (Ant) Jn that they ave 
Judges, and are to fatisty their own Conlciences. (2.) Be: 
caule they Div not purfue the Diredion of the Court in Wat: 
tec of Law, (Ant) It is petibie the Court minht miftake the 
Lats, o2 they might miftake the Court, and fa no Reafon it 
fhauid be fo penal. 

@it William Scrog pro Rege: Jt is a Caule of great Can: 
fequence cither Way, fo2 as on the ane Side there map be 
Danwver af aver-awing the Jury, fo an the other Side a Wan 
may be im Danger to {ole all be hath by the Milfulnels of 
the Jurp, and have no Remedy. Ft is granted, that in Wat- 
ters of Fat only the Jury are te be Judges; but when the 
Matter of Fat is mirt with Watter of Latv, the Law fs toa 
suite the Fatt, and they ate to be guided bp the Court. 
Che Jury are at no Jnconvenience, for if they pleale thep 
may find the (pecial Matter, but if they totil take upon them 
to kits the Law, and do miftake, they are punfihable, 
(CObj.) Che Evidence and Watter of Law ought to be re- 
turned, that the Court wight judme of it. (Anf) Che Re- 
{itl is made by the Sheriff, and is not to contain all Par: 
ticulats of the Jdoczeding;, and in Probability he is not 
acquainted with every Particular. Che Reputation of the 
Court is concerned; for here it is luyaeked, they did not yo 
contrary ta Law, when the Court faith they did. 

Mainard pro Rege: Chis Fine is a Judginent, and it is 
too late now fo come to evamine it here, but if it be illenal, 
It aught to be reverfed bp Crit of Crro2, and he cited Wae- 
ftaff’s Cale, 17 Car. B. R. which was the very fame as this, 
only be was fined hy Juftices of Gaal-Delivery, but the Joxi- 
fanees here bp Jusices of Oyer and Terminer. (Obj.) Chere 
is another Remedy than fining them, viz. by Attaint. (ant) 
St ig much to be Daubted wether an Attatat will ie o2 
ing, fo tho’ the Hing map pave an Attaint in Cafe of an 
Snfomation, (3 Cro. 309.) becaule the King there is in the 
“ature ct a plaintiff, but tn an Juditment it {s atherwiie, 

fez that to the Coinplaint of the Country, 





Ellis 
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Ellis pur les Prifoners: Che Return is too general, which 


4 Co. Raw- 
lins’s Cale. 


Fitz. Nat. 
Brev. 60, 64, 
107. 

Cro. 309. 


twas the Grievance erpeefly complained of 3 Car. fn the De- 
tition of Right, that jloners were remanded where the 
Return of the Habeas Corpus was genetal; AnD generale perir 
in incertitudine. Jt Doth not appear what the Watter of Law 
is, and it is pofiible the Court might err; the Jurp are ab, 
folute Judges of the Fait, & ex facto jus oritur. Here is na 
Cime then the Fak was done, and it might be before the 
Gt of Oblivion fo2 all that appears. Che Poawer of Furnes 
is berp great, fo2 they have divifum imperium With the Judge, 
and in that Relpet Sir Tho. Smith, and other learned Ben, 
give the Common Law WPre-eminence of the Civil Law, FE 
this thould be Co, the Jurows would be in a great Dilemma; if 
they da not appear they hall he fined, if thep Da appear, and 
ro aACcnDing to their Evidence, they thall be fined too, Che 
Jury in fome Cafes dave a greater Crtent of Power than 
the Judges; for the Fudge is to go fecundum allegata & pro- 
bata, nOtwithitanding dis oivn poibate Knowwledae, (Plow. 83.) 
but if the Jury know the Faility of their Evidence, they are 
Not bound by it; and fo that Reaflon thep come de vicineto: 
Che Judne is bound by Eftoppels, hut the Jury is noc, 

Che Jury hei fn this Cale liable to an Attaint, they 
would be twice charyed, for they could not picad this Fine, 
Chere is a Diverfity between Capital and Criminal Watters: 
Jn Capital Watters no Attaint fhail lic, in favorem vice, others 
wife in Criminals, And ff the Judges fhauld have this 
jPower to fine, ft would Deffrop the anticnt Way of Crial 
bp Juries, and leave Watter of Law and Fat wholly tn the 
Break of the Judge. 

Baldwin pur les Prifoners: Che Judges cannot fine the Ju- 
ro8 for going Contrary to their Covidence in Civil Laufes, 
becaufle an Attaint lies again then, and by the fame Rea- 
fon here they being fubjet ta an Attaint are not finabie: Che 
Reafon of Wagttaff’s Cale, why they fined the Jurgrs there, 
wags, becaufe they were not fubjett to an Attaint, noe Will 
of €xceptians, 12 Co. 23. Coke faps, thep ave finable in the 
Star-Chamter, which implies they could not fine them fn 
Court. Wharton's Cale pafled fub filentio, and it was never 
argued; and it Doth not appear that the Fine was ever para, 
Gn Wagttaff’s Cale it is probable there were fame Wisdensea- 
1028, becaule Of the Jnequality of the Fine, for ten were fined 
roo Marks a-pfece, and two of them but five Barks, anv 
the Reatons of Wagtaft’s Cale will not make cut this Cafe: 
For the Realons there given tere, 1. Wecaule na Attafut 
uo Will of Creeptians would lie again them. but in this 

4 Cate 
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Cale it is Doubred: But admitting no Attaint will lie, vet 
they ought ta be fined no more than a Fudge, when he 
ig miftaken in Watter of Lit, for they are as much Judes 
of the Fat, as he is of the Law. 20 Reafon was, becaule 
the Court ought to be belicbed. (Anf) Fnferio. Courts ought 
not to be believed, but ought to certify the fpecial Wat- 
ter, as well as a Bifhop. 30 Realon, Wecaule it was a 
Tudgiment, (Anf) Ft ts no FuBgment, neither hath tt the 
Languare of a Fudgment, for all Judgments are Ideo con- 
fideratum eft per Curiam, and fo no (iit of rroa2 lies. Fo 
the Relpet that the Law hore antientiy ta Jurow, fee the 
Mirror of Juftices 296. 

Powis pro Rege: He DiD a little Queftion the Turisdicion of 
this Court, becaute the Batter is wholly criminal. A Fine 
fo2 a Contempt in Court is a JuDgmMenk ore cenus, and ought 
to be reverted hy Clivit of Errar. Every Court is inteuften 
With the Affairs of the Court, and need not to certify the tpe- 
cial Batter. Chis Cale differs much from the Return of a 
Bithop; fo there the Matter is traverfable, Hut moat specor’s cae. 
Here. FE they were not finable, bere would be a Failure 
of Juftice. (:.) Weeaule no new Crial can be granted in cei- 
minal Watters, as was refolveD 5 Car. B.R. The King , Fen- 
nick and Holt. (2.) An Attaint will not lie; where twenty-four 
Juror, (viz. Gand Fury and Petty Fury) Dd find the Party 
nuilty, no Attaine turtl lie. (70 JOecedent but 10H. 4.) Fitz. 
60, 64. FE ani Attaint would lie, pet the King mav have his Elec- 
tion. ADmitting chat inferior Courts might fine, here would 
he no Inconvenience, toz if it were unveatonable, the Recon 
might be removed by Certiorari, and fo remedied, but this is 
in a Court af Oyer and Terminer, which cannot be granted 
but before the Juftices del un banc ou I’auter. Nat. Brev. 
110, 111. Muthorities cited, 8 AM. Fitz. Coron. 108. Stowe’s 
Chron. 624. Bendl. 153. 

Puis in Mich. @eriit Vaughan Delivered the Dpinian of the 
qreatetl Part of the Judges, wha had conferred together 
concerning it, that the JDufoners ounht to be difcharged, fay 
the Reafon given Cur audivi) was, becaufe the Fury map know 
that of theit ctun Knowledae which might guide themta give 
their Clerdiz cantrary ta the Senle of the Court, 


e Walker 
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G.) 


A&tion fur Ie 
Cafe. 
Place. 


i Brownl. 13. 
7 Co. 1. 


Licit. 


(4) 


Foreign At- 
cachment. 
Debt. 
Latch 208. 


5 Co. 62. 
3, Cro. 101; 


157. 
Dyer 82. 


(5.) 


Debt for 
Rent againft 
Executor, 


Walker verfus Horner. In CG. B. 


HE Defendant was Sheriff of Somerfet, and an Exi- 

gent being awarded againtt the jPlaintiff, the Plain: 
tiff {ues out a Superfedeas, anD Delivers ft ta the Defendant, 
who allowed ft, and received his Fees, but hotwithttanding 
outlawed the {Plaintitt ; and afterwards be was taken by a 
Capias Utlegat. fit Dorfetthire, fuhere this Aktion was laid; and 
it Was objeieD by Nudigate, that he ought ta babe laid big 
Qéion in Somerfetthire, tubere the Trang was Done, o2 elle 
in Middlefex, there the Recow lay; but it was refolved per 
Curiam, that be bad bis Clekion to lay it in either, and that 
he bad well laid it in Dorfechhire, tnatinuch as he was there 
taken by the Capias Utlegar’. WRefolved allo, that licer as a 
Cuffictent Averment. 


Nelfon verfus Nelfon. In C. B. 


EBT fo2 801. upon an Obligation, the Defendant 

pleads a Forinn Attachment in London atcowing to 
the Cuftom, Wuonment for the Plaintiff; but otheriwile it 
had been, if he had pleaded a Recovery bp Foreign Attach- 
ment: Jf an Aion be Depending in an inferior Court fo2 the 
fame Debt, it cannot be pleaded here, hut if there be a Re- 
covery and JuDgment, tt may, Per Wyld: Q Nolle profequi en: 
tered in the Coutt at Sc. Albans, in an Qttion for the fame 
Debt, was pleaded in an Atfon bought in the Kiny’s 
Bench, and held good, becaule it was in Mature of a Re- 
leafe, Vide poft Cafe 72. 


Goodwin verfus Wickins. In C. B. 


WO Erecutas were pofietten of a Cerm for Pears, 
rendingy Rent; the Rent is arrear fo2 four Pears fince 

the Death of the Ceftatnr; the Plaintiff bings an Ation of 
Debt again the Defendant one of the Erecutos, and De- 
clares, that be fimul cum the other ofd occupy the Cerm, &c. 
the Defendant pleads Nil debet, and the IMue is faund foz 
the Plaintiff, It was moved in Arreft of Judgment, that the 
Plaintiff could not habe Judgment, becaule by bis own bee 
I ng 
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ing there were tvs Executes, and he bad fucd onip one of 
them. Jt was anfwered by the Court, that now he comes 
too fate, and hath pretermitted his Cime; for be might 
have pleaded it at firtt, and Demanded Judgment whether 
he Mould anfwer, but now the Fury Have found him a 
Debtor modo & forma, and he hath loft the Aavantage; and 
compared it to the Statute of Limitations; if it be not 
pleaded, it fhall not be moved in Acreft of Judgment ; and 
fo if an Ation of Debt be teought awaint an Crecuto: upon 
a Simple Contrat of the Celtato, and be appears and 
pleads Nil deber, and found againt him, the Plaintiff thall 
uni Juagment, bhecaule he hath difpenfen with his Qd- 20 H. 6. 25. 
antage, 





King werfus Gervaile Hinckly. linea: (6.) 


HE Cafe was fhoetly this: Che King beings a Quare pee far 
H impedit, and fuggefts a Citle; the Defendant makes a Traverle; 

Citle, and travertes the Hing’s Cite ; the King doth noc in 
his Replication maintain his own Citic, but traberfeth the 
Defendants Citie; and the Defendant demurs, and ad- 
fudged againtt the Hing by Vaughan, Archer and Wild, (Tyr- 
rell Diffenting). Wp Vaughan: JE it were in the Cale of a 
common JSerfon, the Wooks are clear, that he cannot take 
a Craverte upon a Cravetie: Fo thele Reafons, 1. Ff vau 
will recover any Ching fram another, you mut not onlp 
Defiroy the Defendant’s Citle, but vou mutt make pour own 
better than Gis; fo2 pou muft not recover by the Weaknels 
of his Citle, but by the Strength of vour own. 2. FE the 
JAaintif Hhould make tt appear that the Defendants Citle 
is not HOod, and make no Citle for himielf, the Court coula 
Have no Fuducement to give Judgnient fo2 Him, Quia in equali 
jure melior eft conditio poffidentis. 3. Jt would be ta na End 
fo2 the Jplaintift to fet forth any Citle at all, tf he can force 
the Defendant to make out his Citie, and is not bound ta 
make wood bis own, and thele Realons hold as well in 
the Wale of the Wing as of a common JSerfon. Hob. 102. 
Digby Y, Fithher. @he Juconvenience would be very great, 
if the Hing had this Liberty, fo2 tf the Ling o2 his Prede- 
ceflors babe prefented by Reafon of Lapfe, (ardthip, o2 by 
Having the Cemporalties of a Wifhop in their bands, &c, 
when the Church voids by the Death of the Jelentee, by 
Laple, &c. if the King being his Quare impedit, and counts 

of 
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of the lat Oelentment, and fuggetts a Citle ; the Defen- 


Dant favs be pefented by Laple; if the King might now 
leave the Defence of his own Citle, and compel the Defen- 
Dant ta make wood his, it would be very inconvenient, and 
by that Beans all the Jucumbents in England might be Di- 
ftucbed, and the Patrons forced to fet aut theit Citles. Ano 
this Diberhity was agreed by the thee Judges: CUbere the: 
Ling is in Pofletion, o2 eile hath a Citle appearing by Bat: 
ter of Recow, as by Dtice found, &c. there He map waive 
His oun Citle, and traverfe the Defendant's Citle, and thal 
not be bound to maintain bis own, but may take a Cra- 
verte upon a Craverfe, Bro. Prerog. 116. Stamf. Prerog 62, 64. 
SEs. Keilro2: 


a 
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In Banco Regis. 


Warren's Café, fur [ Effatute 14 Cay. 2. (7) 


FARREN an Jnhabitant of Tuen came ta Steve- Settlement. 
nage; the Inhabitants within forty Days cam- 
plain to a Juftice of WPerate atcowing ta the 
Statute, but da not profecute it fo, five 
Months. Qu. Whether this was a good Settientent that 
the jOarty Catinat be removed. Ref. Chat the Party need 
not be reiiaved within the forty Days. but it 1s a Dittur- 
bance, if Compiaint te made within that Cime, fo that there 
be recens profecutio. 
—6 Qu. Tbat Cime thall be allowed for the Jolecution. Ref. 
It mull be in convenient Cime,; and per Twifden fie ABanths 
is Cime etotigh, Rainsford AND Morton contra; abfente Hale. 





Smith verfus Wheeler. Bre a? error in B.R. (8.) 


« ) td Croke anuD Becke, tn Cruft that they Mould perimit Arcinder de 

hint ta recetve the [ofits During His Life, and after hig Teen 

Death to mo to the Payment of feveral Debts, &c. YDy0-12 car. 2. 

uifo that i fhaula be lawtul fo2 the faid simon Maine, bp 

CUtiting under His Mand, &c. ta revoke the faid Cfes, and 

{init negu, Simon Maine, befng one of the King’s Judges, 
. D was 


10 
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was attainted of Creafom per Stat. 12 Car. 2. thereby (inter 
alia) ft twas enatted, that be fhould forfeit all Crufts. Qu. 
CTUbether this ower of Revocation was given to the Ling, 
it being quafi a Crufl, ag was objeted, becaule the Party 
Had Jus difponendi: Wut refolbed per Curiam, that it is no im: 
plicit Cruft, no, forfeited by this Attainder, for by the 
Death of Simon Maine the JProvifo is Determined, and there 
is no Meds to alte the ald Crutt, fo2 it was inleparable 
to the (ill Gf Simon Maine; and 10 Dan can know his 
TUN but himleif, and here could be no Cruk to him but 
During bis Life, for the whale Cru was erecuted till Reva- 
cation, Obj.. Mere the Party hath Jus difponendi. Anf Chat 
Doth not create a Cruft, for then an Erecutor might ag 
well forfeit that which be hath as Crecuto2, without a De- 
vile of Refiduum bonorum, fo2 thete be hath Jus difponendi, 
and pet none twill fay that be can foofeit them, Latch 25. 
Warner ati0 Harding. 7 Co. Englefield’s Cafe, 
i 








DE 
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In Communi Banco. 





Gardiner verfus Shelden (Sir Jofeph). (9.) 


GY J iiliam Rofe feifen of Land in Fee devifes, that if Devite by tm. 
his Son and his tuo Daughters thaulD die twith-plication. 
out Ihue, that then his Mephew haul have it, 
"  &e. Ref. Chat if the Son and Daughters take Godb. i6. 
any Eftate by the TUill, they mutt have joint Eftate for their 
Lives, and feveral Inheritances;, for they cannot take in 
Succefion, becaule of the Incectainty wha hall take fir. 
Ref. yp thee Jultices, (Tyrrell contradicente) that the 
Son and Daughters thall take no Ettate by Jnplication: 
Fo per Vaughan, the Deir fhall never be difinhevited by am poacag igo. 
‘Ginplication, but where it is a ueceflary, and not a potible 
Q2 Conftrudive Amplication. Wy a neceflary Implication is 
fatended fuch an Implication without which the Eftate can- 
not be taken at all, ag 13H. 7.17. A Dan debifes, that at, Rol. 834. 
ter the Death of His Mite his Heit Hall Have his Moule; 2 cro. 7s. 
here the Wife mutt take an Eftate by neceflary Feiplication ; 
fo2 if the Does not take, na Body at all can, being it is the 
erpeels Antent of the Ceftator, that the Weir hall not have 
it till after the Death of the Wife. 
Tyrrell took this Difference, Chat if an C€ftate be de- 
pifed to A. after the Ocath of a Stranger, there the Stran- 
gee fhall take nothing, but if ft be after the Death of dis 
Tite 02 CHAD, &c. then they thall take by Implication, be- 
caule they are [Serious that be is bound to provide for. 
: Git 
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~pet Caeiss. Qnrerprels Devife of a Chattel hall not Hinder the taking 
ve an Eftate in Land by Jmplication, and fo although there 
he an erprels Devite of Land, it hall not hinder taking of 
ar Eftate by a neceffarp Fuplieation. 

Per Vaughan: he Heit hall have a bale Fee determina. 
ble upon the Dying of him and his two Sffters without 
Fflue, and the Mephetw thall take by Cay of erecutoy De- 
Vite. (Obj.) Chatif the Mephew hall take by May of ere: 
cutay Devile, this will be the Way to ratte a Perpetuity, 
fo2 then it cannot be vocked by bim that has the preceding 
@ftate, CAnf. per Vaughan) There is nea Law againtt Per: 
petuities abfolutety, but awaintt Intaiis of Jerpetuities. 


(10) pyalcien Zee Puify.. In Seacc’. 
Habeas Cor- HE Oefendant twas in Erecutioi at Dover £02 1000}. 
pus to Dover. ff  recobered againtt bim fu the Court at Dover; the 


plaincif bainys a Quo minus again him in the €Evehequer 
fe2 a Debt of rool. and {ued out. a Habeas Corpus to the 
Canttable of Dover to bring the Bony of the Defendant: 
Che Conftable upon the Return fet forth the rbvilege of 
» Dover, befuy a Cingue oe Cown, but that Return was 
Difaliawed of; betaule there is na {9iace pibiieged in this 
ind, but that the King map fend his Writ to bave an Ge- 
count of bis Subsets, though tt be patbifeged as ta Aitions 
between Party and JParty, Fe twas payed by Sit Edward 
‘Thurland, the Duke of York’s Attowep, that the Dfaner 
mhyat be remanden, Lbecauie thole Debts which were reco- 
“pered ayaintt hint at Dover winit otherwile be loft, But it 
was Denied by the Court, fo2 when he is conmitted here, 
be ts charred as weil with the Judgment that be was in 
‘€vecution fo2 at Dover, ag for thafe that are recovered here; 
Dy, 197.297 Hee the Uarden ditcharge hin keto the Satistation of 
thefe Dents, be ts liable to an Atian, And by Windham: Je 
a Baa ve outlived, bis Lands within the Liberties of the 
Linge ois may be feifeo inte the Kings Dands, and 
anay alfa be ertenpen upon JuBgyments. 


ee) - Thomfon verfus Fokes. In C. B. 


Cingue Ports. elvats. Che Defentant pleaded, that it twas. com- 
mitted within the Liberty of the ee jDorts, and 

iets eye the Jorvilege of the Cingue Parts, Che Plainti— 

Demurs, 
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Deniurs, becaufe be Does not fay that he was an Jnbabitant 

there; and JuBgwent again the Defendant; for if this velv. 13. 
}Plea Mould be adniitted ta be good, then Crelpafles com- 
mitted within the Cinque JPorts by one that lived out, o2 
would prefentiy ablent hinlelf, would be difpunifhable, and 

the Realon of the Pivilege of the Cingue JOorts is, that 

the Inhabitants there, who are to defend the jIo2t-Cowns, 

{ould not be Dawn away, which Does uot ettend to Stran- 

hers. Done Lerfus Rogers in B. R. was Cited by Wild, where 

atl Ation of Crover twas bught for taking Com of Land, cro.car. 150. 
with an Intent to try the Citie of the Land lying fn the 
County Palatine, Refol. Chat the Ation well lay, 





Garter verfus Dee. In C. B. (12.) 


RE Defendant heingy fued as Qominiftrate2 pleaded, aparement. 
that-before the Date of the Writ his Adminiftration Latch 267. 
was teboked, and granted to another. Per Wild: He ought ta 
Have fet forth that be had fully adminiftred all the Goods in 
His Dands, o2 elle that he had delivered thent over to the new 
Aoininiftrator, fo2 otherwile the Debtee might be at a Lois; 
fo2 thate ©nons hall not be Aflets in the ants of the new 
Aominifirate tii they come into his Poflellion., Per Vaughan: 
Che bare Poflelion of Goods hall not make a Wan Ere- . 
Cito. of His own Wrong, untefs he doth undertake to da 
fone Ats which none but an Erecuto, can lawfully do, as 
ta releate the Debts of the Ceftator, &c. 
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(13.) 


Bill of Ex- 


change. 
Affumpfit. 


1 Cro. 302. 
2 Cro. 306. 


3 Cro. 155 
1 Rol. 7. 


Het. 167. 


(14.) 


Action for 
Writing a 
{candalous 
Letter. 


DE 
Term. S. Michaelis 
1671. 


In Banco Regis. 





Browne verfus London. 


Efolved, @hat an Indebicatus affumpfit will not Tie 

Y wupona Gill of Exchange accepted, merely. FE A. 

Delivers Woney to B. ta pap aver ta C. and B. Doth 

hot pay it over, A. may have an Aition of Debt as 

 f02 Money lent; otf A. and C. contrak for Goons, and A. 

Deliver Doney to B. to paptoac. C. may have an Aétion of 

Debt as for Money received to his Ue. Per Hale C. FT, 

But an Affumpfic twill ife, and the Party map gihe the Ac- 
ceptance of the Will in Evidence, Het. 167. 


King verfus Sir Edward Lake. In C. B. 


HE Plaintiff Declared, that he was a Countella2 at Latu, 
and in good Repute, &c. and that the Defendant dip 
fcandaloufly and malitioufly write a Letter to the Countels of 
Lincoln His Client, ubi inter alia continebatur, Mr. WR, advifes you 
to a vexatious Suit, and he will make you pay double and treble 
Fees, is a griping Lawyer, and he will milk your Purfe to fill his 
large Purfe, &c. and laid, that thereby he loft his Clients, &c. 
Wild: Jt is a general Rule, that where one’s Life map be 
bought in Quettion, the Cows are ationable; ag to call 
al Bun Thief; and the Law takes care of a Warns Livell- 
Hood and Fame, ag twell as of his Life, : 

I 0 
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€a fap of a Latwper, that he isa Promoter of Vexatious Suits ; 
02, that he is a corrupt Perfon; 92, that he is an ignorant Perfon ; 
02, that he is a Dunce ; ationable, Per Curiam. 9}, that he gives 
bad Counfel, ft fg ationable. Per Tyrrell. 2, that he is a griping 
Lawyer, and will milk your Purfe, ationable, Per Wild. 2, that 
he will {pin out your Caufe, do not goto him, aitionable. Ca fay 
of att Attogey, that he is a Maintainer of Suits; 92, a Barretor; eee oo 
02, a bribing Knave ; 92, a Champertor, aif ationabie, becaule oe eas 
they touch hin in bis O20feflion. 

TUows fhall be taken in mitiori fenfu, but it mutt be to a 
common Intendment ; as to fap a Man is a Murderer, it map 
be of Wares; but it fhatl not be intended, uniefs the Citcum: 
flances Do evince it, as the difcourfing of Dates: You -ftole 
my Cock, ationable, it map be he meant a healant Cock, 
and fo not Felony; but it hall not be intended fo, but a 
Came Cock, uniels the Circumftances Do Demonfirate ie. 
Per Wild. Such a one had the Ufe of her Body, attionabic, 
adjudged in the Lady Morris's Cafe (alledging that fhe loft 2 Cr. 162. 
hee AWarriane). Per Tyrrell, Archer and Wild, Judgment 
was given fo2 the Plaintiff. Wut Vaughan twas of a contra: 
ty Dpinian ; fo2 he faid, if Aitians thould be allowed fo fuch 
flight Defamations, it would take away all Communica: 
tion; as ifa Wan ask me whether fuch an Inn be a goon 
Inn, 02 whether uch a Cavern hath good Cine; if F tell 
him No, the Jnn-heeper 02 Cintner will prefentiy have an 
ition of the Cafes We Caid there are certain Joions which 
ate unverftoet by every Wovp; as to fay, fuch a one is 
brought to Bed ; 92, fuch a one had the Ufe of her Body ; and 
in thele Gales ic is all one as f€ the Party had erpreticn 
Hivitelf in other Ceems; hut to fap he will milk your Purfe, 
is none of thefe. 





Turner verfus Sterling, Lord Mayor. C. B. (15.) 


XURNER ffood to Be eleted Wridye-rnaffter fecundum paion far le 

£ confuetudinem ; the Low Waypor diflalyed the Affembly, cae. 
and would ust fuffer him to go to the Poll, but put one 
of bis Friends into the Place: It was moved in Arrett of 
udy nent, that the Aitian twill net lic, becaufe bere was na 
certain Lofs, but only a JPotibility of a Lofs, becaute it 
Mas uncertain, if he had gone to the Wotl, whether he hana 
Have Had it oz net ; but refalved by Tyrrell, Archer and Wild, 
that an Aition wil lie fo, a jPofibility of Damage, as 
Banifter’S and Borretor’s Cale, 17 Jac. Co fay a Wan is a 

Baftard 
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Battard in his Father's Lite-time, ationable, although it is 
potible dis Father might fell bis Land, ant fo be minke 
have no Inheritance to iste by i+ Wut Vaughan dented that 











gr Ed. 3. 24 Cale. FE J have a Market and Coll fo2 Beals, and one that 


{8 coming with Beatts be bindwod by J.S. 3 thal pave an 
Aition againt J. S. altho it is pofible the Deas might nat 
be fold, and cite Bro. Action fur Je Cafe, 120. 9 H.6. 60. Git 
Aion ayaint an Archdeacon, Sil ne voile induct, Nat. Br. 47. 
Letter H. Nat. Br. 94. egaint a Wifhop, for not animitting. 
Hob. 318. 6 Ed. 4. 9.b. Hob. 205, 260. Tsk. 8: 63h, ez My biclsaez ae 

Qn Aition of the Cale will not ife soaintt the Low of a 
Wano2 for not admitting a CopyHaiver, 112 aan Feoiiees 
in Ceruft, if thev will net convey ; ne agatnt Featter, it he 


— -ywill net make Livery, but the paper Reinedy 1s by Subpcena, 


FuBgENt pro Quer. Wut Vaughan, Chiek Fuliice, Voubted, 
becaule all Perfons that food might have the iike Aiton, if 
this would fie; and aftertwards, viz. Pafch. 1672. Sur bre’ 


>. @ Error le Judgment fuit afirme en Bank le Roy. 


(16) 


Refervation 
of Rent. 


Bates. 


Dyer 28. b. 


1 Co. 100, 


Sacheverell verfis Walker. B. R. 


Ames Sacheverell, under wham the ]aintiff claims, makes 
§ a Leale for Pears ta the Defendant, yielding and paying 
the pearly Rent of 100}. During the Cerm, ta the faio 
J. Sacheverell, His Crecutas and Anminiftrates, and then 
covenants for him, bis Crecutays, &c. to pay the faid Rent ; 
the Leflo, dies: Che fole Queltion was, TWihether o2 no 


‘this Rent were Determined by hig Death, an Aition of Co- 


venant being baught; for if the Refervation of the Rent after 
his Ocath were void, then Caucnant weuld not ite, for the 
Covenant is governed by the Refervatfon. Hale, Chief u- 
fitce, gabe the Opinion of the Court upon thefe Reafong ; 
Every Wan that has an Effate, bas it in one of thele twa 
Capacities ; if it be a Fee-fiinple, then he Fath a Capacity that 
trantnits the Cftate ta the Deir; if it be a Cerm for Pears, 
then bis Capacity trantmits it to the Cerecutos ; and a Re- 
ferbation ig but a Return of fomething out of the Ching 
Bemflen, by way of Retribution out of the Cftate demifed, 
and fo it hall enure as the Cftate Hhould have Done: Chere- 


foe, if a Wan has a Cerm fo2 100 Pears, and makes a Leale 
OF it (02 50 Pears, referving a Rent during the Cerm, to 


Hint and His Heirs, it is void as to the Heirs, but thal na 
to the Crecutor. FE two Fointenants make a Leafle for Pears 


without Indenture (fo as there may be no-Eftoppel). refer- 
4 I 


Ling 
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Ling a Rent to one of them, it thall enure to them both, 
An Indenture of Leale was Dawn from tina Jointenants, 
tending 201. Rent, one onfy fealed the Deed, the Rent 
was arreav , be that feaied the Oced haught his Action; and 
tefolved that be Mould lay the Demile of a Waiety, pield- 
fny 10}. Rent, 2: Car. BR. cited. Cenant in Call ta 
Him and the Deirs Females of bis Wody, makes a Leafe 
accawing ta the Statute, referving Rent to Hin and His 
Deirs ; it was a goad Refervation within the Statute, be- 
caufe the Law till ufe ail potible Jndufiry ta make the Bent 
Wait upan the Reverfion : WF the Dioner of the Land and 
a Stranger feale by Indenture, reflerbing Rent, this thal 
entire to the Stranger by Canciufion ; out here can be no 
Cftappel, becaule the Crecuters are not Patties to the 
Deed, and fo it cannot come ta then. Che Low Clare and 
his (Mife join in a Leafe of bis Land, refervitiy a Rent ta 
them, &c. this was gosdto him alane; for it could not enure 
by Effoppel as ta the (iife, tecaule the was a Feme Ca- 
vert; and refolved he might declare as of a Leale made bv 
Himfelf: Aifo a Relervation hall not be conftrued fo rity 
as a @ant; as if Leafe be made fo 100 Wears, if A. and 
B. DO fo long five, ft Deterinines by the Death of one of 
them, hut a Reiervation of Rent, tf they fo long tive, thal 
lot Determine till the Death of them both; and fo a Feoff. 
ment ta one o2 his Heirs creates but an C€ftate for Life, 
5 Co. 111. but a Relervation ta one o2 bis Meirs, all one ag 27 Hen. s. 
to him and His Deirs. rin. 214. FE it Had ended at during 
the Term, the Refervation had been good without Dilpute. 
and it being fe, it thail not be aboided by an Duifftion 
of thele Wows which are paid. Judgment pro Quer. per 
Curiam, Nov. 18, 1641. 
Vide 1 Cro. 290. Semble, cont. Lat. 100, 255. Jon. 309. 








Ferdinand Myan verfus Anne OkevayInsGuBusy Gs.) 


HERE being a Ctial hetween the Defendant and ane raion fr 
Holford, the Jplaintiff was peaduced as a WMitnels Wor. 
again the OefenBant: And here be avers that he fwore 
nothing in that Crial but what was material to the Wu. 
and that the Defendant fpcoke thele Towns to hin, Mr. 
Myan forfwore himfelf in every Thing that he fwore in this 
Caufe, (Dilcourfing of that Gridl at Guild-hall). oven in 
Avett of Judgment that the Aion wil not fie, becaule it 
iS not fad Chat he perjuren hinlelf, but refatven per Wild 
F and 
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and ee that the dition tell fap, becaule be faps that he 
fwore nothing in the Caule but what was pertinent ta the 
FHue. and the faving that he toxlwoe himlelE in that Caute, 
and it appearing to be In a Court of Recow, it is weil 
maintainable: AnD Wild cited a Cale where the Cows were 
thefe, Thou haft forfwore thy felf: Che Defendant juttifies, 
that in fuch a Caule in a Court of Recow He wor falfe; 

although the firit (lads were not ationable of theinteines, 
pet having explained bimleit in bis Juttification that it mas 
intended of a falfe Dath in a Court of Recow, the Adio. 
lwell fap. Authorities cited 3 Cro. 135. Hob. 282. pro Quer’. 


18.) Browne verfus Robinfon. 
A@tion for HE Plaintiff was a Sugar-Waker, &c. and the De- 
Wes | fendant Difcourfiny with one of his Creditors, ta 


whont he owed about rol. faid, I will not give you two Shil- 
ling in the Pound for your Debt, he (nuendo fhe JOlatnttff) is 
a pitiful Fellow, and owes forty Pounds more than he is worth. 
5p the Opinion ef the Court the ows are ationabie. 
Rol. t Part, 61. 


(19.) Steping verfus Gladding. In C. B. 
averaneoce: HE @eftato, of Gladding tuas WRewifter ta the Gre: 
fis Gladding, Deacon of Suffolk, and grants the Office of bis Scribe 


xecutor. 


Pot Cafe 24. tO the Wlaintiff, and covenants that he hall enjoy it ag 
jong as be o2 atty other Perfon Had o2 did claim the jotace 
Of Renifter under him, and that he would not revoke, annul, 
o2 evacuate the faid Grairt ; ; afterwards be furrenders his 
Place to the Archdeacon ; and the Plaintiff being difturbed 
iings Covenant : Relolved that it would not fic, becaufe 
that having furvended his Jlace,. the Archdeacon did noe 
claim under him, but bis Citate was ablolutelpy Downed , 
and the Covenant was but for as long as he o2 any Baap 
claiming under hin Had the Office of Regiffer, Vide Hob. 4 
Quod quer’ nil Capiat: 


Browning 
S. 
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Browning wverfus Halford. in C. B. (20) 


Alford contraien With Browning (helitiy Digh DVertfE) sear. of Ea. 6. 
H for the Cuder-Hhevifl’s Wilace fox 1col. and for the 
Pavment of the aid 100). gave a Bond of 2001. ta his San, 
upoti which the Ation was tought : Che Dekenaant pleads 
the Statute of 5 Ed. 6. that all Contrats for Diicers con- 
cerning the Crecution of Juftice hal be bois, any then fays 
that corrupte agreatum fuit, &e. Che Junges fnclined that the 
ond was oid; (and fo adjuDged ft the King’s Bench, ut 
audivi) but bp Reaton the Oefendant had mifalledged the - 
Day of the holding the Parliament, the Court inclined again 
the Defendant, and cited Partridges Cale fPlowd. ere the 
Defendant alledged ad Parl. tent. 13. inftead of 23. Juftice 
Wild fait, Se knew a great Caufe mifcateyp in the King’s Bench 
upon fie Statute of Hue and Cry, it faving cent. apud Weft- 
minfter, fnftead of Winchefter ; it twas put off tfil the nert 
Germ, 


Browne ‘werfus Hartfhomne. In C. B. (21.) 


—Refpals fo2 taking his Worle Che Dekenvant jutlities Tretpass 

by Cittue of a Diftringas out of a Court Baron tn 
the BWano2 of Scrooby. Chee Exceptions taken by Nudigate 
to the Jultification ; (.) Becaule he fays the Court was 
held before the Steward, o2 Clerk of the Court , tuhereas a 
Court Baran ought toa be Heid coram fe Senprebmne ; the Coutt 
inclined that was well enough, becaule fuch Court may be 
Held fo by Prelcription. 

Except. 2. Becatife he Doth not fay any laine Wwas el 

tred ; but that was fuppofed to be well enough, pecaule be 
beth fap that be did diftringere ad refpondendum {ich a 
one, &c. And this Differeice was taken by Wild, that if a 
BPerjeant i London juftifies an Ateet, he mutt thew that 
there was a JPlaint entred, for that fs bis Tarrant, and 
he has tia other; but a Warliff, that bath a Tarrant under 
Hand and Seal, “heen uot aber that a Daint was entred, fo2 
his Mareant is bis Juftification. 
_ Except. 3. Betaule he Bath not he that he returned the 
qDrocefs, 192 that any Court was holden after it, and that 
was. fuppofen to be fatal, 12H.8. Kelloway; fed Curia ad- 
vifare vult quoad proximum Term’. 


Harvy 
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(22.) 


A@tion fur le 
cafe fur pre- 


fcription. 


(23.) 


Het. 80. 
i Cro. 421. 


(24.) 


Covenant. 


Ante Cafe 19. 


De Term. S. Michaelis 1691. 


Harvy and Corydon verfus Willoughby. In B. R. 


HE Plaintiffs intitle themfeives to cach af them a 

Will, and Declate that they had ufed to venaiv the faid 
Mills, and prefcribe, that all the Inhabitants within the 
Mana Had uleD to grind omne frumentum that they {pent, 
&c. at their Dil{s, o2 at the Mill of ane of them. Cwo Ercep- 
tions were taken to the Declaration by the Court , for as this 
Prelcription is alfedged, potibly one of the {laintifts might 
have no Caule of Aition, for it A. have an antient Miil 
where the Inhabitants ule to grind, and B. ereks a new 
Mil in the fame Cown, it map be truly (aid, that the Jn- 
habitants are ta grind at the Wiils of A. and B. o2 the iii 
of one of them, althound they tere not obliged at all ta 
grind at the Will of B. Per Hale C.¥. Wut ta intitle them 
both it ought to be aliedged, that ail the Cow not 
ground at the Dill of A. ufed to be ground at the Bill of 
B. and that all the Cow ust ground at the Sill of B. ufen 
to be ground at the WMillef A. and then both had been in- 
titled, (2d Excep.) @bhep mrefcribe to grind omne frumentum 
fpent in theit Doules, which is not good, for it map be thep 
{pent Cow and never ground it all, as what chep give their 
Pigs and Dens, and make Frumenty with, which thep thail 
not be obliged ta grind, but it hauld habe Been fata Omnia 
grana molienda; alt Twifden cited Ayliffe and Charlefworth’s 
Cale, where the prelcription was adjudged bad foz this 
Point, Jud’ pro def’. Vide Hob. 189. 


Brian ver fus Munteth, In B. R. 


A eat: of Debt upon a Wond; the Condition was 
FY to feal an Indenture of Oemife, and ta perform all Ca- 
Wenants contained therein: Che Defendant pleads that he 
fealed the Demife, and performed all the Covenants therein: 
Che plaintiff Demurs, becaule he Doth not fet forth what the 
Covenants ate, JuBgient pro Quer. nifi. 


Steping verfus Gladen. In C.B. 


LADEN ieingy Reniffer fo an Archdeacon grants the 
Ditice of Scribe ta the Jolaintiff, as lany as he o2 anp 
Body claiming under Pim thould erercife the Jolace of Re. 
4 gifter, 
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giffer, and then covenants, Quod non revocaret, adnuliaret feu 
evacuaret the (aid ®rant, and after furrenders the Difice of Re- 
nifter to the Archdeacon, and the jlainti* brings bis Ation 
upon this Covenant. Refelved, that the Aiion will not lie, fo2 
the Gant being but During the Cime that he o2 any Wadp 
claiming under him Mould be Regifter, when be lurrendered 
the }Dlace the Archdeacon Bid not claim under Hin (ne2 arp 
Woy elfe), and the Covenant, that he will not vevske, &c. 
ettends ony to the Gant of the Scribes jDlace. And 
Vaughan ©, J. (aid, it is no more than if a Juftice of Peace 
grants to one to be bis Cicrk, and covenants, that be will 
not revoke o2 annul the laid Grant, if he be afterwards put 
out of Cammifion be bath not booke the Covenant, far it is 
but whfltt be is Juftice of Weace; and fo of a Wailiff of a 
opanor, 02 Keeper of a fark, the Owner may difpark, Hob. 
41. Jud’ quod querens nil scapiat. 


Rutter ver [us 





In C. B. (25.) 


ND Declares, that whereas the Defendant was come asgumpic. 

menting a Suit again the Cincie of the {Dlaintiff, in 
Confideration the iplaintif would not join with bis Cacle 
in the Defence of the (aid Suit, the HOefendant peoamifen 
to give Himrol. Reloeived, that here mas rio good Conk 
peration, untets that be bad fet forth a WPreteuce of fame 
Gnterett in the Land, 02 that be was Deir te his Cincle, 
whereby it mould have been in Ppobability an Qovantage 
to him, that the Land Mould not be recovered by the De- 
fendant, but there being no fuch Jnducement laid, ft is no 
moze than it be had (aid to a Stranger, ff pou will not. join 
in the Suit 3 wri give pau rol. Jud’ quod querens nil capiat 
per bllam. 


Anonymus. In B.R. (26) 


Mandamus {pas moved far ta teftare a Sertait tO His vandamus. 
A Place, the Court at fir Doubted whether it would 
lie 02 ust; hut afterwards codem termino ft tas granted. 
(Hale) Jt will lie for the Steward of a Couri-Leet o2 Coutt: oy yon 
‘Baron, (Cwifden) Jt will tie for a Conftable, Pavith-2 Roll 455. 
Clerk o. Church-warden, becaufe they ave publick Deficers , Lb 124- 
ft was alfa qranted to reftere a Fellow of New College eodem 
termino. Wide 11 Co. 28. le power de le bank le roy en ceo. Dy. 150,239, 
: G VD) 3s See 
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(27.) Elberough verfus Gates. 


neiieaanste, ET fur obligation conditioned pur Je performance d’un 
award, JPobifo, that it be made in CUtiting 
teady to be delivered at the Sbop of J.s. Che 
Defendant pleaded Nullum fecerunt arbitrium; the 
jolaintift fets forth the Award, and monftre q fuit parat’ eftre 
deliver fecundum formam & effeétum conditionis. Refolve q’ le re- 
plication eft male (doit aver q’ fuit parat’ eftre deliver a le lien &c.) 
& qe’ matter de fubftance & fic general demurrer eft bien. 


(28.) Buckle verfus More. 


Limitation. Sfumpfit to pap Waney within fir Wanths; le defendant 
; plead Non affumpfit infra fex annos, eft male, fed doit plea- 
der q’ caufa actionis non accrevit infra fex annos, f02 the Qitian 
accrued from the Default of Wapment, not from the Cie 
Of the WPraimile. 


(29.) Emerfon verfus Amell. 


xen. Fecutor hits an Aition of Crefpals upon the Statute 
of 4 Ed. 3. fo. cutting and carrying away of Corn fa 

the Life-time of the Ceftato.;, and ODamanes intive being 

4 rien, 
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given, AnD Judgment thereupon in C. B. a Civit sf Ctraz 
was bought to reverle the Tudginent, hecaule the Statute 
gives only Remeay fo. Goods taken away, and fo there 
ought to have been nothing given for the Cutting, Wut it 
was refolbed per Curiam, that it was well enough, berate 
it is one intire Crefpats, and letting forth the Cutting is 
but a Delcription how be took them away, as if a ASan cut 
a Cree and catty it away pretentiv, it is not Felony, but 
One intite Crefpats, hut tf he cut it and let it lic, that the 
jOroperty fleeps for a Cime in the Omner, if be then fetch 
it away, it ig Felony. Per Hale. 


Anonymus. G0.) 


Robhibitian moved for to ftop the JObate of a CUI Cthat 
DM concern Lands and Ooots) quoad the Lands; but 
Denied per Curiam. 1 Cro. 396. 


Walker verfus Miller. Gr.) 


Onimtaner brought an Aiton fo inclofing and Dep2eeDPity common: 

him of bis Common, and fers farch the Criftem, that 
fo2 twa Pears, when the Land uled to be fowed, be Han 
Common fram the Cime that the Caw was reaped quoufa; 
refeminaretur, and every third Pear, when the Land ufed ta 
lie fallow, be bad Conmian per rotum annum. Jt happened 
the Land was not fotved in feven Pears o2 more; the Que- 
ftfon was, what Connon the Party might claim. (And ftp 
Hale) He had Rinht ta put in His Cattle per tocum tempus 
that ft was not fowed, for when bis Wattle were in, be was 
let baund to take them aut quoufg; refeminaretur, and if the 
Owner Did not fow it, be might cantinie his Cattle. 


Lady Baltinglafs. (32.) 


HE Cale was this: pan a (ecial Cerdit Sir Archur 
Throckmorton, Father ta the Wadyp Baltinglafs, twas 
feifend of the Lands in Question, and conveved them (amannt 
other Cifes) ta the dife of Bir Peter Temple (wha miarcicd 
the fait Lady) and His Lady, during theit Lives, and after 
theit Deaths ta the Cife of che firff, fecond, &c. Sains oF 
thett Bodies ta he heratten, POwobifs, that it thall be law- 
ful 





De Term. S. Hill 1671. 


Nee eee 


6 Co. 37. 
2 Rolle 262. 


Demand. 


Hob. 331. 


ful for the fait Sir Peer to fet and tet any of the faid Lands 
ufualip iette, fo2 twenty-one Pears, o2 fo any IQumber of 
Pears Deterininable upon one, two o2 thee Lives, reierving 
the ofB Rent ; Dir Peter leafes the Lands tn Duettion fo. 99 
Pears, Determinahle upon thee Lives, (veferving the ulual 
Went) and for fa {ony as the Lefiees Hould duly pay the fai 
Rent, For Wart of the Land thep Did not fund any foener 
Leafe; and for the other jDart they found that it was fo- 
merlp teafed, but found but one Leafe. Ft was argued bp 
Serjeant Jones pur les leffees, anD by Gerjeant Ellis pur le 
Dame Baltinglafs. 

1ft Quettion was, CUbether the Leates tuere mood in their 
Creation; far it was agreed on both Sides, that the Leafe 
was not ‘Derived out of the ¢ftate ef Sir Peter, (ig2 he Had 
but an €ftate for Life) but out of bis Dower, and then he 
cunht to obferve all the Citcuniftances and Ciccumtcriptions 
of that Jeower, Ft was fir Doubted, whether this Land 
fhail be faid to he ufually let, as it is found, it was agreed, 
that Land fhall not be faid ta be ufually iet, uniets it be 
twice feafed, Vaughan took a Difference between utualip 
demifea and Lanos ufuaily tn Dentic. for be fain, that 


Lands might be fait to be uluaily in Demtle tf there were 


but one long Leate of them, but uluaily vemifen mut be 
twice let. Serjeant Jones (aid, a fpecial Cetdit hail be ta- 
ken by Fntendiuient, and it being found that the oid Rent 
was referved, it hail be intended to be ulually deniffed, and 
for the Tntenament of ee Gerbits be cited 3 Cro. 167. 

2 Rolle 669. Hob. 52. 3 Cro. 5 
20 Dueftion was, dunitting x that the Tos fo long da 
wuGuit to a Limitation, whyetyer a Oemand of the Rent is 
hot requifite ta Determine the Leales; the Cafes in 7 E. 4.16. 
and 37H. 6. 23. tuere agreed. Wut Jones took a Difference 
betiveen a Limitation that Depends upan the Doing of fome 
collateral Qt which is ta be but once Dane, and the Wap- 
ment of a Rent tituing out of the Land, which bath tuccel 
fibe Ais; that in the fatt Cate there ouget ta be a Demand, 
but in the firft not. (pen a Condition, though the Rent 
be papable cut of the Land, pet there ought to be a De- 
mand befoe Cutty, 3 Cro. 415, 536. IRa Advantage of a 
Nomine peene twithout Demand, Hob. 82. Godb. 154. jRa 
JPenalty Mall incur faz Won-payment of Ment without De- 
sand, 1 Cro. 76. Hob. 8. 2Cro.145. 1 Anderfon 23. 2 Roll, 
261. 1 Cro. 77. GiB Jones Caid farther, it witl by this Beans 
Le it the Patuer of the Cenant to determine bis Leate when 
He pieates, if na Ocmand be reguiflite, Lilis task this Dit 
4 ; ference: 
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ference, Chat ff a Band be tendered before the Day it is 
gasd, but stherwife of Rent, for that ought co be rendered 
at the Day. And Serjeant ELllis faiD, that it is ulual, where 
a Leafe is Derived cut st a Power, to adn fuch a Limita- 
tion, viz. fo long as they tall pay the Rent; becaule it is 
not pooperly a Rent, and fo ua Weans for the Reverlioner 
to recover ff. Vide 1 Co. 139. a. 

Puis in term’ pafche fuit argue per (jaugvan €. YJ, q’ done le 
opinion de tout le court & il dit, that the Leale was not de- 
rived out of the Eftate of Sit Pecer Temple, but gut of his 
Power ; and that fo long was a Limitation, and not a Can- 
Dition, and fo na Demand requifite, x1 Inft. 235. a. 

2. Foz the Claule, what Hail be intended Land at any 
aime ufualiy tet? Cifualiy tet fumicur dupliciter. 

1. Fo. feveral Ais of leafing, 2. For Land ufually in 
Deiiife, asa tong Leale of soo Bears. At any Cime has 
Harious Significations. 1. It ig ag much as fame Cie, viz. 
qwere pou at anp Giine at York. 2. Ag much as all Times, 


viz. {uch a one is to be (poke with at bis Doule at any Cime. 
Jud pro def’ q’ fuit Dane Baltinglafs. 





Nuton’s Cafe. G33.) 


HE JDlaintit fets forth, that he was Caupo, Ang? @ po, words. 

: Gitualler, and of good Fame, and the Defendant ma- 
licisufly fuoke thefe Cows of Him, Robert Nuton puts Lime 
in his Ale, and killed Coward Cuthbert, and the poor Man loft 
his Life and his Eyes by drinking JQutot’s Ale. Jt twas objeiten 
bp Waller, that the Ciows are not aitionable, becaule a 
Citualler ought not to {eli Ale. 2. Wecaule he hath allengen 
no fpecial Daaye ; & le court incline q’ les parols fieront ac- 
tionable. 


Shute verfus Higden. 34.) 


HE Defendant was [arlon of Ringlington, which was HjeGtione de 
of the veal Galue of 501. per Annum, and but of ¢ 1. recoria. 
in the Wing's Books; he was afterwards peelenten ta the Poe cae es. 
Parfonage of Elme, whic) was above 101. per Annum itt Vaugh. 129, 
the Ging’s Govks, but negiets to read the Articles accon- 
ing to the Statute of 13 Eliz. whereby the Wenefice became 
void, the Patron, before the End of the fir Wonths, pre- 
fents the Wlatntit to the fictt Benefice, wha beings an €- 
H gectinent ; 
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jetment; and all this was found in a fpecial Gevdit. ar: 
ued by Maynard pro quer’, and by Ellis pro def’. Chere twere 
thee Queftians, 1 Queition upon the Statute of 21 H. 3. 
How the Gatue of 81. per Ann. fhall be fated, whether ac- 
cowing ta the real Calue, 02 accowding to the King’s Books? 

20 Queifian, Cbether 02 no the Patron may not, by the 
Comnion Law, peclent to the fitit Wenefice upon the taking 
of the fecand, be the Gialue of it what it will? 

30 Duettion, Mbether his not reading the Articles within 
tua Santis, and thereby the avoiding of the fecond Be: 
nefice, as if he Had never been prefented, Doth not refine him 
to the firtt ? 

Ad primam Qu. Che Computation of the Calue thail not 

be intended to be bp the King’s Books, for thafe Rates mere 
not made till 26 Hen. 8. which was after the Cime of the 
making of the Statute, and fo the Statute could not refer 
to them. 2. Tben an Aé of Parliament doth intend thafe 
Rates, it mentions them, ag 13 Eliz. 12. 3. Pa Wan, in 
leading of Clalue, ever fate WDention made of the Kings 
‘Books. Dyer 129, 237. Jt Delerbes no Favour, foz taking of 
tiuo Wenefices was looked upon as an ill Ching. 
Ad fecundam Qu. De Held, that the fir! Wenefice is von 
by the taking of the fecond, by the Connon Law ; and the 
Patron may take Iotice ot it, tf he pleales, as appears in 
4 Co. Holland’g Cafe ; and fol. 73. Dighy’s Cafe, 

Ad tertiam Qu. 3p not reading the Articles, the JPrefenta- 
tian, Inflitution and Andueicn are wold, as if they never 
had been, by the Tos of the Statute; but this thall nog 
reftore Hint to the firft Wenefice, for it hall be void as ta 
Him, but uot to prejudice another. 

Ellis fo2 Defendant: Ad primam Qu. Chis Statute was 
made fo. the Repofe and Quiet of the Church; and ié it 
fhould not be Dalued by the ftated Calue, it would burrp it 
in perpetuam brigam. 

2, Chis Statute was mave for the Cncouragement of 
Eccleliattical Perfons;, and what Encouragement would it 
be to babe a Wenefice of $1. per Ann. real Glalue, and ft 
has taker atway all other Waintenance, as Farming, &c. 

3. It was made for Dalpitality and Relief of the jda02, 
which cantiat he Done out of 81. per Ann. 

4, Che Law will nat anmit the Clergy to be anjuaged hp 
the Laity for the Clatue, but to bave a certain Calue, — 

Qs to the Dbjekion that was made, that the Rates were 
mave after the Statute, Anf. Chough this Rate toere not 





“then made, pet there were then ffated Rates, ag appears ic 
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H. 4.35. 24 Ed.3.35. Nat. Br. 44. De cantetled if a Wan reca- 
Der {tt a Quare Impedit, He hall recover the true Gialue ; be- 
caule a Tort-feafor hall be pinied accawing to the Cort be 
hath Done + Che Cates for it ate Noy 38. Hugh. Abr. 184. 
and he cited a Cafe of Drake and Hall, adjudged in C. B. 
Pafch. to Car. 1. per Cur. but the Reco coulda not be found ; 
but it 18 cited itt 1 Cro. 456. 

Giyeecd ad fecundam Qu. 

Ad tertiam Qu. Che Statute fays, the fir Living hall be 
Dod, as if there had never been Wuititution, Jndukion, &c. 
Ano ff that Had never been, certainly the fir had never 
been Beit. He cited Drury’s Cale, 8Co. 5 Co. Winfor’s Caz, 
Cie Operation of an QE of [Parliament (8 fo firongy, that 
fwbere it makes a Ching void, it is voit to ali Jutents ana 
jPurpates, a8 3-H. 7.15. 4H. 710. 10 H. 7.22. Dyer 227. 
15 Ed. 3. Fitz. Petition, 2. Dyer, fol. ult. (Wild) Out thie 
Cafe; Conant for Life makes a Feaffiment upon Condition, 
and the Canndition is boken, he enters for the Forteiture, 
the Forteiture of bis Ctate is not purged bp if, Puis in 
Trin. Term fuit argue arere. 

Nudigate pro Quer. Agreed that the Rate thall be by the 
Cart Gaiue in the Winn’s Books; for there were twa exrpoels 
Judminents lately tn it; C2) inter le Wifhap of Briftow and 
Hawley, 8 Jac. {tt C.B. @he other twas Trin. 6 Car. in C. B. 
Drake i, Hall, Rot. 2284. Qnd to the thitd Queftion he faid, 
he Statute thall not operate fo vislentiy as ta avoid the 
jPeelentation, for be was once lawtul Jncumbent in the fe- 
cand Wenefice, as to receive Cithes, &c. thaugi he loft it 
by not treading the Articies, Hob. 168. Che Grantee of a nect 
Quoaidance peflents by Simony, it hail ga fo2 bis Curn. be 
agreed the lat Cafe in Dyer; but took a Difference hetiwecit 
not fublcribing, wich was pecedent ta his Iniitution, 
and not reaping. 

Baldwin fo2 the Defendant : Wefore the Statute af 13 
Eliz. Jntitution and Fndukien tuto the fecond Had avoiden 
the fivif, buc now that Statute Dath a Retrofped ta 21 H. 8. 
and erpounts Acceptance there, fo2 now he is not perick 
FJncumbene iil he read the Acticies, and Relation by an at 
of Parliament tall have great Force, and fometimes be 
very Binlent, ag 3H.7.15. 10H. 715. Vide poft Cafe 64. 


Chamber- 
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Chamberlaine verfus Pickering. 


Sluiiplit ayaitift Pickering, @recuto,: Che Detenvant 

pleads four Judgments, and that he bad but 51. Aflets 
to fatisty thole Judginents Ceach of the Judgments being 
for a wreater Sum), Che Plaintiff replies ta one of the 
Judgments, that it was kept a Foot by Fraud and Ca- 
vin, &c. and Demands Judginent, whether be ought not ta 
habe bis Debt: It was objeited that he ought not to anfwer 
only to one, but to all; ag if a Wan plead twenty Outlaw. 
ties, and in War, and the iPlaintifl reverfe one of them, 
this will noc ferbe bis Curn, but be muft reverfe them all, 
Vaughan. Che Defendant bath four Strings to dis Bow, 
Wwhereot each of them will ferve his Curn, though pou bave 
cafhier'D one, pet be bath thee fet, and the moft proper 
Replication would Have been, that he had Allets above 51. 
and then it Aue had heen taken, and it had deen found foe 
the Plaintiff, he thould Have Judgment de bonis Teftatoris, ag 
if Iiue had been taken upon a Plene Adminiftravit, and Ailets 
Had been proved; & ceo fuit refer al Herjeant Turner, q’ fait 
fine de ceo. 
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Woodward verfus Cantrell. 


Ctfot fur le cafe fog a eratious Suit, fo2 that falfe 

& fraudulenter & fine aliqua jufta caufa profecutus fuit 
A a Latitat, fo2 200 1. and by Cittue thereof impoifoned 

him for feveral Ceeks : AWobved in Arrete of Judy. Hod. 205; 
ment that the Aion would not Ife, fox then everp Plaintife 26° 
that is cat in his Suit would be liable to a new Aition ; cus Freeman; 
but if be bad fet out the Crtuith of the Watter, that he hav 
fued bin before, and recovered the {aid Debt, and fo knoww- 
fngly bad fued him again, ft might bave been otherwife, 


(36.) 


Bowls verfus Horton. In C. B. 67) 
We Vefly feifed in Fee deviles to his Batt John, Formedon én 
and the beirs Wale of his Body, Remainder to ee 

his Son William, and the Deirs Wale of his Woop, Re: © ~~ 7% 
matader to bis own ight beirs, William the G.andfather 

Dies, J. Dies without Wiue Wale, but leaves two Daughters, 

the now plaintiffs: William the Son dies without Buc 

Mate; and fo the Plaintiffs being the-beirs to the Devito, 

biwiy this Gition, Che Defendant pleads that William the 

Son hewy feifed did infeoff one J. Lane toa the Cle of the 

Feoffor for Life, and then to the Cle of Anne Horton the 

Defendant, and fa ta the a Of bis Delts ; and this was 


with 
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with Warranty again him and his heirs. Che DQuestion 
was, bether this collateral Warranty did bar the Iplatii- 


tiffs, Duritiy the Eftate af the Defendant, Jt was argued by 


Jones, that (t was a good Bar. Che Cale was agreed to be 
the fame with that of Spirt b, Bence, 1 Cro. 368. and the At- 
uments much the fame, Wut the Quettion made by Vaughan 
nag, Cibether 02 no the Statute De donis Did. not fecure the 
Dono front the atranty of Cenant in Cail as well as the 
Fflues of the Doriee. JE was anfwered by Wild, that the 
Fucs of the Dance fhall be barred by a collateval Harranty, 
whith was agreed by Vaughan: Quid fo fhall the Reverfioncr 
by the collateral TWatranty of another joerfon, but the Sta- 
tute feems tO protec him from the arranty of the Donec, 
although collateral, as well as the JMwe, & adjournatur ; 
fo2 that Point was tot fpoke ta. 

Trinity erm fuit argue arere, per Ellis pro Defendente, & 
Hopkins pro Quer’. 

Ellis: @ collateral TUarranty is not within this Law; and 
fo. that the Books ave expres, 2 Init. 335. 1 Inft. 375. Fitz. 
Garanty, 16, $7. 27 Ed. 3. 83. “but i€ the Donor be psp in 
Blood, fo as the Marcantyp deicends upon him, be tall be 
barred, 

Queft. 2. Cihether this Tarranty be poeferven fo2 the Be- 
uefit of the Wife ? Chat it may, altho the particular Eftate 
refults to the Feoffor, fa that it cannot be ufed in dis Life, 
and thougd it is gane, as to the Fee-fimpie: Foz, (1.) Chis 
ig a real Covenant, and affets the Land, and goes along 
With it, and the having the Land thal Habe it. (2.) A War- 
ranty map be dibiDeD, though it be created in Fee, Cand is 
not like ta aSigniny, and AWBetnaity,) 47 Ed.3.47. 1 Inft. 390. 
Object. Were the Wife is Ceftuy que Ufe, and comes in bp 
the Poft. Anfw. She comes not in merely in the Pol but 


partly in the Per, becaufe the comes in bp the Limitation ot 


the Patty. Fitz. Voucher 25. 3 Co, 6z. And in many Cafes of 
WMatranty where the Party cannat vouch, pet he may rebut. 
7 H. 6. at. 11 Aff pl. 3. Obje@. Che Aneettoz was not 
bound, and then the Deir Hall never be bound. Anfw. Che 
the Gilacranty was ulelefs in bis Cime, pet there was a Lien, 
Dyer 69. . 
_ Hopkins pro Quer’. (bis is net like the Cale 1 Inf. 390. 
where the Feoffee with (arvanty ve-infeatis the Feaffor and 
a Stranger, &c. for there the CHlarrantpy was attached be- 
fo the Renfeoffinent ; but the eftate in the Feoffa anv 
Warranty are uno flat, fo that the Tlarranty never Det: 
ed, mo2 ever could, becaute the Eftate ininediately refulten 
4 to 


a 


De Term. Paich. 1672. 31 


to the JFeoffe2, and the CWlife here thall neither vouch 
noz rebut, for the fs in purely by the Statute, and not at ait 
by the Party, as ff Ceftuy que Ufe and his Feotiees Had 
joined in a Feofiment after the Statute of r R. 3. and be- 
fore 27 H. 8. ft fhall be the eoffment of the Feoffees. 
1 Inft. 302. b. 





Paine verfus Verdain. In C. B. (38.) 


Eis a Presbyterian, and defigns and practices againft ie. Aion for 
King and his Intereft. QdjuBged not aitionable per Cur’, Yo 
quia nimis general’. 


Bud verfus Weft. InC. Be | (39) 


EBT upon an Dbligatian conditioned not tO bunt ttt Pleading. 
the Plaintiff's MUarren. Che Defendant pleads that 
he DID not hunt tn his Warren. Che Plainti< replies and 
fays, that after the making of the ond, and ante diem im- 
petrationis brevis, &c. venatus fuic cum retibus. @he Defen- 
Dalit Demurs. and adjudged againk the Plaintiff, becaule he 
Dath not alletge where his Tarren lay, that the Defendant 
Might Dave taken Jue; and Vaughan (aid, that Venatus fuit 
cum retibus was Iantenle, fo2 it is the Dons that hunt, anv 
nat the Mets. 


Porter verfus Frye. 1) Be [ (40.) | 


HE Defendant was Grandehild to the Carl af New- notice. 
port, and he by bis (Hill neviles the Lands in Quettion 
to the Countefs fo2 Life, and afterwards to the Defendant, 
provided that the marry with the Conlent of Cruttecs by 
Him nominated, and if he Dia marry without their Con: 
fent, then ta the Plaintifl: She married withsut the Can- 
fent of the Cruftees. Che great Queltion was, bether 
Hotice ought ta be wiven to her of the Condition, 02 iwhe- 
ther he ought to take it at ber jPevil > 
— Argued by Jones, that fhe aught ta take Wotice at her 
JPrvil, fer thele Reafons ; 

(r.) Che Cefatar hath ‘appointed no Retice to be given. 
AND it was in his Power to vive the Ciate upon what Con: 
Ditions he pleaten, (2.) Chis Condition is annered to the 

. €ftate, 
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‘2 Cro. 391. 


Yelv. 122. 


(41.) 


Aétion fur le 
Cafe. 


Eftate, and is contained in the fame Oeed, and the Devile 
hath the fame Weans to conte to the Lnowleage of the Con 
Ditfon as of the Eftate. G.) Chis Condition is as.much - 
within the Motice of the Warty that is to tole the Cfate, 
as of him that is to gain the Eftate: Tibere the jOarty, that — 
fs to take Advantage of the Condition, bas not an eafier 
TUay to come to the Knowledge of it than the jparty that is 
to lofe bp ft, there thail be no need of Wotice, 5 Co. Mal_ 
lorie’S Cafe. 3 Cro. 353. Hob. 14. 18 E. 4.18. 8Co.93. 6H. 
nm. 4. Perk. rg. Obj. Che Defendant was an Infant at the 
ime of the Wreach of the Condition, viz. fourteen Pears 
of Age. Anf. (1.) Chough the be an Infant, pet he is a 
Purchafer, (2) An FJnfant Mall fu many Cafes tole bis 
Eftate hp the Breach of a Condition. () Che Plaintiff fs 
an Infant too, viz. efybt Pears cid; and ff that be anp 
jlea, ft is the ftronger for the Jlainitif. Cafes obdjeten 
qwete 8 Co. 89. Frances Cafe, 2 Cro. 56. 2 Cro. 144. § Ed. 
4.1. Gales pro Quer’, 4 Co. 81. 1 Roll. 496. 1 Cro. 575. — 

Winnington pro def’: Chere a Penalty is incurred, there 
Motice ought to be gfven. 22 E. 4. 27, 28. 2Cro. 391. Winch 
104, 107. 4 Cro. 416. : 

Puis, ut audivi, judgment fuit done q’ n’eft neceffary a doner no- 
tice; & juftices relyont fur Sit Andrew Corbers Cafe en le 
4 Rep. 


Morris verfus Chapman, Under-Sheriff of Bucks. 


HE Piaintiff Declares, that whereas he pad fucd an 

Elegic upon a Judgment againfe one Inglesby, and 
that the Defendant being Gnder-Sheriff, by Girtue theres 
Had feifed feveral of the Woods of Inglesby, and the Defen- 
Dant, th Confideration that the plaintife would profecute 
another Civit of Elegit, and delfver it to him, did aflure and 
promife, that he would caufle the Wirit to be executed, and 
thale Gaeds ta be found upon an Inquifition, and would 
Deltber them to fuch Perfon as the Plaintifl thouia authe- 
rile, and abers, that be did fue out a Writ, and authonffe 
J. S. to receive them, Che Defendant pleads, that the jPer- 
fons authored nave FQotice ta Inglesby, and fo the Daow 
of the Houle were thut, that He could nat enter and feffe 
the Goods, Che jaiutift demurs, x1. Tt was Held, that 
the Piea was idle and bicious, but the great Queftion was, 
whether the JPramife was not void. Tt was urged bp No- 
digate, that the Ching was lawiul, becaufe it is no more 
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than {3 bis Duty, to caule an Jngquifition ta be found when 
a Wit ig delivered to him, but the Court tovk a Difierence 
between Finding an Inquilitian and Powniling to find fucd 
Goovs upon an Jnguifition, foz there the Sheriff fecins to 
intereft binlelf, and ingage that the Jurp hall find fuch 
Goons to be the Goods of Inglesby. Fr was farther objeted, 
that bere being anu Affumpfit to DO feberal Ats, alehounh 
one might be unlawful, vet the egletingy to perfor that 
art that was fawful, viz. the Executing. the Mivit, was 
fufficient Caule of Aktion. Je was anfwered by the Court, 
that altho’ they be feberal As promifed, vet they are de- 
pendant upon one another, and are as it were the fame Ad, 
for the Finding of the Gacds mutt be by Erecutian of the 
Writ. We was farther refolyen, that the Seiliny of the Execution. 
Goons upon the firfk Elegic without a Jury was iliegal, and 

the Sherif— was therein a Crefpafler, and then thall it be 
{ntended, that when be makes this Enmagement he becomes 

an indifferent JPerfan, and the rather, becaule he was there: 

by to evcufe His own Crefpafs? Waeaver a Sherif is a jer- 

fon that bath a great Power over and Fnflucnce upon Juries. 

fo2 he returns whom be pleates, and can adjourn them front 

Day to Dap till the Cerdie pleale him, and if he do nae 

catty bimnfelf indifferently, the Law twill incline to an ill 
Conftrution of what he Doth, Jud’ pro def’. 

Che Rall ig Mich. 23 Car. 2. Rot. 786. 





1 Roll. 16. 


Anonymus. spol upteans (42.) 


A CTION of Ctelpafs for taking the Plaintiff's Wer, Locatity 
Che Oetendant juttifies by Clirtue of a Cuftont ae ae a 

4d. fo all that pas, &c. unlels they be bred 02 kept upon 

Ouchy Land, Che jlaintiit repties, that they were kept at 

Sudford in Leicefterthire, which fs Ouchy Land; and Fue 

upon that, and the Venue came frat Northampton, tubere 

the Aition was laid, Ge was moved that the Venue fhauia 

Have come from Leicefterfhire, the JOiace where the Land 

lay. Jt was arlwered, that that was the prsper lace; out 

Judgment was piven for the Plaintiff by Clictue of the new 

Statute, becaule the Ifue was tricd in the pooper County 

where the Ation was laiz. 3 
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C43.) Sir Jo. Tufton verfus Sir Ric. Temple. 


UARE Impedit fo the Chutch of Burton Daffete fit 
the County of Warwick. 
Traverfe. Che Wann of B. VD. twas didided, and the De- 
fendant bad two Parts of it, and the Platutiff 
the Chita: And the Plaintiff fet forth, that the Right of 
peefenting eberpy third Curn was appendant to bis third 
Part, and that it belanged to the Defendant ta peelent 
twice, by Reafan of bis twa arts; and fo fets forth, that 
the Defendant Gas poelented twice, and fo it belonged to / 
hint to peefent now. Che Defendant faps, that the whole 
Qovotwfan did belong to Him, fans ceo that ane Cutn was 
appendant to the Plaintiff's third Jpart. 
Che Jlaintif nemurs wenerallp. Che DObjetions mere 
fing. 
Baldwin pro Quer’: 1ft Obj. Jt a Quare impedit the Defer 
vant cannot traverle the Plaintiff's Citle without making a 
Citie ta himfett. Fo, 
1. Jt a@ Quare impedit the JOMaintif— and Defendant are 
_ - both Aas, and the Defendant thall have a Witit ta the 
Hob. 16,, Dithop, ag tell as the Plaintiff, and ff the Defendant ne- 
Der appear, the Plaintiff mutt make himlelf a Citic, and fo 
nut the Defendant, if the Plaintiff be nonfuit, in alt Cates 
the Defendant makes a Citle to himfelf, where he counter: 
I pleads 
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pleans the Citle of the plaintiff. Hob. 163. 13H. 8.12, ro H. 
4.27. 11 H. 7.29. 21 Ed. 4.1. Bro. Quare Imp. 138. 

2d Obj. Che Defendant ought ta have traverfen the Jee. 
fentinent, and not the Appendancy, for though in fome 
Cates it map be Done, pet that is wien the Appenvancy ig 
matetial, and twwben the Oefenvant mut fet forth a Citle, 
yo H. 724. 20°B.4l 13. 21 Bg 1,2. 

Q jOrefentment with Jnfitution and Jnoduéion makes a 
rood Cite to the Ilaintif without moze ado, Hob. 102. 
Qua therefore if be fets forth two joefentments it is a 
pouble jlea, 24 E.3. 77. Bro. Quare Impedit, ror, 112, 
PAR Rabe WS ls Te Aifany 1 And. 269, 270. which was the Futho- 
tity that he chicip teliedD upon, 

Ellis pro def?: Jt is altuaps neceffary fo2 the Plaintiff to 
allevge a [2efentment (Nat. Brev. 34.) in this Ation. Ee the 
Defendant ftands in need of a Mitit to the Bithap, he mute 
make a Citle, but tt is not always neceffary foz phim to 
make a Citle, for be may plead Ne difturba pas, ag he map 
fit a Repiebin (where both JDarties are Aétars) Non cepir; 
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but here is no need of a Urit to the Withop, and then there rv. i63. 


is no need ta make a Title. (Note here, that the Defer: 
Dant’s Clerk was inftituted and induced.) 2. Chis is a 
{Piea in Bar, and fo ts good ta a common Intent; and the 
making a Citle is hut Watter of Fowi here, for it cannot 
be traberfed, and this being a general Demurrer, the jPlain- 
tiff fhall not take Advantage of it. 3. Here, upon the whale 
Meco, Voth appear a good Citle to the Defendant, for he 
fets forth that the whale Aovowion dit befonsx ta Him, &c. 

Ad fecundam obj. @he Craverfe is well taken, 1. Chis 
Defiraps tye main Part and Subffatice of the taintife’s 
Title, fo2 the jelentment fs due an Efiek of that, ana 
{pings fram that Rost, fo that this Craverle fs like faving 
the Are to the Boot ; for tf it be net anpensant the Platt 
tiff bath mate no Citle. 21 Ed. a. r. 

2. De that picads is preliuned to be beft conulant of hig 
on Citic , aud if He will plead moze {pecially than he needs, 
bis Adveriaty fhail take Advantaye of it, and tall be per: 
mitted to traverfe the tpecial Watters, Hob. 103, 321. (thy 
it be not material.) Dyer 312, 355, 365. And ff it bad not 
been neceflacp to fet forth the Apsendancy, vet when ft tg fet 
fort), J wiay take Advantage of it, and traverfe it. 

3. Jt the Wvewlan be net appenvdant, the Plaintiff hath no 
Cite, fo2 be hath alledaed the lat Ieefentation in us ; and it 
he Had gained a Citle by former JOrelentations, yet when we 


prefented again, toe ave remitted, 1 Inf. 363. Nar. Brev. 35. 


De 
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* Vide Leon. - 
154. 
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De differenced this Cale from that in * 1 And. 269. he- 
caule there was a fpecial DOemurrer, and fo might take 
Qnuantane of AWatter of Form. 2. Chere the Defendant 


Amave a Title ta an Aovetwfon in Gots, and then the WPre- 


(44) 


By-law, det 
fur ceo. 


fentiment makes the Cite, but where tt is appendant, 
the AppenBancy makes the Citle, and therefore mutt be tra: 
Perfed, and it hath frequently been fo, as appears Dyer 260. 
1 Cro. 61. Hob, 321. 10 Co. Canceling af Oxford’g Cafe, 


Mayor and Aldermen of St. Albans verfus Dob- 
: bins. win GB: 


HEY Declare, that there was an antient Cuftam in 

the fain Gough, that no Ban fhould exercife anp 
Crade, Wypftery 02 Science, &c. uniels he were a Freeman, 
ODD work with a Freeman, and the Ling incorporated thent 
by the Mame of Mayon, Wurgefies and Aldermen, and rave 
then Power ta make Latws fo2 the Good of the Coyporatian, 
and that no Foigner thauld trade there; and fo fet forth 


/ that they did make a By-Law, that everp Man that did ule 


any Crave, &c. not being a Freeman, and not working 
with a Freeman, thould forfeit 2s. for every Dap, to the 
Wayor and Aldermen, to the dite of the Cawporation, anv 
that the Law was allowed by the Lod Chancelloe and Low 
Chief Juftice, fecund’ 19 H. 7. 67. and fo fet forth that the 
Defendant oid ule the Crave of an Apothecary faz 400 Daps, 
not being a Freewan, &c. and fa Demand gol. and alledge 
that the Defendant had Moatice of the Cuftam. 

Browne pro Quer’, & il dit, 1ft, Chat the Cuftam is un- 
teafonable and void; £02, - 

r. Ft Bath ercluve the Cite of all Crates whatfacher, 

2. Ail Myfterics and Sciences are within the Cuom, and 
fo are all fiberal Sciences, as Law, Jobvfick, &c. Wut ta 
that it was anfiwered by Lils, that Sciences thall be taken 
fecundum. materiam fubjectam, and fhall be intended bere a 
Crate, Kc. . 

3. Ft Doth ceclude all Ben fram ufing theic Crades there, 
although they babe ferbed an Apprenticeip there, untels 
they be made free, o2 work as Journepmen, which is abfurd, 
as Hob. 211. anu perhaps no Wovy will fet them on Hak, 
and the Corpor«ation will not make them free, Wut to that 
it was anfwered, if the Caporation refufle ta make them free 
when they have fered thett Ciine, they have a yood Aion, 
and other Wemedies, Per Vaughan. 

I 20Ip, 


Deal erm. S.. Tammie 1652: 


Rear 





any, Che Binw’s Charter Doth but cawobkouate the Cu- 
ftom, and tien it the Cuftain be Geid it is no Cuftam, 
aud then the Wings Charter cannot operate upon it; and 
the Bings Lbharter of iticli cannot enable them ta make 
Laws that thail bind Foreigners, neither can a Cuftem to 
make Gy-Latus, uniels it be particular fo2 that urpofe. 

any, Admitting there were a Outp, pet the Ation is ust 
twell boaught in the Mame of the Napa and Glaermen, 
Wwithauc mentioning their Mawes, for it is net Hrouche in 
theit JOoalitick Capacity, to they are ficaroaten by the 
JAaine of Mayor, Aldermen and Burgeffes ; neither {s It heaught 
in theit natural Capacity, becaufe they are not nanied; fa 
that the Defendant (9 at a great Asitchiek. fo2 if he had had 
a Gervvik for him, be could not tell wither to mo fer dis 
Cots; torthere is no fuch Corporation, and the ierions 
ate not tiamed by their own IRanies. 

athly, Jt ig not fail in their Chartier, whither the Fine 
fhall no, and tien it hall Beto the Ging, 8 Co. 119. and 
fo thev Dave no Right to it. 

Jt twas antwered to the fir Dbjettion, that the Cuftam 
was soon enough; for whatfoeber map be conttituted by a 
Law, and that Law not void, will be geod bp Cuftam, fo2 
a Cuffom fupsstes a Law, though it cannot be found, Hob. 
TOS.» 6. Cox,60; 

As ta the third Objekion, it was anfteered by Ellis, Chat 
the like Wale had been adjuBged in the Crchequer, where 
the Garviners about London were ineewarated, and made 
By-Laws, and the Hardens haughe an Afion fo2 Breach; 
and adjudged to be well Beounhe;, fed dubitavic Curia. Wut 
it 1g common for Corporations to fie without naming thetic 


Ow James, prout patet per 21 Ed. 4. 66. 4H. 74, 32. 39 E. 3. 


13, Webs ti Dyerer6on 5/Conens a3) Bd. 48!) (Curia advi- 
fare vult. 


Hallely verfus Gafer. In C. B. 


C45.) 


HE Cate twas: im Charles the Fil was felfeD OF peptevin, 


the Lands in Queftian, and granten the Lands tg Rene. 


Curteene i Fee, veterving a Rent of 2201. per Annum, fith 
Claule of Oiftrets , and fo the lainent fets forth, chat che 
Wiig nranted this Ment to che Carl of Pembroke and Gir 
Robert Pye, and gvanted that they ould offtrain fo ic. 
and that the Carl of Pembroke Died, and Sir Robere fire 
HLED;, and thet Sir Robert Died, and the Rent velcendven 

L ta 


Hob. 296. 


Litt. fect.225. 


1 Cro. 436. 
2,Cro. 499. 


(46.) 


Recaption. 





De fern 'S: af rins noye: 


to Sit Robert the Son, and the Defendant avotes as Bat- 
lift to him. 

The Plaintif—t conteties the whale Watter;, but fays, that 
the ar! of Pembroke Difchatyed this Rent in bis Ltfe-time 
after it became Due, and thereupon the Oefendant vemurs, 
and (yews for Caule, that here ig a Difcharge pleaded, and 
Does not fay How be Din Difcharge; and he ought to have 
aid that be DID it by Deed, o2 ta have fet farth how, chat 
the Court mingt judge of the Suiiciency of the Dilcharge; 
which ought to have been Done it the Diicharge bad been 
material, Wut bere it was reiolben, that the Abyomp was 
natinbt; becaule it was for a Rent Due in the Life of the 
Ancettor, which the eit couid not fue fo at the Comman 
Law; and be ig not enabled by the Statute, foe that onip 
{peaks of Executes; and the Avewant Does not fap when 
it Defcended to dim, fo that it might appear whether it were 
Bue O2 not, and the Court (aid, as this Cale is, the Ancetka2 
Hav no Power to diftrain, for when the Wing grants Lann 
in Fee, veferving a Rent, this is a Rent-Gervice; for the 
ing is not withiti the Statute Of Quia emprores terrar’, and 
the Qovition of a Claule of Diftrefs makes it not a Rent: 
chatge, fo2 a Diftrefs is incident of common Right to a 
Went-Gervice; and then when the King granted over this 
Rent it becanie Seck, and he could not impotver the Oean- 
tees to Diftvain for it: And there was another Fault in the 
Auotmey, fo the Bent was 2201. and he avaws only fo2 601. 
fo. Dal€ a Bear's Rent, withaut faving that the Wek was 
fatisfien, Jud’ pro Quer’. 








Thomas King verfus Rotham. In C.B. 


HE Piaintifl Declares, that the Defendant diftrained 

his Mae, &c. and be replebied, and the Ockendant 

Difttained bis Cattle amatn tn the fame JDlate eadem occafione. 

Che Defendant fays he did diftrain his Cattie alia occa- 

fione, abfque hoc, that he DID take again in the fame jdlace 

eadem occafione qua prius. @be Olaintiff Demurs, hecaule the 
jPlea of the Defendant ts multiplex, repugnans, &c. 

Wilmot pro Quer’: 1. Chis amounts But ta the general 
Aifiue;, for the general Sie igs Quod non cepit averia prour 
predictus querens verfus eum queritur. Jt was alfipered per 
Cor, that be cauit not take Advantage of that but upon 
a {pecial Demurver, and this was general, 


4 2. Dere 
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2. Mere is a Megative pregnant; for he {ays Quod non 
cepit ——in predicto loco, and if he took tiem in any other 
IS{ace for the fame Caute, the Aion would fic, (Ad quod nil 
fuit dict.) Vide Bro. Neg. reg. 51. 24H. 6.9. 27H. 6.7. 

3. Che Defendant aught to date fhetwed for what Caufle 
he took them, for it was tiuabie;, and here he faps alia de 
caufa, and Does not fay what, fo as it is tmpofible for a 
Fury to try if, iH. 6.89. 45 6.3.4. 47 Ed. 3. 7. 

Nudigate pro def’: 1. De fat the Declaration was naught, 
hecaule he ought to have thetwed for what Caule they were 
firtt taken. Anf per Cur: Jt is impotible for him to know 
it, anD fo Not proper fo2 Bin to het it. 

2. De fhauld Have concluded contra pacem and contra fta- 
tatum. Per Cur: Jt i$ at bis Choice, unlefs it be a particu: 
{av Statute, that the Court ts nat bound to take Motice of 
untefs fe be pleaded. 

3. Che Demurrer hath admitted the Fak to be as it is 
picaded , and then it ts coniefled that they were taken alia 
occafione. Anf. per Cur: GY DOemurter admits nothing but 
what is fell pleaded, 

Vaughan fait, Jn Aitions that ave very rare, the Court 
wilt Allow of a fpecial Plea that amounts but to a general 
Tue; for it ig not contrary to Lalu, that a Ban Mould 
plead the (pectal Matter, for He may as well plead it, as give 
it (n RiBence, but it is a Ching that the Judges in Ditcre: 
tion will not allow of, ta avoid J2olirity of JPleading; and 
ig but Batter of Fon, and thereto no Advantage hall 
be taken ef if upon a meneral Oemurcer. Che Defendant 
paid acs. Cots, and had Liberty to mend bis plea. 


The King verfus Williamfon. InC.B. = G1) 


HE King hounht an Aion of Crover and Conver- ai... 
fion fo. Goods that the Ocfendant had of an Alien 
Enemy, pan a fpectal Cerdi&t the Cale wast Dne De- 
plavier, that teas a Dutch Merchant, had traded here for 
twenty Bears, and in the Peat 1664 there was Mar pro- 
claimed between us and the Dutch; {1 1665 Depluvier Died; 
ii 1666 02 1667 the Declaration and Articles of Jeace were 
publifjed, and the Goods of Depluvier came to the Dands of 
the Oefendant, the Converfion was laid to be x April, 20 


ieee nunc: Che Quckion was, whether this Ation would 


Maynard 





40 


Owen 45. 


De Term. S. Trin. 1672 


Ao en em A 


Maynard pro Rege: 1. St is agreed, what is afferted i in 

Calvin's Cafe, 7 Co. 17. that an Alien Friend is not capa- 
ble of having Lands, but Oosds he map have, &c. and vide 
r Inft. 2. b. but He Denied, that an Jnfidel is perpetuus inimicus, 
hut if the Bing pleafe be map be in Aimnity and League with 
Him, 
: Gt any Wan get the Goods of an Alien Enemy in the 
Qt of Mar, be map retain them; but tf the Ging be in 
Werlon in the Field, be thal have thei, whoever takes 
them, 27H. 3. memb. 11. Q Subyet took a Ranlom for Jpr- 
foners that be had taken in the Mar, and the Ring fued bim 
inthe Crchequer fo2 it, 

GE an Obligee Alien becomes an Enemy, the King hall 
Have the Obligation, Dyer 2. pl.8. 19 Ed. 4. 6. Roll. 195. 
3 Cro. 142. An Alien Enemy Crecuto, hall not babe an 
Qition of Debt coment foit en auter droit. 

Ff anp Subjsek feife the Gasds of an Alien Cnemyp, he map 
Defend himlel€ again the Alien, but not apatnt che Ging. 
Raftal, @it, Eject. Fitz.7. 32H. 6.23. Me cited feveral Re- 
coos that are not pinted. Trin. 30 Eliz. Rot. 1125. in B.R. 
Hill. 3 Car.1. An Infomation as beouyht fo the Woney and 
@o0ds of Don De Luna, ati Aiten Cnemp, and it well lap, 
24 Ed.1. Pafch. Procels. was made to the Sberifl for certaiy 
Debts that were owing ta an Alien Cnemp, Trin. 24 Ed. x, 
Rot. 63. ]Paocefs was made ta the Shevifl Te certain Oebes 
owing to an Alien Cuemp, Mich. 22 Ed. 2. Bona mercatorum 
Franciz forisfaciuntur Domino Regi. (ibentaeker a Citie ac- 
cries to the ity at the fante Cime as it Dees to a Subjes, 
there the Kings Citle Halil be peeferted, and jDyloitp Mali 
not peevail againft Hit, Quia nullum tempus occurrit Regi. 
2 Co. Bingham’s Cafe. Jf a Wan holds af twa Leds, one 
by Priority, and the other by jPotteriozity, and the pofterigg 
Lown conveys his Seigniay ta the Ring, the Ring hall have 
the Cavathip of the whales And he fad, fo perfonal Chins 
there needs no Dilice, but as fean as the Pwperty of the 
Alien ceales, they bet in the King, and for the Declaration 
and Articles, viz. that Aliens fhoula be ag fate in their Goong 
anid Eftates, as if the Tar had never been, be fatd here 
twas no fuch Perfon to Difpente with, for the Aifen was Dead, 
and the Defendant here is one of the Kiims Subsets, 

Ciere were chee Authorities urged again® him, 7 Ed. 4. 
13, 14. but be faid chat was only the Mote of the Repaater, 
and DID not arife out of the Cafe, and for that of 2 H. 7. 15. 
there Keble only puts the Cale ef 7 Ed. 4. More 451. vide. - 


4 Nudigate 


DedTerm, |S. 1 pine W672. 


ai 





Nudigate pro Def?: 1. Cie Ming had never any Pwperty , 
fo2 the’ War was proclaimed, pet it fs found that he traded 
Here, and never Did anv AE of Doftility;, and if be had, vet 
the Goons heiny feifed by a Subjed, 2 R. 3.2. it 1s faid to 
be legalis captio. hj, Nulium tempus occurrit Regi. Anf. Jt 
the Bings Citle he tranfitaay, tempus occurrit Regi, 7 Co. 
Baskervill’s Cafe, in Cale of Lapie: And fo if an Cftrav come 
into the Ring's Wann, and efcape inte another Wane, and 
continue there a Pear and Day, the wing bas lot bis J920- 
pertp, auterment eft there his Anterett is permanent. 

2. ADimnitting the King had a Wonertp, pet before Seifin, 
O2 an Jnguifitian, be cannot boing an Aion, 2 Inft. 227. Fe 
a Wan adhere to the King’s Cneniies, and die in Rebellion, 
His Goons are forfeit, but there mutt be an Office, 7 H. 4. 27- 
Dyer 128. Stanf. Prerog. 54, 55. 9 Co. 96. 

3. Motwever the arty Hall be difchargcd by the Declaration 
aid Articles, which fay, they hall be as if the Mar Had never 
been; and if the War had never been, na Doubt the King 
couli not habe maintained this Ation: And then be hath 
{aid His [Oofietlion after the Cime of the Articles, when he 
Hat dDifpented with bis Right; and in Cafe of Relitution be- 
nigoiflima erit interpretatio. 4 H. 7.10. 10 H. 7. 22. 11 Co. 96. 
More 603. Gnd it would be a great Difcouragement ta 
Crave, if [erlang that are trading here, and dO no Aks of 
Hottility, Hould pelentiy, upan the Proclamation of car, 
forfeit all theiv Goods: Wut Vaughan faid they mutt have 
convenient Cime ta remove, 

Jt wags (aid that it is ec requifite ta Declare Tar, fa2 if 
it be bellum a parte geftum, every ody is te take Matice of 
if. Vide Owen 45. 3 Cro. 142. 

Tombes’s Cale twas cited by Juftice Wild, where the Cea- 
nulee of a Statute became felo de fe, and then there came at 
ition of Oblivion: Ie was the Opinian of the Judes, chat 
the Cannizae fhall retain the Baney, for the Wingy has dif- 
pented with bis Right, and there can be no Executa2 noz 
Qominittvato2 Adjournatur. 


Raynolls verfus Woolmer. 


(48.) 


f HE Defendant foi Lands to the Wiainti, aud cove: covenane 


a nanted that be had a good Citle and Right to Celi; 
and there was a Peavila in the Deed, that if 1001. has 
NOt pad at a future Day, that the Grant and Bargain and 
‘Sale and ail ould be volo: Che Wanep was not paid at 

M the 
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(49-) 


Colour. 


Polt, Cafe 52: 


10 Co. 88. 


8 Co. 67. 


(so) 


Replevin. 


the Day, and fo the Cttate twas void; but pet the [laincitt 
Ineught an Ation of Covenant, for that the Defendant hav 
no Rinhe to fell; and the Defendant Demands Oyer of the 
Deed, and demurs. Che Queftion was, Wether, the 
Citate and all being void by the Man-papinent of the G90- 
ney, an Attian af Covenant wauld lie? And the Court ine 
clined it would, fo2 there was a Right of Ation attached in 
the Bargainee immediately upon the Sealing of the Deen, 
iwich cannot be Debetied by the Man-papment of the Woney, 
for be miohe babe beau abt bis Gitten as (con as the Deed 
wag feaied, Vide 3 Cro. 244.77. Dyer 56,57. but if the iagds 
Had been, The Indenture fhall be void, it manta habe been 
fitonger again the (Dlaintttt; for then there weuln have 
Been nothing ta round bis Ation upon. 


Fox verfus Grundie. 


4a” Relpale for taking awap decem Carectatas Tritici. Che 

Oefendant pieads that the Lend in quo was the Lanu 
ef ane Adamfon, and that it was lowed with Con, and the 
Cow was cut, &e. and the tent) Wart was fevered fram the 
Dineh, anv that be took tt as Servant ot J. S. wha wag 
Farmer of the Retoy. Che Wlatnti— Demurs, and whews 
fo2 Cale, that this Pica amounts but to the General Fue, 
becaule be bad given no Colour ta the plaintifl, no iefe 
roam fe. a Paiibility of his Citle, being it was fhewn foe 
Cale in the Demurrer (though it be but AWatter of Fown 
pet) be thall take Aovantane of it: And Here the Defendant 
hath nothing to rejoit. Per Wild. $02 he cannot fap de in- 
juria fwa propria, &c. becaule the Defendant hath pleaven 
qpatter of Juteret in another. Ie was objeted that the 
Defendant ought ta habe thewed how he was Farmer, and 
to babe fyewed the Deed. Wut per Cur’ it 18 good enough 
ta fay be wag firmarius; but if be bad laid it was bp Dees, 
He ought to have fhetued the Deed, 10Co. 92. Vide Cafe gz. 


Londre verfus Mohun. In C, B. 


HE Defendant abews, fo2 that J. S. ware feifen, wha 
oP by Deed indented tet the Land fo2 Life, “referving a 
Went, and there was a Covenant in the Deed ta {eby a 
Fine, ‘&c. J. S. Dies, and the Reverlion vetcends ta three 
Differs, wha make Warctition, and make feveral Avoweies 

+ fa2 
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fo2 their Warts; two of them fet forth their Relations, and 
how the Land velcended to them, viz. as Daugster and 
and Deir, but one laid only that J. S. died, and the Land 
Delcended to jer, anv diy not fhew how fhe was related; 
anti this, by Atkins, was a fatal Dbjetion, for an Avowant 
i8 aS an Gio2, and ounht to fhhew bis Citle, and how it ac- 
crucs ; and of that Dpinion was the whole Court, and fo2 
that Reafon gave Fudament again ber for er part. 

ad. Objet. Che Dekensants abow for a Rent by Deen, 
anv Bo net fap profer’ hic in Curia. Qnf. per Nudigate, that 
the Deed Does not belomy to thein; for bere being a Fine 
to be iebicd, the Conulee of the Fine hall have the Deed, 
aud net the Ceftuy que Ufe, and fo2 that cited 1 Cro. 442, 
But to chat it was replied, Chat it map be fo when na 
cEftate pales till the Lebping of the Fine, but here. the 
Cftate pafies by the Oeed, and only a Covenant to levy a 
Fine by wap of Cowoboration, Nudigate: Che Eftate can: 
net pats bp the Leafe, becaule it is Freehold, and here is 
no Livery found, Archer: Livery thall be intended, acco. 
in (0 Vinor’s Cale, 8 Co. 82. Per Curiam, Ft is not neceffary 
to fhe the Deed, becaufe the Deed is net material to the 
@itie, fo it ig enough ta fay quod demific ; but if it had 
been for a Rent-chatye yranted, &c. that be could not habe ~ 
a Citle to aut by Deed, be mult bave fhewed it; and fo 
tia of thei bad Tudament that bad well conveyed their 
Citles. 


Medlitf & Ux’ verfus Bucold & Ux’. InB R. (cis 
Rehibitian maven fo ta tay a Suit in the Cccleliattical p,onipiciin. 
Court for calling a Toman Mpoe; and denied per 

Curiam, becaule ihe has no Remedy but in the Ecclefiattical 

Cott, and it is a great Defamation, 2 Roll. 296. Jon. 44. 


Fox verfus Grundie. Gea 
HE jplaintiff maven for Judgment, mes Judgment fuit Cour. 
done pur le Det’; {92 per Vaughan Here needs no Calonr, Ante Cae 49, 

Here belig-voont tett of a Citle for the Plaineiff ; for tho 

the Detendant fays that the Land wags one Adamfon’s, pet 

he Had nothing to Boe to plead that; and then the Cate fs na 

more but tf J fet out Cithes upon my Land, and pe that 

fetches thet away jullifics as Servant to the Resta, &c. 


this 
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this i3 a goon JOlea, becaufe Here ts a Cretpals for coming 
upon mp Land; but it is juftifiabie: And bere the Deten- 
Dant could not plead the General Wie, for when the Deten- 
Dant intitles a Stranger, and juitifies by his Cominandment, 
be mutt plead it, and cannot give it in Cvinence upon the 
®eneval Jflue, quod vide Bro. General Iffue, 81. 25 H. 8. Atkins 
was of a contrary Opinion, becaule the Defendant hath by 
His Plea quite Deftreped the JPlaintiffs Citic by affirming 
the Bight of the Clofe there, &c. to be in Adamfon ; fo that 
there is no jPonibility of room left fo2 the PPlaintite; and fo 
pe ought to give Colour, mes per le Opinion de Vaughan & 
Archer Judgment fuit done pur le Def’, Wilde abfente. 

Tt was affirmed by Townfend, Chat he that Demurs fog 
fant of Colour mul fhetw it (pecially that Colour is want- 
iy, 


(53.) Davie verfus Dorie. In C. B. 


Prohibition. J SiRohibition moved for, for that the Defendant (ued in the 
Spiritual Court for faping thele Tos, Thou art a 
Cuckold, and a cuckoldly Knave, and a cuckoldly Rogue, ana 
Cited 1 Cro. 110. but it was Denied per Curiam ; fo2 there can- 
not be a digher Defamation, foz it Does not only Defame the 
Dusband, but alfa ftandal the Cite , to. i the Tos be true, 
fhe mutt neceffavily be a Whe , but if che ows had heen 
{poken adjetively only, ag cuckoldly Knave, there perhaps it 
migbt babe been otherwife, 


Bulkly verfus Hoare, alias Earlefman. In C. B. 


(54) 
Statute plead EBT upon a Bond again the Oefendant as Apmint- 
sae ftrator of the Dblinar. Che Defendant pleads that 


ftrator. 


the Jlaintifl had a Statute-Staple of rool. again the 
Ceftator, and that be Had but 401. Ailets, which was not 
fufficient ta fatisfy that Statute. Che plaintiff replies that 
the Statute twas burnt. Che Defendant Demurs, and it 
was argued hy the Plaintiff, that a Statute that fs not in 
Being Hall not be pleaded in Bar to an Aition of Debt upon 
Dyer 180. HOnD; and though the Statute he tnvatled, pet the Party 
can babe tio Wenefit of it ff the Scriptum Obligatorium be 
ioft , and fo to bim it is as ff there were no Statute at all: 
But it was anfiwered, that altho’ the Scriptum Obligatorium 
be loft, pet as to bin that pleads ft, tis all one; for if a 

4 ve 
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the Wlaintift Had veplied there had been no fuch Statute, 
the Defendant, if they had Been at Ihuec, coula not have 
poduced the Scriprum Obligatorium, brut mult habe had tt cer- 
tificd out of Chancery, and there are Wieits in the Regifter 
to that }Purpofe ; and the Difference ig, when the arty 
hinlelt that is the Comuzee ts to make ile of it, He thal 
not take Advantage, hut by peadiucing the Scriprum Obligato- 
rium; but a Stranger may Have it certified withaut chat 
when be pleads it, Atkins Tuftice: Jt will be a bara Cafe 
for the laintif, if fo be the Ceruth be that the Statute is 
burnt, that pet it thall be in Weituy to bar him of his Dede 
upon the Obligation, and pet he is utter{y incapable of ha- 
Ding any Benefit by it, fo that he thali iofe both his Statute 
and Dbligation too, Vaughan Fuftice: Che Inconvenience 
wil! be as great on the other Mand, for tf the Dlaintif— ould 
recover upon this Obligation, perhaps be may be fued at- 
tertwards upon the Statute, which for ali rhat be knots 
map be in Weing, Atkins Fuftice + Chen he Howld Have tra- 
verted ff, and them it might have been tried, Curia-advifare 
vault. Nota q’ un action de debt poer eftre pore fur Starute-Staple 
q’ eft feale ove le feale del party. 








Foxe verfus Smitin (55-) 


A 7 Miiam Remer twas felled of Copyhoit Lands that were copynola, 
Defcendible fecundum Gavel-kind, and the Wife ett- Esiectmene, 

Dowable of a Weicty. W. has Fue Henry by one Genter, Po" Ve 
and Jofeph and Elizabeth bp another Center: William dies, 
the (iife enters inte a Woietp, the ties Songs enter inta the 
other Asicty, and there admitted ta the Reberfion of the 
Cilite’s GSstety: Jofepb, the San bp the fecond Center, 
Bies , the Cite dics. Che Dueftian mas, Mlbether this Au- 
mittance ta the Reverfion thall fo attach it in the Brother, 
as that the Sifter fhall have tt before the Wall Breather : 
Gnd it was argued by Waller, that fhe hall net; for it is 
found, that after the Ovath cf the Father the Aather en- 
tied, and fo the Son was never feifed, fo that this Cate 
is ftronger than the Cafe 1 Inft. 31. a. where the San enters, 
and endows the Wother, and pee that hall fo defeat his 
jpakctlion, that there hail be toa poffefio fratris. Baldwin 
for the Defendant the Daughter: F92 it heing found that 
the Son was admitted, it Hall be Mtenden accowing to the 
Cifiom, and then the Cttate hall be guided by the Cultam, 
and got by the Rules of Cainimen Law: And he cited tea 

N Cales, 


1 Cro. 411. 


(56.) 


A@tion for 
Words. 
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Cates, where the attaching of a Reverlion upon an Citate 
fn2 Lite noes feein ta be a fufficient Seifin to convey the 
Land to-the Deir of Him in wham the Reverfion mas fo 
attached, viz. 1 Cro. 41i. Roll. Tit. Difcent, 623. Godirey 
Bullum; @nt Vaughan faid, AU Cuftems are contrary to the 
Common Law, and therefore fhall be taken frittly; and 
vere is no Cuffom found that a Revetfion thall delcend in 
@avel-kind: Ano Atkins Juftice fat, Chat in thate Cates 
cited hp Baldwin, there was na Bariin of the Comimen Law 
ag here ig, viz. poffefio fratris, &c. and then be that takes’ 
Gabantage of it mult be quaiified acceding to the Common 
Law. TWwusgment contra (la File) Def? nif caufa. 








Mayne verfus Digle. 5 olin (elles 


HE jDlaintiff declaved that there was a Colloquium: 

circa obfefionem aut encompatitig of Ed. Cooperg - 
Doule, in oder to the bheeaking of it open, and cobbing it, 
and that the Defendant iD fap of the Diaintifl and another, 
It was Thomas Mayne and J. Difne that were about to oe 
Ed. Cooper’s Houfe. Jit was miobed in Actreft of Tudgment, 
that the anos ate not attianable, hecaule thep Da intend 
but a Delign, and nothing ated, Atkins Juitice: Che iaws 
ate atianable. for thet they charge the Plant with fome- 
thing done, though the Ching be not ablolutelp etieken, this 
is moe than a bare Antention, and then they thall be akian- 
able, ag, J.S. lay in wait at Shooter’s Hill to rob me; there 
the Clews are attionatle, becaute there is moe than a bare 
Antention, (viz. a Lying in taait): IE the Toews had beew 
fooken aigne, they bad not been ationable, becaute then they 
had Denoted nothing but a bare Intent; but here the Haws 
are pinned upon the Colloquium, and by tuay of Anfwer ta 
it, and feem to imply fomething of Aiion Done, viz. the 
Believing and Cneompating the boule; and this Cale is 
fitanger than my Loya Lumley’s, cited i 4 Co.16. where 
the Cows are, My Lord Lumley hath gone about to take 
away my Life; there is nothing of Gition, untels going 
about hall be intendev walking about, and fo moving to: 
wards it, Vide Roll. 1 Part, 51, 52. Eighth Cafe. 

Wut by Archer an Vaughan (Wylde abfente) Judgment 
twas iten fo the Detenvant ; and they relied upon Eaton’g 
Cale, 4 Co. 16. and-3 Cro, 684. Wut they agreed, that if the 
CHows Had implied any AE Done, they would have been ac- 
tionable, as tolicin wait ta bill a Wan, although he sath 
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not kL bien, for there the Lying in tmatt is indictable: 
1 Cro. 140. S€ be had politively afiirined, that they bad been 
of the umber of thale that belieged the Deule, tt bad been 
inditable , but upon the Wiatntit’s own tewing it was im- 
poflitle to intend by the Miows that De was of the um: 
ber vf them, tecaule he faps tt was per quofdam malefactores 
adhuc ignotos. Another Reafan was, hecaule it fs net averred 
that the Doule was befiened, o2 belet, and then it is impel 
fible the [Plaintiff thoula be ever puniihed, by reafon of thofe 
qiews, Velv. 21. Hob. 6. And per Vaughan, Ft is nat ez 
noun) that the Miss da charge bint with any Wind of Ac- 
tion, as going with an Jutent ta tie in wait; but it muk 
he fuch a Bind of Atian for which a Wan ts indidabie. 
Jud’ pro def’. 


Lady Brooke verfus Thomlinfon. In C. B. (57) 


HE Plaintiff bourdt a CUtit of Dower, to be fit: Gavetkina. 

1 Doweo of the Woiety of the Wan of Cooling and 
feveral other Lands of the Mature of Gavelkind in Kenr. 
@be Defendant pleads the Statute of 31 H. 8. c. 3. where- 
by thefe Lands amonaft others were difgavelled. Che Que: 
fion was, toyether this collateral Cuftam of indowing with 
a Ssoicty be taken away by the Statute 02 no? Broome pro 
querente, que nemy, and that ft hall alter nothing but the 
Ciuttam of Delcent, whereas it was partibie inter filios, tg 
make it Delcend to the eldeit Son; and that fo. thefe Rea- 
{ois 

1 Che Citle meddies only with Defcent, and no sther 
Csi. - 

2. Ghe firtt Claule of the Statute principally cretpeks the 
Decent; fo the Cliegs are, That they fhall be clearly 
changed from the Nature of Gavelkind, and fhall defcend as 
Lands at Common Law ; fa tat the (long clearly changed, 
&e. fall be fntented clearly changed as to Defcent, by Rea- 
fan of the precedent and fublequent Clams, whith inter: 
pret thate, fo: Statutes mut nat be canftrued by Piecemeal, 

3. Chaugh che Cuffam of Delcent be often mentianed, 
there 1S not ane Clie tn the Statute that doth mention anv 
other Cuffam, neither to there one (ilo sf the Statute that 
fpeaks of Cutams, but oniy of Cuftam in the finewlar 
Humber, 


4. Chere 
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4. Chere are feveral beneficial Cuttoms, viz. Ga.) Chev 
ate not forfeitabie for Wurder o2 Felany. (2.) Che Husband 
yall be Cenant by the Curctely without Fflue. G3.) Devila- 
bie before the Statute of 32 H. 8 (4.) Che Wife thail be in- 
Doe of a Woaietp quamdiu cafta vixerit. (5.) JAot faz 
feitable upon a Ceflavir. (6.) An Infant at fifteen niap alien, 

Gnd it Cannet be intended, that thofe Gentlemen that made 
Suit for the Statute thould intend to babe thole beneficial 
Cutoms taken away, And Wylde Jult. cited a Cale ad- 
judged Pafch. 15 Car. 2. in the Wings Wench between Wife- 
man anv Cotton, there it was refolbed, that the Cuftam of 
DOevdiling was not taken away; and the Reafon there given 
by the Court was, becaufle thele collateral Cuftoms are not 
wap’ up in the Gaveikind, but in the Cuftoms of Kent: 
Anv tt was fata, that thefe collateral Cuftoms ave not effen- 
tial ta the Gavelkind, but are collateral Cuttams that are 
in thofe. Lands that are Gavelbkind, but it is Gavelkind 
oly ag it is Departible amon the Deirs Wale, Vide 1 Inft, 
140.a. Qnd it was refolied per Curiam, that the Statute 
erfends oniy ta aiter the Defcent, and as for the other cal- 
lateral Cuftoms feaves them as thep were before. Jud’ pro 
quer’, as to that Jpoint. 

I 
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Earl of Pembroke verfus Staniel. (58.) 


MHE Defendant fata of the JPlatattf, The Earl of Scandalum 
Jeinbeake is of fo little Efteem in the Country, that Magnatum. 
no Man of Reputation hath any Efteem for him; he is 

a pitiful Fellow, and no Man will take his Word for 

two Pence; and no Man of Reputation values him more than I 

value the Dirt under my Feet. jRefoled per Cur, that the 
Tos are ationable upsn the Statute; chough in the Cafe 

of a common Perfon they are not aktonchle, And it was (aid 

per Twifden, that if CUagds te {poke of a [Deer of the Reali 

that are actionable in cafe of a common Perflon, the jeer — 

path his Election to fue upon the Statute, o2 otherwile, Sir 

Francis North cited the Warquis af Dorchefter’s Cale, where 

thele Miaws were relolved to he ationable upon the Statute, 


viz. He is no more to be valued than that Dog that lies there. 





Anonymus. In B.R. (59.) 


A Gna B. ate obliged to C. A. Dies and makes D. HS gringuin. 

o €recuto2, who dies and makes C. His Erecutor, C. mencof Debs; 

fues B. fo2 the Debt. B. pleads the Watter fupra, and faps, 

that diverfa bona & catalla of A. the fitf! Cefkatore came ta 

the Dands of C. But it was culed anaink B. becaule he ain 
O ie Net 
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not fap ad valentiam debici, and perhaps the Oaods were but 
of the Clalue of 6d. 





(60.) Beale verfus Baldwin & Broadway. In C.B. 


Noniut a- HE [lathtiff buings a Replevin again the Defen- 

Sop ie Dats. One pleads Non cepit, the other pleans, that 
it was his Freehold. Che Plaintitt is Monluit againt one, 
and gets a Cerdit againft the other. Reflolved, that the 
Montuit again one befoe Judgment difchargcth both ; and 
Cite Hob. 70, 180. 


(61.) Palmer verfus Brethon. 


pee ae Relpafs Quare claufum fregit. Che Olaintif— Gnter alia) 

Trefpafs. Declares tor Cutting down bis Dedges, and fraxinos 
fuas cepit. Moved in Arrett of Judgment, becaule he doth 
nat fet forth the umber of Athes; and cited the 5 Co. 34. 
Wut the Judges tere of Opinion, that it is hut Watter of 
Foun, and is heiped after a CecDiit, per 18 Eliz. and the new 
Statute otwithffanding the Fuogmient of Playter’s Cafe, 
which they feemed to gueftion in {Point of Law.) Fudge 
Wylde gabe this Reafon why it is but Batter of Fon, becaute 
He might habe atledged what Mumber he pleated, and thoula 
recaver fo many as He proved; and they cited 2 Cro. 435. 
{where after Deliberation it was adjudged contrary ta Play- 
ters Cale. AND Whereas it was ebjeten, that no Attaint 
would Iie avant the Jury, by Reafon of this Cincertainty; 
it was fatv, that a Attaint would lie again them well c- 
nough, tf thep wave erceflive Damages. Ind for the Objec- 
tion, that the Oefendant could not plead it in Bar to ano- 
ther Ation fo2 the tame Crees, tc was fatd (by Wylde) that He 
minht well enough, with an Averment that they ave the fame. 
But it was agveed by the Court, that the Party might have 
Demurced before Wlue, and have thewed this for Caule, 


(62.) Daniel & Ux verfiis Sterlin. 


For Word, “HE Plaintiffs hritg heir Ation tor thele lows {poker 
a of the Wiite at four feveral Cimes, 
1. Thou art a common Whore, and thou wilt play the Whore 
with any Man for thy Profit. . 
4 2. Thou 
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2. Thou art a Whore, and playedft the Part of a Whore with 
J, &. and didft lie with him as with thine own Husband. 

3. De (poke the fame Tiods ta a third Perlon, viz. She is a 
Whore, &c. 

4. She isacommon Whore, &c. ut fupra. ) 

Relolvev, that the Ation will nat lie, but fhe ought to fue 
in the Spiritual Court, tor this Watter of Scandal apper- 
tains to their Conutance; for if the Octendant would juttifp 
Here, we canttat poperly take Conufance of the Watter , tho 
of late the Courte is, if tpecial Damages be alletged, the 
Yition will tie, but here ig no Allegation of (pectal Damanes. 
and (€ the Toads were true, the Crime Dath not fubjeze the 
arty ta any Cemparal Punithment, 








(62. b.) 
ER Curiam: Jf twa Parties da fulimic themfelyes fo award. 

P all Watters in Difference aviling beta the fir of June; 

if the Arbitrators make an Aivard af all Watters till the 

Gime of the Award, which is in July, if ta new Watter arife 

after the fir ft of June, it is yacd enough. 

Gila ff the Arbitratars atuart, that the Parties hall give 

mutual Geleales, it (9 an Aivacd fer beth Parties of toch 

Sines, anv fhali big, Juc. B. 


Bruerton verfus Right. In C. B. (63.) 


HE DOefendant juitifies for Commnen from the Carry. Trefpas. 
: i jig away OF the Corn till it was relotwed with Grain, 

Che Plaine revlies, at the Citne of the Crefpats funpater, 

that it was fomed with Curnips, Che Opinion of the Court 

wag, that it was not fuch Gain as was mtended in the 
JOoeleription. 


Shute verfus Higden. In C. B. (64.) 
Z HIS Germ the Low Ciel Fuitice Vaughan gave the Vaugh. 129. 
Dpinion of the Court for the jMlaintitf. And whereag Arc Cae 3+ 
there tere theee Ducetiions nade bp the Countel, he fet two ~ 
of thei quite out of the Wale, viz. at, Cantecning the Ga- 
uc, f02 he fatd, et the Clalue be what ft will, the Jatron, if 
he pleates, may, poelent upon the Cakingy of the fecond We- 
“nefice ; but na Lapfe fhauid incur again bim without Re: 
tite, unlefs the fit Wenefice were of-the-Gatue of 81. per 


Annum 


G2 


Dy. 237,347 
4 Co. Hol- 

land’s Cafe, 

and Digby’s 
Cafe. 


Hob. 168. 


(65.) 


Accedas ad 
Curiam. 


Polt Cafe 4.45 
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-Avnom, and fa within the Statute, for then, the Wenefice 


being bata bp Gt af iartiaiment, be is to take Moticg at 
his [Seril, 2d, Che Quefiton concerning the Reading of the 
Atticies, beto it thould telate, was not to the Purple, fo2 
the Deteudant, by the aking of the tecond Genefice, hav 
ablfolutely {oft the firt, fo that the Patron might peefent if 
he pleated: And be (aid, the Difference is betwict not fub- 
fcribing the Articles, and not reading of them, fo2 if he Han 
not fubleribed, then be bad never been iegally intituted and 
{nDuited. and fo had never bad the fecand Wenefice, and then 
that would not bave avaived the fict, but bere be was ie- 
galiy in Daefion, thauah bp bis Megtet tn not reading 
the Articies be bath leit it again, and fois oufted of both, 
for be Hach tot the firft bp taking the fecond, and hath fo2- 
feited the fecond by wat reading the Articles: And he fain 
that in Cale of not reading the Articles, Lapfle thowld pave 
incurred again the Jatron, without MMotice, had not the 
Statute mave feecial 20vilian for Motice , and be feemen 
to {ncline, that not reading the Artities theuld not make the 
“Benefice vatw ab inicio; but the Statute is, that Aoniffians, 
Gnttitutions and Indudians made contrary te the Ac thatl be 
poids, now be that ath not fubicribe ts not inftittited, &c. 
accarbing to the Ait, and fo it {S wot ab inito. Jud’ pro quer’, 
per Cur’. 


Lacy ver {us Harris: in Gap 


N Accedas ad Curiam {yas Delidered by the Sheriff's Bat- 
A {{f3, and Ford, the Steward of Chafford Mnnded-Court 
{ii Effex, vefufet ta allow of tr, becaufe the Sheriff din not 
cove in propria perfona, as It feems he fhauld, by 3 Cro. ro. 
Nat. Brev. 18. Wut the Wwothenataryp informed the Court, that 
the conftant atice is fo. the Sheriff to fend it by his Bai- 
iif, And they took a iierence between a Redifielfin ana 
Aartition, kc. where the Sheriff ts Judge, and this and other 
Cales where his Office is but wminifferial, And JuDye Wylde 
faid, there map be great Inconveniences tf the Sherif— mute 
no in jPerfon; as if be thould have feveral Writs of Acce- 
das ad Cur’ Ditetted foz feveral Courts at great Diftance, 
kept the fame Day, it would be impoflible for him to erecute 
them: And whereas it was objected, that the Cows of the 
TUtit ate Quod accedat in propria perfona, &c. it was an- 
fered, that in many Cafes the Crecution of Writs garp 
from the verbal Direkfon of them; as ta chute Eee 
4 Wen, 
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Men, the Writ ig Duo Milites, &c. and pet good Efquires Da 
Dery well ferve the Cur; and fo the Crit of Right is 
24 Milites, and pet ather Jperfons will ferve; and fo in this 
(vit it ig Afumptis tecum 4 militibus, mes ne befoigne eftre Chi- 
valiers. Nat. Brev.18. Quid the Stetward was owered to take 
Care that the arty had Reftitution of bis Wanep taken 
upon the Erecution, oz otherivile they would grant an Qt- 
tachinent again hint fa, dilobeping the Tirit. And in my 
Lady Winter's Cale, in Trin. Cerm fal, a Partition was 
mane by the Cnder-Dheriff ; and becaule there could be na 
Dbjetion again the Equality of it, the Court would not 
award a new Cit. - 








Layworthy verfus Chichefter. In C. B. (66. 


HE Defendant was an Adminiftrato,, and the Jolatt- Proof. 

«tiff Claiming a Debt fram the Inteftate, the De- 
fendant (upon a ood Confideration) did peoamife, ff the 
Wiaintitt would make His Dedt appear, that he would pay 
Him, and avers that be DO take If appear. Che Oewen- 
Dant pleads Non affumpfic, and found fo2 the JOlaintil ; and 2 Roll. 594. 
move in Arrest of Judgment, that the Averment was in- Ls 6 
fufficient, becaufe he doth not fap how be made ft appear. ss Co. 59. 
‘Sut it was refolved to be gosd enough, becaufe he mutt 2 Brows. 57- 
make it appear in the fame Gition, o2 elle the Jurp coutat 22° 
not babe found fo. Him, and cited 2 Cro. 188. 10 Ed. 4. xr. 
And Herjeant Baldwin cited a Cale between Bratt verfus Pret. 
timan, {11 B.R. Trin. 17 Car. 2. tobere the JO.amife was ta 
make it appear by Dath, and be mabe Afidavic before a Ma- 
fier of Chancery, and it was relvived to be good enough . 
becaule there was a fet Fou limited, viz. by Dath, but 
POF generaliy thinl be fntended by a Jury, and making it 
appear, and pwving ate the Caite Ching. Jud pro quer’. Vide 
2 Brownl. 57. Bulft. 3d Part, 56. Hob. 93. Poftea Cafe 136. 


Lifter verfas King. In C.B. (67) 
HE plaintiff hings Crefpats. Che Defendant jutti. par, 
fies, becaufe that be, and thole whale €ftate he hath — 
im Black-Acre, @iine out of Wind habuerunt viam pedeftrem 
_ & quoddam Chiminum ad fugand’ & refugand’, and doth not fap 
Averia. Che Plaintiff Denturs. Herj, Wilmot pro def’: Chat 
a War hall be gaod to a common Intent, and fa Averia fhall 
; P 


be 


$4 


(68) 


Anglice. 


2 Roll. 247. 


"(69:9 


Executcr. 
Notice. 


Poft Cafe 131. 
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be fupniien bp Fatenuent: anti cited a 6. 5: Bro. Count, 
40. 11 H.6.5. 28H.6. 13. Vaughan, Coiet Juice: IE there 
couia be na preferis ation but fo2 aH fies of Cattle, perbars 
then it mindt be fupplicd bp Jntendment that averia thall be 
intended, but it (is poflible the PSzelcriptian might be fae 
foie particular Cattle, as Sheep o2 Swine: Weitnes, here 
ig no Contert, becaute here is na Swbltantive ,; and it is fo 
uncettain that 10 Sffue can be taken, and fo it Cannat potiblp 
be belpen. Per Cur’ Judgment pro Quer’. ; 


Huband verfus Cooke. 


Rover pro centum ponderatis nei, Anglice IBuafs, and na 

Anglice f@2 Ponderatis ; and 3 Jungment atrefied, (02 the 
Jury cannot tell iebat Damar res ta glve fo2 Ponderauee ana 
a Cale was cited fit the King’s Bench, where tf was pro 
duobus oneril lang, Anglice Dagie-Laads ‘af Cigal, and good, 
becaule of the Anglice: QubB it teas fald that Bnei Dere was 
au ADjoetive 5 but Vaughan fain there might be hoc Aneum, 
fEnei et the Neuter Gender ; ana Judgment per Cur’ was 
atreften, 


Nightingale verfus Lee. Trin. 24 Car. 2. 
Rot. 632. In G, B. 


CTION of Debt ts hourht again an Erecute,, who 
pleats, that be bad fir motice of the Atian upen. the 
27th Dap of March, &c. and nat beta, & quod ante eundem 
27 diem Martii idem (cil. defend’) plene adminiftratit omnia bona 
& catalla que fuerunt teftatoris tempore mortis fuez, que ad manus 
fuas deveneruntadminiftrand’ , and the PLairtiff Dem: vs, becaute 


- Ge Bath not fav that be was conmmonant in another County. foe 


if be be commmant in the fame County where the Driginal 
was fucd out, be is tat take otice at his Peril, and the 
ee Counfel cited 2 H. 4. 21. ant Bro. Affets, 4. tuhere 
the Detendant pleads thee he fas cenmoarant in another 
County, ana chen tects forth that be han not Motice ante 
talem(diem, &c. GHB Melior an} Overton’s Cale in this Court, 
Pafch. 19 Car. 2. Rot. 491. Was Cited, where the Defendant 
pleads as be doth bere, and if was over-ruled fo2 the jlain- 
tift in the Lerp Point: Wut it was faid on the other Side, 
that it was unveafonable to make the Crecutsr take Motice 
at His Peril of an Deiginal, though ft ifue inta the fame 
4 County 
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County where pe is refident, unlefs be were fummoned bp 
the Sheriff, as be ought to be by the Writ, 02 fome map o2 
“other pad Moatice, And Vaughan, Chief Fultice, fain, We 
had conferred with Jute Hale, and he fait, Chat in the 
King’s Bench thep altoaps ufed to have an evpoefs Motice, 02 
otheriuife the (arty not ta be charged fer any Ching aami- 

viired after the Precipe: And the Counfel tor che Defenvant 
fafa the Law ban been fauneripy fo taken, and cited Scarle’s 
@aie, Moor 37, 678. Bro. Notice 16. 2 Ander. 159, 160. Fitz- 
Executor. 39.. Plewn279. Wylde: De Map refute the cErecti- 
tarhip if he will; and if he take it, it wintt Re cum onere; 
& adjournatur; & Bus Vaughan dit q’ il ad confer ove les Juftices 
de B. R. & q touts agree q’ expreffe notice eft requifite coment 
q’ le party foit commorant en mefne le comnty, & il dit al Serjeants 
prendre notice de ceo. 





1 


Hartwell verfes Cole. eae 


inti pat there being 2 Connnunica- For Words. 
A. tin ah ie COIN, st ie fe. ak be paving therest 

, ubercin the laine was (mem, that the 
ane ie thele Cues of Bim, in fwearing what 

. ee } hath {worn in that Bufinefs, he did {wear a falfe ac 
Octh. 3¢ was objected that the Bites hath teveval Courts, Dyer gon 
as the Court of Aublence, &c. tehich bane not Coynisance 
of (iis , and chen i€ be accules him of fiwearing falaip 
wpere be coula not (wear funiciaily, the Css will wat 
be attisnable, Wut tt wag anfmered, that the Withap ath na 
Waurt of Audience, but rhe Srcb- bimep ety. 

2. Ft was objeited, the wing af Calis is not before the 
Withay, but befere the Chancei{or. Fe was a sfwwered, that the 
Stile of the Court is inthe Withaps ame. And Archer, 
Sutkice, (aid, Chat the Withev af Lincoln Doth at this Dap 
oftentinies fit in Court with bis Chencelle,. Waller moved 
i Grvett of Jutgment, and cited Yelv. 72. 2 Co. 190, 436, 
Hutton 44. Win. 2. 3. 3.Cro. 374, 375. WStit, per Curiam, the 
WUaws are ationable, as the Plaintit hath Declared Cetting 
out the Cammunication, Per Wylde and Vaughan: @a fap 
a an is feriiwom itt the Kine’s Bench, 6} Common Pleas, 
there heitg na Colloquium of any Caufe there Bepending, the 
oan are net actionable, fo ft map be it conunon Dit. 
courfe. 


in 


Yelv. 27. 


. Emall- 
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(71.) 


Falfe Judg- 
ment. 








Smallwood verfus Martin. In C. B. 


CUirit of falle Judgment was baught to hacate a Tude- 

ment gthen in the County Court: Che Aktion was 
bought for 31. and Wart of the WelowW was, that quia que- 
rens non replicavit ideo defendens dimiffa eft. Gerjeant Turner 
moved to fet alite the Judgment, 1. Wecaule it hela Plea 
of abobe gos. 2. Wectaule here it Doth not appear that anv 
Dav twas given to the Wlatntif— to reply. 3. Wecaule be 


faith defendens dimiffa eft, and Doth not fap eat fine die; 


(72.) 


Foreign At- 
tachment, 


Rolls 552. 


(73-) 


Formedon. 
Warranty. 
Ante Cafe 37. 


wich Wylde {aid was a fatal Exception, and foe thele Caules 
the Fudgment was vacated, 


/ 


T was fad for Law, that Woney Bue by Award map be 
attached ; but if it be upon a Judgment given in the 
Courts at Weftminfter; 02 ff an Aition be commenced fo2 a 
Debt by the Creditor {nm the King’s Bench 92 Common Pleas» 
it ig not liable to a Foeinn Attachment within the Cuffant . 
of the Citp of London. Vide ante Cafe 4. 


Memorandum, Zhat upon Saturday, November the 16th, the 
King fent for the Seal from the Lord Keeper, Ser Orlando Bridgman, 


and beftowed it upow the Earl of Shaftsbury, whom be made Lord 
Chancellor. 


Bouls verfus Horton. 


HIS €erm the Court was to give their Opinfons in 

this Cafe, and it was argued bp all the four Judges: 

Qn Wylde and Atkins argued for the Cenant; and thep 
made tuo Points in the Cate. 

1. Lands being given to A. and the Deirs of bis Body, 

the Remainder ta the Donon. and his Heirs, the Dann 


Dies, and A. alfens with CHarranty and Dies, and the Car: 


ranty Delcends upon the eit of the Done; Cihether o2 na 
he be barred by this collateral Tiarrantyp ? 

2.4 Feoffment is made with Warranty ta the Ute of 
the Feoffor for Life, the Remainder to the Ute of J. S. fag 
Life, the Remainder to the le of the vight Heirs of the 
Feoffer ; Cbether J.S. hall take Auvantage of this Mar: 
ranty (0 ag to rebut? 


4 Fa 





De Term. S. Mich. 1672. | 57? 





Fo the firft ]Peint Atkins Held that the Beverfioner 
fhall be barred by this collateral larranty ; and he argued 
bv thele Steps, 1. what a Warranty is, Jones 210. 

1. A MHarvanty is a Covenant Real annered ta the Land 
of an eftate of Freehold and Inheritance , foo tf it be an- 
nered to a Chattel, it is a Perfonal Covenant, whereupat Ho. 4. 
Damanes map be recevered, 

2. Che Fruits of a acranty ave either to rebut, o2 elfe 
to recover in Recompence ; and this Recovery map be tivo 
aps, either by way af Goucher, oz elfe by a Warrantia 
Charte. 

Qt the Cominon Law all Warranties, either lineal oz 
collateral, DID DIN (without Aflets) the Heie that thep 
Defcended upon, untets it began by Difleifin, Lit. fe. 697. 
Cie firtt Law whereby they were refirained, was the Sta-. 
tlite of Glouc. and this barren only Cenant bp the Courtely, 
but all others flood as they did at the Comman Law, 
1 Inft. 365. fect. 725. and fol. 293. 

Chen caine the Statute de Donis, which creates an Ettate- 
Cail, and veftrains the Alienation of it, 02 otherwife a Tar- 
ranty would Habe had the fame Cflet upon this €ftate as 
ft bad upon ail others at the Common Law. Marranties 
are- not mentioned at all in this Statute; and it is anip 
by the Conftrution of the Judges that a lineal Tarrantp 
fhall not bar without Aflets, becaule the Meir is within the 
Taws of the Statute, viz. Mle cui tenementum fic datum de- 
{cendere debeat. 

Chis Carntrution hath been received fo. Law ever finc 
the Statute ; and it is the Dpinion of Sit Ed. Coke, -1 Inft. 
374. b. 2 Inft. 335. b. Fitz. Garrant. 16. Che Realons that he - 
wade were thele : 

1. Ehe Delian of the Statute de Donis minht at that 
Time fuit with the State of the Hingdam, viz. to fupport 
the great Families thereof, wha, accordtny to the Pfalmift, 
thought thei Haules fhauld abide fo2 ever: And itt Plow. 304. 
it is called the Amoatizing of Lands. 

2. Since the making of it, the Incanveniences being feen, 
Many Ads have been made to leflen the Privileges it gives, 
as Stat. 4H. 7. 24. and 32 H.8. 36. it is liable to be bacred 
by a Fine, by 26 H.8.17. ft is made forleitable for Crea. Ho 257 
for; Dp 33 H: 8. 39. it is ffable to the Bing’s Debt. 

— «3. THWen any Doubt Doth avife upon a Statute, it is bet 
fill to favour the Common Law, and at the Common Law 
all Eftates tere bound by TGarranty. 


Q 4 The 


- 
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4. The Tenant in Tati might habe bound the Reverfioner 
by a conmmon Recovery, and fo itis no greater Pouwejudice 
to Him to be bound by collateral Warranty. 

5. Gis ta favour a JPurchaler and a Tointure, and fo 
ought ta habe ail the Favour the Law will allow it, and fo 
concluded for the firft Point, that Judgment ought ta be giz 
ben for the Cenant. 

Ad fecundam Queft’ he belt, that the Tenant in this Cate 
Mall take Advantage of this Matranty bp lap of Rebut- 
tet, becaute, 

1. Tf is a Covenant teal annered to the Land itfelf, fo 
that {f the arty Had not come in in P2ivity of ftate, pet 
He may rebut. 5 Co.18. 29 Ed. 3. 8. 

2. Che Mature of a Mlarranty fs not to give a Right, but 
to binta Bight, Bro. Gar. 31. 35 AMfi. pl. 9. 1 Inft. fect. 713. 
3 H. 6.11. 

3. A Stranver that is in Poflefion thall take Aavantage 
by way of Rebutter of a Warranty made, 3 Co. 62. 1 Inft. 
a85.a. Dut be Hall not bouch, Hob. 27. 

it, Sit is objeted, that the Martanty never vetted in the 
Feoftees . but eodem inttante that the Citate was tn them bp 
the Feoffinent it was out by the Statute. 

Anf Jt dD set, though the Statute Devetted it immes 
diately: Fo thounh (per Wylde) there is no Paoxty of Cime 
fm an Gnftant, pet there (3 a WDrtarxtv of Drawer and Pature. 

2d Obj. W. the Anceffo that made the CHatranty mag 
vicbet bound, and conlegientiv bis beit hall not be bound. 

Ant. At the firft Creation of the e€ftate, tubile ft was in 
the Feoffees, he and his Heirs were hound, although during 
his €tlate the Warranty ts fulpendeD, Liver. fect. 744. Bro. 
Gar. 91. 1 Cro. 368. 

Wylde helt the fame fit both points: Ano be fab, the whole 
Muettion arifes upon the Statute De donis; fo2 before that 
Statute all Efates, Reverlrans, &c. were barred by WMiar- 
ranty. 

FE the Statute be taken according ta the Letter, it Hhoula 
not bar, but it Hall not in this Point, as itis net fn o- 
thers conitrucd accowing to the Letter; faz it fays, ipfe finis 
fic nullus, and pet a Fine was always a Dilcontinuance; & 
non habent poteftarem alienandi, and vet the Cenant in Cail 
had always [ower to bar his Iiue, wt he left Ailets , for the 
Intent was, that he Mould not prejudice his Tue “bp Qlie- 
nation, 

Gnd the Realon toby a collateral THarranty Darred with. 
out Ailets wes, upon a Peluinption that the Qneetto2 woula 

I not 
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hot meiudice his Deir, and tt is a Prelumption that the 


Law will adniit no [relumption againt, as it till not in 
other Cafes, viz. where the Dusband is infra quacuor Maria; anv 
vide Dod. and Stud. 123. 3 Ed. 3. 22, 23. 10 Ed. 3. 14. 1 Cro. 
156, Qn he fatd, that it was this Cerm adjudged in the 
Cale of Bly Peter Vanlore, in the Ling’s Wench, per Haie C, J, 
exteris affentientibus, (& fic ego de aliis audiv:.) 

Ad fecundam Queft? He fait much that Ackins had fata 
before; only be fata, the party in this Wale Doth not come 
{tt merely in the Poft, but by the Limitation of the arty; 


fo2 if a Feoffment be made to the Cle of one in Call, if Ce: 3 oS 


nant In Cail hing bis Fowneden he Mall fap Dedin Gnd 
Judge Wylde nit chele Cates in Favour of Rebutter, 35 at 
pl. 9. 45 Ed. 3. 4.°38 Bd. 3. 22,26. 46 Ed. 3.4. 28 Aff. pl.18. 
Roll. 776. 

Vaughan an Archer araued in both Wotits for the De- 
Mandan. 

Ad primam Quai’: Chey held, that the Carraity of Ce: 
nant in Cail fhould not bar the Dono, 22 his Heirs, they 
agreed, that all (arvanties barred at the Cotminen ‘Lat, 
eccept (uch as commenced by Difleifiin, but that fince the 
@Ptattite De donis ft hath been always contrien, that a ifneal 
Marranty Hail uot bind without Afiets. Lic. feet. 712. AND the 
Realon why it binds with Ailets might be fram a Retrofpett 
that the Crpafiters of the Law made to the Statute of Glouc’, 
wubich veffrains Cenant by the Curtefy unlels he leaves aE. 
fets, aad fo bp Conftrution this wes transferred in Equity 
bp tye Statute De donis. 

Qnd Vaughan lain pawn thefle Jpreniffes + 

1. At the Causa Law, the Dillindion of Lineal ant Colla. 


terval TGarranty was utterly unknotwe, and never heard of till 


fome canfiderabie Cime after the Stattite De donis: and there 
was id mor Diftinkion between them thai there fs waw be- 
tween @ Daternal and a BWaternat, Fraternal, &c. arranty. 
2. Che Statute refirants nat the Cenant in Call from par- 
tiie the Remainder in Cail, if bis Marranty delcender upon 
Him, and the Reafon is not decauie it is a collateral War: 
rauty, but hecaute that the Remainder is none of the War. 
tics taken Motice of ta be prejudiced, neither indeed could it, 
for then there was no Eitate-tatf, neither could there be any 
RWemainder upon a Fee conditional, hut the [Sarties provider 
for by the Statute are the Afues in Cali and the Danny. 
3. It Doth not movide againk Adiichiels that were nat at 
the making af the Statute, and then there was na fuch 
Rewiainder 
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Remainder, and the Statute forms a Crit of Fownedon 
in Weverter, but nothing of a Fowncdan in Remainder, 

4. Che Statute dath not intend to pyeferve Cftates-tail 
abfolutely front Alicnations, but fram the Alienation of the 
Donee; forthe Warranty of any other that delcends upon: 
the Wue in Cail hati bar hin without Aflets; and fo the 
Warranty of the Donee himtel€ Mali bar the Remainder, 
but not the Reverfianer, becaule in this latt Cale be ts vee 
fitained by Statute, in the other not, 

5. TUbafocver faith, that the Statute Doth provide fo2 the 
Tue in Cail, mutt likewite confets that it provides fo2 the 
Dong? and his Deirs, for in the fame Wanner that it pea- 
vides fo2 one, it peobides for the other. 

Confequences deducible fram thele Ieemiffes: 

1. Che Cenant in Cail is ablolutelp reftrained fram doing 
ap AE whereby the Land map not Deitend, and conlequentip 
from aliening with Ccarranty. 

2. be is in the fame Wanner teftrained from Doitiy anp 
Qt whereby the Lands may wot revert ta the Donor; fo ft 
will be abiurd ta affirm the ane and Deny the other, becaule 
there is the fame [S20bifion for both, if the Tilaws bad been, 
That they fhould not alien with Warranty, quo minus, &c. ff 
had been clear, 

3. Althauyh the Cow Warranty fs not in the Statute, pet 
it i$ neceffarilpy triplied, fo otherwife the Charranty of Ce- 
nant in Cail would Bar the Wue withaut Affets. and it it 
be implied fn one Cale, there is the fame Reafon to imply 
it in the other. for the Diftinition of Lineal and Collateral 
isa Ching fubleauent to the Statute, and therefoe could 
not be intended by the Statute: Suppofe the Statute Had 
feparately paved for the Oona and his Wlue, would anp 
Baap Have queftionedD Lut then they had been within the 
jrovifion of the Statute? Cby then sit is not poflidle to 
imagine, that the Coupling the ue of the Donee in the 
ne SHecuvity auld nullity ic as ta the Dano and his 
Deits, . 

Obj. At was a commen Wilchief for the TUarranty of the 
Donee to Defcend upon his Wue, but it was race fo? it ta 
fall upon the Dono, and the Statute tail be intended to 
pwvite againt connnon €vils antp, 

Anf. AE it bad not been within the expels Tows of the 
Statute, that might have been a Reaflon whp it Hhould not 
Pave been inctuded by Conftrution, but that is no Reafon, 
lwohen it is expeeled, why it Hhauld be excluded, Chat which 

I might 
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might introduce this Error might be the wWilunderanding 
of the Cert of Littleton, fect. 712. where Ye fays, that a colla- 
teral MHarranty Mall be a War to him that Demandeth Fee- 
fimnple 02 Fee-tail, except in Cafes that are veftrained by the 
Statutes, where, if they had obferved, that it is fain Sta- 
tutes inthe plural umber, they could not fo eafily have 
erred. for there were then no Statutes that reftrained Clat- 
tanties but the Statute of Glouc’ and this Statute of Donis; 
and this muft therefore reftrain fome collateral Tarranty, 
and it teftrains no other but this only. 

2d Obj. Fitz. Gar. pl. 16. Jt is faid there, that ¢ twas 
Herle’S Dpinian, that the Dono Cftranger fhauld not be 
hatred, but be that ts of the Wlood Mould. 

_Anf. That is to fay nothing, for he that is not of the 
‘Blood can never be barred, if there were no Statute, for 
the Warranty can never defcend upon him, and fome Dong? 
is cettainlp remedied, that before might Have heen prejudiced, 
aud that mutt be be that Mas of the Wisod; and one of the 
Patties crpreily provided fo2 is the Done2in Frank-marriage, 
and he mutt neceffarily be of Wiloon to one of the Donees, 
Cales objeited, Ficz. Gar. pl 44, 61. 4 Ed. 3. 53. 

3d Obj. ig fram the Cale in Moor 96. pl. 229. Evans hig 
Cale in the very Point, 2 Inft. 335. 

Anf. Chat Cale fs not repoten by Sit Fra. Moor, but to 
@it Fra. Moor. 

2. It is no Judicfal Opinion, 

Qn as for the Cale of Salvin and Clerke, in the 1 Croke, 
that Cafe is refalved upon the Point of Mon-claim, and not 
upon the JSaint of collateral Carranty, fo2 it tas out of 
the Cate. 

Ad fecundam Queft’: De held, that the Cenant could not 
tebut oniy by Reafon of Her Pofielian; and as fo2 the Opi- 
niait ttt Lincoln College’ Cafe, and x Inft. 383. he (aid, if it be 
meant only that the Cenant may rebut, iet the Quantity 
of bis Cftate be what it will, be Doth agree to it, but the 
Cenant fhall never rebut, untels he can convey the (ar- 
rautp to himfelt, Fitz. Gar. 48. 22 AM pl. 88. Che Cenant 
that vebutteth fetteth forth how the Warranty extends to 
Him, but be need not thew what e€ftate be hath, 6 Ed. 3.6. 
to Ed. 3. 42. 15 Ed. 3.18. Che Foun of Joleading a Rebut- 
tet concludes, that if he were impleaded by a Stranger, he 
ought to warrant it to him, and whereas Bir Ed. Coke 
faps, that if a Tatvantp be made to a Wan and his Heirs, 
Hat the Aiignee Mall rebut, and cites 38 Ed.3. 21. Che Cale 
Wwattants no lich Ching; fo2 it is, if Land be warranted to 

R . a Man 
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Latch 67. 


€74.) 


Predict’. 


C75.) 


Award. 
Infanc. 
Pott Cafe 160. 
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a Man, wis Deits and Affighs: the Alignee of the etr, 


o2 the Aflinnee of the Afignee hall rebut, 7 Ed. 3.34. 47 
Ed. 3. 44. 4§ Ed. 3.18. Jn all thefe Cafes the arty that 
rebuts fhews how the Warranty ertends to him: BWelives, 
the Gartanty here is clearly gone, fo2 when the Warrants 
tikes back an €ftate for Life, the Remativer to bis right 
Meirs, the Matranty remains in no Perfon at all; belides, 
fhe catinot Derive this Warranty to hevielf, for, if the Doth anp 
Cay, it mutt he as AMignee , and that the cantiot do, becaute 
it is mate only to the Feoffees ann their Deivs, and he faiv, 
the MHatraity path vert in the Feotiees, contrary to the Dpi- 
tion Of Jones AND Croke (i Spert and Pence’s Cafe, 1 Croke,) 
but when the Eftate fs erectited in the Feofiee and his Heirs, 
bY the Statute, the Tarranty ig gone. And fo he and Ar- 
cher gabe theft Dpinians for the Oemandant, — 

Qnd thep held, that the Warranty of the Donee would 
bat the Remainder, but not the WMeverfioner , becaufle one 
18 provided fo2 by the Statute, and the other not: And thep 
likewile belt, that the atranty of any other erfon, be- 
fides the Donee, delcending upon the Reveriioner, would 
bar dim, becaule be is onip fecured by the Statute againtt 
the Datee, 


Challis verfis Hill. In CB, 


Relpals for Breaking bis Houle, Che Defendant fi: 

ftifies, that be was a Balliff, &e and that he bay a 
CHarrant from the Sherif upon a CMitit de excommunicato 
capiendo; and that he did enter bis Maule, & virtute captionis 
& arreftationis predict” ipfum fub cuftodia habuit, & quod feip- 
fum refcuffit, &c. and Doth not fay, that He ofa take o2 arreft 
Hitt; and fo predic? makes it naught. 


Gill verfus Ruflells, Father and Son: 


D BT upot a Bond to perfoun an Award. 

Che San pleads Deins Age. Che Father pleads, 
Nuilum fecerunt arbitrium. 

Che JHaintiff replies, that there twas an Awary, that 
Roffel the Father and the Son, oz one of them, thauin pap 
unto Gill gl. and that thep thauld both give him a general 


Releate; and that atterwards Gill thould releate ta the De- 
fendants, . 


I Ruffell 
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Ruffell the sFather, replies, Chat his Son tuas within Age 
tuben the Releafe, &c. Mas to be made; and the Plainti=t 
Demurs: : 

Ellis pro Quer’: Qumittiig that it ts vaidable by the Fu- 
fant, it fhali bind the other, 22 Ed. 4. 25. Rolls 2qq4. pl. r9- 
JE an Award be, that the Oblign. and a Stranger hall pay 
101. though ft be bold as toa the Stranger, pet the Obiligo? 
hall pay the Wonep. ro Co. 131. A Submiffion by an Ine 
fant, with a Jpenal ond, the Bond ts wotP, Latch 207. 
ES Ete ez.) VOp Ek. 6.5 I 

Baldwin pro Def’: Gnd he faid the Award fs void, for that 
{¢ is but of one Side, for all that is to be Date by the 
Wlaintiff fs to releate, and that is not till after a Releale 
made to him by the Defendants, and one of the Defendants 
heii within Age, that cannot be tone, and fo in Cffeét the 
Plaintiff {s to De nothing, Vaughan: Che Submifian, Bond 
and Award may be all voidable as to the Infant , and pet 
the other JOarties may be bound; ag if an J nfant and ano- 
ther feal a ond of rool. the Infant May avoid it, but the 
other mutt pay the Woney , and the Difference is, ‘f the Az 
to be Dove by the other Party be diftint, and may be done 
without the Jnfant, there he hall be bound: but if che Gé 
be ta be Done jointiy between them, it is otherinite, and the 
Releale of the Jufant being that which he may at his jPlea- 
{ure avoid, it (eems to be all one as if be were out of the 
Gale, Sed Curia advifare vult. 


Collsherd verfus Jackfon. 


(76.) 
HE plaintiff Declares of imprfoning Him, and Veta pare tmpri- 
ing bin till De paid 421. fonment. 


Che Deienvant juttifies, fo2 that the City of Carlifle ig an 
antient City, and that there is a Court Held befaie the 
Wayor, &c. and that there is a Cuffom, that if anp Jer: 
fon be fued in an Aion of Covenant, and any other pPerfon 
be Bail, that if the Principal Do not pay the Oamanes that 
are tecovered again him, &c. that the Bailiffs have ufen 
to take the Wodies of fuch Wail, &c. and fhews that an 
Gtion of Covenant was bheouniht again J. S. and that a 
Recovery of 391 in Damages was had again him, anv 
that the Plaintiff was Bail; and thereupon a Capias twas 
fucd out againt the Piicipal, and returned Non eft inventus; 
and thereupon a Capias was fued out againtt the Bail, bp 
Gittue whereot he arretted him, Che plaintiff vemurs. 

Nudigate 


a om 
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Nudigate pro Quer objeted, Jt is faid the Cuftem is, 
if the }xincipal Do not pay the Wanevy, they may take the 
Bail, and Does not mention any Sci. fa. to be fued out a- 
mainte him. Je was anlwered per Wylde, Chat a Cuftert to 
take the Bail without a Sci. fa. hath been adjudged good, 
but not without @ Non eft inventus returned again the jpn: 
cipal, Vaughan: Jf an Aé of Parliament were made, that, 
i€ the Jorncipal Da not nap the Woney, the Wail thauld be 
taken without any Capias ued fox) again the Principal, 
ne Wan would doubt hut it were good: Cverp Cuftom fup- 
poles a Law, and if it be not ttrational, and entertains no 
Contradictions, it is mao, 

2. Jt was objetted, that he Doth not fap when the Court 
ig to be Held; and the Capias ought to be rettitned at a Dap 


~ certaitt, 2 Cro. 314. Roll. 2 Part, 560. Turner Serjeant : Cho’ 


(77) 


Stat. 21 Jac. 
ca - 4. 
Informations. 


it be not {aid when it ts to be kept, by naming the Dap, 
pet it is {aid to be fecundum confuetudinem. 

Che lat Dbjetion was made by Wylde, viz. Che PPlainti—— 
Declares faz detaining bim till he paid 421. and be juttifies 
by Girtue of a Retevery of. 391. and fapys nothing for the 
Refidue ; and this was looked upon as a Fault incurable, 


Sed adjournatur. 


—— verfus Carter. In C. B. 


ne was haounht upan the Statute of 5 Eliz. fy2 ev- 
ercifiny the Crade of a Gocer, not being an Ap- 
peentice, &c. After a erdit for the WDlaintiff, it was maven 
it Aereft of FuBginent, that this Ation ought net bp Stat. | 
2r Jac. anti 31 Eliz cap. 5. to babe been bought out of the 

pooper County: AnD Scrogs pro Quer faid, that {uch Atiang, 
as can be commenced bef Juttices of Nifi prius, of the 
peace, &c. unde te be baoughe there, and not elfetwhere ; 
but be faid an Gitign of Debt cannot be coammencen 
before them, and therefore it might be bought in any of 
the Courts at Weftminfter: Qnd as fo2 the Statute of 


31 Eliz. (which enats that all Aitions upan 5 Eliz. concerning 


Crabes, &c. fhall be profecuted at the Aflises oe Seflions 
of the County) he faid there had been feveral Refolutions 
{ubfegueit to that Statute, where it was telolved, that an 
Qéion o2 Infornation in anp of thele Courts were good: 
Qnd be cited 2 Cro. 179, 538. 6 Co. fol. 19. and he cited a 
Gale of Barnes }, Hughes i B. R. Hill. 21 Car. 2, Rot. 770. 
a it tas erpefsiy, in an Aition of Debt upon this Sta. 

I tute, 
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tute of 5 Eliz. refolved, that tt tas well boughe in that 
Court, hecaule an Aktion of Oeht would not ife in any of 
thafe inferio. Courts of Seliions, &c. ann the Difference 
tnas taken between an Jnfowation and an Ation ef Debt; 
fo2 any Suit that may be hoought there cannot be heoughe 
here; as an Information, &c. And Serj. Baldwin, twha was 
of Countel fo2 the Defendant, canteen that Cafe, and fad 
he was of Counfel init; But be fatd, whilft Windham fived, 
and fat in that Court, he was of a Contrary Judgment, 
and the Judgment was given foon after his Death ; and he 
cited a Cale, Hill. 23 Car. 1. betiveen Taylor and Ah: Qnd 
992, Juitice Wylde faid he was of Counfel i it, where it was 
ermetsly adjudged to the contraty ; and Wylde fad, tf this 
would ferve the Curn, the Statute would he evaded, which 
thas intended for the Quiet of the commen jPcople, for it will 
be no more but to bing an Ation of Debt, inffead of an In- 
fonation, and you may fetch the arty fram the mot re- 
mote Parts of the Mation, whereas the Statute intended 
thep thauld not be compelicd out of the County: But 
Vaughan faid, if the Party may not habe His Ation of Debt 
Here, the Statute will by Conftruction abfolutelp take away 
the Ation of Debt. Wylde: If an Infowation be exhibitea 
itt the paper County, and the Defendant bung a Certiorari, 
it map be pofecuted Here, notwithitanding the Statute fays 
no Suit hall be commenced o2 profecuted; but the Reafon 
of that is, hecaufe the Statute is made for the Eafe of the 
Defendant, and if he will oitpente with the jzivifege the 
Statute gikes him, He may weil Do it, Scroggs faid the 
Plaintiff may briny His Certiorari, if he pleafe,- fa in the 
Certiorari it Doth not appear who rings it. Wylde: JE it 
be hoouddt by the Jolaintift the Court will grant a@ Proceden- 


do. Curia advifare vult. 


Burrell verjus Strong. In C. B. (98.) 
N Confideration the Plaintit Had peomifed to matry the aumpst. 
Defendant quando effec requifita, and would meet Hint at Confideration 

the Moule of J. H. fuch a Dap, he would marcy ber; ann’ ™"” 

avers that fhe toas and adbuc libens exiftir, and went to the 

Houle of J. H. at the Day; and that the Defendant did then 

and Doth ftill refule toa marry ber. G Cerdit twas given fa2 

the Plaintiff, upon Mot guilty pleaded, and 50]. Damages, 

niobed fit Atrett of FudDgment, becaule this is na good Con: 

fideration ; fo2 the going ta the oufe of J. H. cannot be 

Ss 


the 
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(79.) 


Confideration, 


Lat. 151. 
x Roll. zz. 


the Conlideration interided, for then the Jury would be tia- 
bie to an Attaint for giving tuch Daniages , but the poin- 
cipal Ching was her awife to marty Him, and becauic 
that is an AE that cannot be Done but at the fame Cime 
the Defendant perfoans his Wart that he pramifed, Vaughan 
contented that it was na e900 Confideration, and be fad 
thefe Aitions tere never beard of till the late Cimes, when 
the Jurisdiition of the Spiritual Court was out of Daas , 

and thei they ertended the Jurisdition of the Comman Law 
to the Conutince of thafe Chings that did properly belong 
to that Court, viz. Chey did fue foz Legacies at the Common 
Law, and feveral other Chittys. Wylde: Che Office of tie 
Spiritual Court is aniy to confunimmate that Watriane that 
iS initiated by the Contra, and to force the Patties to 
it, but there are no Damanes recoverable : And it is as 
when a Ban covenants to canbep Land ta me, 3 can either 
fue Him in Chancery, ta farce him ta convey, o2 at the 
Continon Law, to recover Dariages fo2 his Mon-perfaymance, 
Archer: Jt tyas adjudged Here tn a Hercfordfhire Cale, that 
in Conkideration vou will forbear ta marcy for feven Pears, 

4 will marry yeu, that that was a Conkderation, becaufe 
perhaps fhe toi bev Weferment by ber Foybearante ; quod 
euria concefit. Jt twas faid, that it bath been oftentimes ad- 
judged ft the King’s Bench, that this Confideration is guan, 
ff ft were no moze that, If you will marry me I will marry you: 
Qnd they cited Style 295, 303, 304. Vaughan: Jf the Juag- 
nients bave run fo in the King’s Bench, fwe will not Differ 
from thent; fo2 if tue gike Judgments here ta the contrary, 
thep wil veverfe them there, Curia advifare vule. 


Anonymus. In CG. B. 


jromifes, that in Canfideration B. would forbear ta 

o fue C. that be wouid pay him, ABaved in Acre of 

Judgment, that here is no good Confideration, becaute he 

Doth not fay bow long be thould forbear him, Wydle: Ft 

Hath been often adjuoged, that where it is to forbear, and 

no Cime mentioned, it muft be intended During his Life. 
Judgment pro Quer’ per Curiam. Hug. Abr. 58. Sty. 420. 


The 
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Te Lady Spukelys:Gafef In C. B. 


— 


(80.} 


Q\HE geaught ber ition for thele Miaws fpoke of her, She For Words. 


._) was guilty of Sacrilege. Jt was moved tn Atreft of Jun: 
thent, that the (laws were not ationable. Fe was fain for 
the jPlaintiff, that the Ciods fhail be taken fecundum excel- 
lentiam, and fall inet be intended of withdawing of Cithes, 
&c. aS, Thou haft forged a Privy Seal, fhail be intended the 
King’s Pvp Seal, and no private JPerfows, Roll. 68. Wut 
the Cale chichp relied upon (by Ellis of Counfel with the 
jolaintiff) was 2, Sibthorp’s Wale, 1 Cro. 417. where the 
Cas ate, Dr. Sibthorp hath robbed the Church ; and ad- 
judged actionable: Wut per Curiam, this Cafe differs front 
that, fo2 robbing the Church mutt be intended a felonious 
taking of the Goods of the Church, and is an Englith Tow, 
aud in that Senfe commenty underiisasd: Wut SGaceflege 
is by the Wibiltans Defined to be anp illicita contrectatio rei 
Ecclefie, and is oftentimes extended to the Detainimy of 
Cithes, 02 the jpurchating of Withop’s Lands, &c. where 
any Lind of Jnjurp is Done to the Church. Per Curiam, the 
TUOWS ate not ationable. 


Lord Byron’s Cafe. In C. B. 


HE 700 Byron fued tor Cithes in the Sptritual 
Court ; and the JParifhioners pleaded that there 
Mas an Qt of Parliament that fettled thele Cithes upon 


(8r.) 


Prohibition, 
Poft Cafe 92. 


Sit William Juxon;, and the Spiritual Court refufing te - 


alia this [Piea, Baldwin moved for a Orovibition, and (aid, 
Where the arihianers DD plead to the Darlows Citle in the 
Hpiritual Court, and they vetufed to aliow of it, that it 
was ufual to grant a D2o0bibition, and cited a Cale where 
a Parfon fucd far Cithes, and the Warifhianers pleaded that 
He had not read the Articles within two Wanths, fecundum 
Stat. 13 Eliz. and the Spiritual Court refuling to allow 
of this Plea, this Court granted a JPeobibitian, Vaughan 
at fittt oppofed it, becaule be fait, if the Party fet forth his 
Tithes, it did not concert Gin wha had the Intervet in 
them, for he had no moe to Do, Atkins: Wut that Mall he 
DO, if be hath not fet them forth? And after Debate, the 
Court aBered a Oobhibitian Nit. 


Walker's 
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Walkers Cafe. 


| ALKER was fued in the Spiritual Court fo2 For 

nication ; and the Libel was Quod fepe & iteratis 
vicibus cum predi@’ Maria Crimen fornicationis commifit & carnali- 
ter cognovit, per quod ipfa devenit gravida & prolem edidit foemi- 
neam. Walker paped a JO2ohibition, and funnetten the Stat. 
of 8 Eliz. that tmpowers the Juftices of Peace concerning 
Battard Chilhen ; and fets forth that one J. S. was ade 
judged the reputed Father by the Juftices, &c. accowing to 
the Statute, and that now in the Spiritual Court thep 
would go ta fmpeach that Judgment, and cited 2 Cro. 535. 
625. but the Court were of Opinion, that as to their €r- 
amination of the Paternity a JP20hibition ould go; but as. 
to thole iterated Ais of Fowication that be was charged 


Withal, they might peoceed, for it was properly in their 
Conulance, . : 


DE 








Oo. 


Tn Communi Banco. 





The Lady Effex, Rich, werfus Key’s College in (83.) 
Cambridge. 


SHE PPlaintif bought a Quare Impedit amainft the Quare Impe- 
- Defendants, wha had prefented to che Church of oe. ri rone. 
——~, and imiffaking the Jaame of the Cownnra- 
tion prayed an Ainendment, becaufe the fir Woanths 
being elapien, they coulda not hot a lew Crit without the 
Lofs of this zeletitation, and cited 3 Cro. Rookesby’s Cate, 
fobere ad was omitted, and Hob. 118. twiere vaccaria was 
put fo2 vicaria, and bath fuffered to be amended: Wut per 
Cur. before the Statute of 14 Ed. 3. there coula be ma Ge 
mendinents ; and bath the Cates cited came within the Let 
tet of that Statute, which gives Liberty to amend upon the 
Miftake of a Letter 02 Spllable, and there is no Jeccvent 
Of ally other Amendment fince, but where it ( vitium clerici 
but Here it appears clearlp, that t¢ was the Fault of the 
jPatty, and nat of the Clerk. And per Vaughan, Jf tue itap 
ainend & Cow, we map amend twenty, and fo in fet 
Wake a new Driginal: And cited a Cale adjudged in this 
Court the lat Cerm, where Ecclefia was miftaken fe2 vicaria, 
and te Court would not fuffer it to be amended, 





T Pierfon 
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(84.) Pierfon verfus Atkinfon. In C. B. 


Prohibition. HE Plaintifl being JParfon of Staunton in Durham, anv 
ft having a Difventation fo2 toa Wenefices, agreed with 
the Defendant fo2 22 |. ta ferve the Cure of Staunton. Che 
Defendant made his Application ta the Withap to enlarge 
bis Stipend, the Withap owered that be thauld allow bim 
321. pr Ann, Che [Olaintifl paid dim dis 221. accowing ta 
Agreement ; and he libel{ed againi the Plaintiff for the Avdi- 
tion by the Bifhap in the Spivitual Court, and che Platntitt 
peaped a Pevibition, Che Defendants Countel tnfifted up- 
on it, that this being an Allowance by Ower of the Withap, 
was properly fable tw the Eccieliattical Court, and citen 
3 Cro. 645. Nat. Br. 51. 4 Inft. aor. but the Court granted a 
JOwobibition ; fo2 there being a Contract between the Parties, — 
the Bithey bad no Power to make any Ower, but if fo be 
that the Curate Dad ferved the Cure, and made uo Agree- 
ment, then the Withay might have allowed him what be 
thought reafonabie, tu the Mature of a Quantum meruit; and 
i JPodibition was granted, 


(85.) The King verfus Fofter. In Cancellaria. 


Scire oa to £7 ING Charles I. hy bis Letters Patent gvatited ta one 

ie He Perin the Oflice of Cnter-fearcher, &c. durante bene- 
placito noftro; and fince this Limy was refforwd, he fends 
his jQrivy Signet to the Low Creafurer to confirnr this 
Perin in Bis JPlate, Fofter ghtains a Jatent from this 
ing of this Place, without taking Motice of the tomer 
jatent to Perin, Che fale Quettion was, Cabether this te- 
cond Patent was Loft per Stat. 6 H. 8. cap. 15. 

Winnington pro Def? argued that it was not: be adinitteD 
that if this fecond JPatent had been granted in the Life of 
the fir King, without taking Motice of the firft Patent, it 
Had heen clearly Poin, but here be held, that the firtt a= 
tent was ablelutely Determined by the Death of the King: 
AnD here he diftinguifhed between the King’s jpolitick Capa- 
city and bis Matuval Cavacity: Che Winw’s Walitick Capa- 
city never Dies, and fo there can be no Interregnum, a8 
Dyer 165. but Dis Matural Capacity may die, and then thafe 
Things which depend upon it die alfa; as his Reafon, and 
Tull, i Jlealure, fez thele are the jeoceeds of His atucal 


Capacity 
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Capacity and JPerlon, and Die with it. All Judxes Com- 
mifiians Determine upon the Death of the Wing, 7 Co. ro. 
1 Ed. 5. 5. becaufe there is a perional Confidence that the 
Ling hath in them: Jt a Wat vive. Security ta keep the 
King’s JPeacte, if the Wing die he mu give a new Security. 
1H.7.1. Jt the ant were during the Bing’s Life, it 
would certainly Determine by his Oecath, and then a Grant 
During Hts Cit hall wot be of [stiwer Continuance, 12 Co- 
Ag: 1 Inft. 59. 5 Ed. 4. 8. 5 Ed. a: 2. 

North pro def’: Che Gant Doth mot Determine hy His dy. 2-0. 
Death, and Cited 12 Co. 49. if a Leale be made durante 10 Ed. 4. 18. 
beneplacito, it Doth not Determine by his Death; and took a 
Difference bettween Fudicial Offices anv Watters of Fnte: 
eit, 02 Winifterial Diices, as this ts. for in Audicial OF 
fices, if the @eant be never fo ablolute, it oetermines hy his 
Death; hut not fo in other Chinas; and this was for che 
King’s Ausatitage, that this thouta not oetermine, for the 
King bath bis Cletion here to turn Him out; and it is not 
convenient there fhould be a Cacancy in thele petty Dffices. 
and cited Moor 176. 2 Inft. 742, Dyer 94. Wut it was agreed 
on aif Hands, that the King’s PPuby Signet did Hut intimate 
the Ring's Wind, but could transfer no Iuteret. Wut the 
Low Chancelio: Windham and Rainsford inclined, that the 
Patent was Deterinined, and the Scr fa ta he quathed, with. 
out better Caule hewn, 


Pierfon verfus Hughes. In C. B. Intratur Mich. (86. 
24.Car. 2. Rot. 365. 


EBT upon an Dbligation. Che Condition was, FF Maintenance. 
the Defendant did pay all Wonies that the Ilatnri¢f Pot Carer 
Had erpended in a Suit betwee A. and B. wherein he was 
Attowuey, and all that be thould erpend in the Wofecution 
of the faid Suit, that then, &c. Coa this the Defendant ve- 
murs generailp, ‘ Seats 
Broome pro def’ fait, that the end twas yon, fo2 the 
Canvdition was again Law, beiig fo. Waintenance: And 
that this ig Watutenance appears bp x Inft. 368. b.-twhere 
one matntaineth the one Side, without having any Part of 
the Ching, it is Daintenante, and there is no Difference 
betwech paying AWaney towards it, and giving BWond ta 
pay it; and cite 42 Hd. 3. 6.b. Bro. Obligation, rr. a Cale in 


{Paint, 


Turner 


ae 
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Torner pro quer’ atgued, that the Band is wood, fo it fs 
latwful f02 an Attomey ta fay out Woneyp fo bis Water, and 








5 H.7.20.b. be ta pay bim again, 2 Inft. 564. and if fo, then be map 


(37.) 


Prohibition. 


take bis JP2einife, a2 bis Wand fo it; to which the Court 
affented, 2 Cro. 520, 521. Hob. 67,117. Cldete there is a cer- 
tain Sum proniiled, perhaps it may be unlawful, But ff it 
be for bis Due Fees it is otherwife, Style 184. Per Rolle: 
Chat which an Attoriepy Doth fo2 bis Client is Waintenance, 
but it i3 lawiul Baintenance. Wut bere it is objected, that 
the Obligos are Strangers to the Sult. Avi. AE the Party 
be a poo Wan, and the Attomey will not trutt him, certainip 
he map get bis Friends ta be tugaged with Hin for the Wo- 
ney be hall lap out; but botwebver (¢ cannot be Denied but 
Wart of the Conditian, viz. to pap that he bad alveany lain 
But, is Noud enough, and then part betty good, and Part 
hod, it hall net be Deid foe all, uniels ft were where a ond 
is inade boty by Statute, and that Difference is taken, 
Hob. 14. he Court bia incline to think that it was Dain- 
tenatce in the Strangers; fo. cife thev fata, the Statutes of 
Maintenance would be cafily eluded, and jPcaple might 
maintain verp fecurely, by giving Wend, which wauld be alte- 
nether as great an Cuil as laying out Money; anv thep the 
rather inclined ta it in this Cale, becaule here the Jpartp 
to the Suit was not bound with them, but they were thee 
SHtrangers. 

Mainard ut amicus Curie dixit, that it had been adjudged 
Maintenance, fo a Wan to (peak toa Counfel, o2 an At- 
taney to incourage the Suit wherein he bad na FJnterel: 
qna that the Watter wight maintain for the Servant, but 
not the Seevant fo2 the Wafker, Sed Curia advifare vult. 


Stone verfus Peacock. 


HE jolaintit furnetien, that Cime cut of ind he had 
Had all the Cares, &c. that he fotwed and cut green, 
tO give ta bis Derles, Cithe-free, And a Wobhibition was 
granted nif. 
4 


Hill 
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Hill & Uxor verfus Good. 


HE Plaintiff was tued in the Spiritual Court faz ma 
rying bis Hife’s Sifter. Jn Parfon’s Cale a Oovibt- , 
tion twas granted, but there it was a Degree moe remote, 
fo2 there the jarty married his Wifes Sifter’s Daughter. 
Atkins: Levit. xviii. v.18. Doth mot come to this, fo2 that {is 
meant, inthe Life of the CHife, thou fthale not take ber Sifter ; 
49 Wharton {tt His Polyglott fororem uxoris tue in pellicatum non 
affumes; but be faid, if the Came Ppopinguity of Degrees ts 
poabibited, this will be prohibited tog, Vide gradus enumerat’ 
in Stat. 25 H. 8. 22. and 
Gn one Harrifon’s Cafe they aranted a IProbibition, where 
the arty married His great Aunt, Pur Vaffent de touts les 
judges de Angleterre. 


(88.) 


i Prohibition. 
Poft Cafe 129. 


62,173,182. 





D abi els 
Term. S. Trin. 


167 3. 


In Communi Banco. 





(89.) Allen verfus Spendlove. 


Poft Cafe 104. A. and if be die without Heirs, B. his Bother hail 
habe it: Jt was (aid by the Court that this hail 
create an €ftate-tail in A. becaule ft appears in 

the Cdill that the Ceftator mutt intend an Cftate-tail, for that 
it is impoflibie for bim to die without Heirs whilft B. his Wro- 
ther was alive, and fo they (aid it had been often ruled; as 
in the Cafe af Herne and Allen, 1 Cro. and in the Cale of 
Hill and Power. 


Devito: A Wan hath Jue A. and B. and devifes Lands to 


(oe) Simon Mafon’s Cafe. 


Attorney. Octition Was exhibited again S. Mafon, and Articles ale 
leDHxeD AND proved, inter alia, that be had been an Am- 
bidexter, viz. aftet] be was retained bp one Side he was re- 
tained on the other Side, and fo2 this was committed to the 
Fleet, and turned out of the Roll, be was profecuten by 
Bit John Huic and others, 


aan I 


Anonymus 
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Anonymus. 91.) 


Gave a Hatrant af Attoweyp ta B. ta confels a Judg- Relevor- 

2 Went, A- Dies the 30 gf November, and after B. giiters 
up the Judmment in the fame Michaelmas Cerm. Nudigate 
moved to fet afine the Judgment, becaule it was entered ak 
ter the Party was Dead. Wut the Court wow not oa it, 
becaufe the Judgment Leiny evitreD in Michaelmas Cerm, ft 
relates to the 230 of October the fitff Dap of the erm, anv 
then the Party was alive, and nowy being ti another Cerm 
they coud not alter a Recow, becatle it was not now in 
- theit Weafts, but if 1 had been moveo in the fame Ceem, 

perhaps it might have been otbertuife, 


Lord Byron’s Cafe. (92.) 


IR William Juxon, in his Suggeftion, had pleadev Wart Aa of Parlia- 
of the Ait of Wacifament, but had left out the Recital af me Pes’. 

a PO2ovilo, whereupon be twas fain to mend his Sug: Piow. 6s. 

neftion, and recite the whole of the Ak that diD concern 

thefe JPartics ; fo2 when a pivate Atis pleaded, ft is neat 

good to {ip inter alia, inadtira’ eft, &c. but if it concerns 

feveral Difftint Matters, to recite all that concerns the ma- 

teria fubjecta, and ta avec that it ig all that concerng 

this Matter, and fo ft was dere Done. CMihereupon a Rute 

Was granted for a 2opibition, Wut Sir William Juxon Ha- 

bing fed in the Spiritual Court, aud Sentence againt him, 

aud that he thould pay Coffs, it was payed bp the Deten- 

Dants that the Prohibition might not crcuie him for the Cats. 

and fa2 that Nudigate cited 1 Cro. 46. ‘But Baldwin took this 

Difference; Cilbere the Spiritual Court hati Tucisdizian 

at the Cime of the Suit, and after this is taken awap by 

Qt of Parliament, there the JOrohibition thall uot ercute 

the Cofis, hut tf they had no Juvisdiiisn of the Caule it 

is otherivife, and fo it was Gere awarded fo2 the whole, 
But thele erfons that were {ued Sy Sir William Juxon, 

being Werfons that Had paid their Cithes to amp Low Byron, 

and is Citle in Queffion, bis Halitito, acquainted the 

FuDyes that he was in PPatilanent, and fo could net attend 

His Suit, and teferved hinlelt to their Oiferetion, wheeher 

they would grant the Pabibition o2 no. CEbhercupan thep 

ardeved that the Rule fhauld trand, Lut nea Iohibition be 

taken out. Sed advifare volunc. 


Privilege. 


Grove 
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(93.) 


Ejeétment. 
Ufes limited. 


Plow. 293. 


Grove verfus Wollefcutr. In C. B. 


Dward Gilmore feifed in Fee hath Aue Jo. (wha mas 
Dead) Edward, Goddard and George before the Settie- 
Ment, and afterwards Hath We John, Benjamin and Stephen, 
aid being fo feifen makes a Feoffnent ta the Gfe of himlele 
and bis Wife for Life, and then to Goddard hig fecand San 
then ving, and the beirs of his Body; and foe Defauie 
of fuch flue, to the Ate of bis fifth Son, and fo ta bis firth 
Son, Edward and bis (ite ave Dead, and George Died with- 
out Aue, and fo Did Benjamin. Che JPlatutiff claimed under 
Stephen, and the Defendant under John. Che Question 
upon the whole Watter was, whether the Computation of 
Sons ould becin frau Hin that was dead, v2 whether the 
Eide, that was alive at the Cime of the Convepance, thauin 
he accounted the fir? Fo if the Computation began from 
him that was Dead, then John was the fifth Son, and tack 
by Givtue of the Limitation, and fo the Defendant that 
Claimed under Him hada good Citie: Wut if Edward, fyhg 
was the Clvett alive at the Cine of the Settlement, were 
to be accounted the firtt, then the Jplaintift who claimed un- 
Der Stephen would Have a good Citle; for Benjamin being 
Dead without Meir, Se phen iwotid take by Clictue of the Li- 
mitation ta the itth Son. 
Nudigate pro Quer’ argued, that in Limitation of Ces the 


Jntent cf the Party hall be taken; and Hob. 303. the De- 


{cription of a Jerfon Mall he taken acceding to Dulgar Ae. 


teptation; belites, this is the Hh Son alfo tn a legal Qe- 


ceptation, a8 Dy.14 and 8 Co. 88. Yn Conveyance of a 
Citie in a Fowmedon, where the San is Dead, no Motice 
fhatl be taken of fim. TE a Limitation bad been to the firtt 
Son, it would certainty have been the frit ving, and fo 
the fecond thal! be reckoned the next ta Him, and fo on, &c. 


Belines, in this very Limitation be calls Goddard His fecona 


Son, and if fo, then it is clear that his Intention twas, 
that bis Computation fhould begin tram his fir Son living, 
and tot from hii that mas Dead. 

Baldwin pro def’ argued, that the Computation muft begin 
from bim that was dead, and then Jobn is the fifth San, 
and fo bath a good Citic. Che bet Way to refolve this 
would be by asking of a Question, Miho is the fitth Son of 
Ed. G.? Jt wouid be anfiweredD John. Befides, his Intent is 
tleat; for by another Deed Cound in the Cpecial oe 5 

I at 
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Hath made Jravifian for Geor-e, and His firth Son, and bis 
fevent) Son, and for fuch Ocfault, then for his fitth, fo - 
that be did look upon John as praviteD fo2 fuficientip in the 
fowner Conbepance, anv fo made na ovifion for Hint in 
this, and the Intent of the jeacties thall be taken; nap, it 
hall be made out by Averment, as the 5 Co. 68. where a 
agan bath two Sons of aWamMe,& 

Wwelines, here ave fir Oefendants, and an Cutry is made 
Hut upon ane of thei, and this thall not vet the Eftate of 
the other Five, for if a Difieifo, make a Feotkment feveraltyp 
to fir erfons, an Entry upon one will not ferbe to Lett the 
ftate for the whole; and that is the Difference taken, where 
an Entry is to veft an Effate, and where the Jparty hath 
an Eftate in Law in dim, and the Pollefien in no Wan; 
as when an ete enters after the Death of His Anceftor, 
fo. there an Entry inte one Parcel thall vet the whole, 
r Inft 15. b. and fo tf a feafinent he made upon Condition, 
&c. Vide Dy. 337. 9H. 7.25. Bro. Ent. 92. Quid fo the Jplain: 
tiff can habe Citle but to a are, and Day was given ta ar- 
gue it again. 





Graves verfus Afhenhurft. (94.) 


HE Defendant avows for a Rent-charme granted out Repegnancy- 
Of the 20 Acres the locus in quo, &c. per nomen of all Hig reg 

Lands and Cenements it King’s Norton (which was 200 Y- 
tres’, AnD upon Dyer of the Deed it appeared, that the 
Jlaintifl granted a Went wf 20]. per Annum after the De- 
ceafe of Anne Graves and Thomas, &c. and if the faid Rent 
of 20). thall happen to be bebind at anp of the Featts when 
it fhall become Due, ff fhall be lawful ta enter and diftrain 
During the joint Lives of Anne ghd Thomas. 

Cia Crteptians tuete taken. Ga.) It is alledyed, that the 
Rent was granted Out Of .20 Acres, per nomen of aff vig Per nomen. 
Lands and Cenements ti King’s Norton, whic) was 200 
Geves. Per Cur: Jt is yood ensunh, becaule it is alfeagen, 
that thele 20 Acres were Jarcel of the 200, and if it wag 
granted out of the whole it was granted cut of eberp \Part, 
aNd Chis Differs fram 3 Cro. 662. where Lands in Woflefiion 
luere HvanteD per nomen of Lands in Reverfion, foe it was 
impoMbte thofe thouid pats. Plow. 1<o. b. 

2d Exception: Che Claufe of Entrp and Diftrefs in the 
Deed differs tram the Alienation in the Declaration; faz it 


x appears 
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appears by the Deed, that the Diftrefs and Entry was ofven 
but During the Lives of Anne and Thomas, and the Rent 
was not ta commence till after theiv Deaths. Anfwered 
per Cur, Chere [lows are repugnant o2 inflenfible thep 
hall be vejeted, and cited 3 Cro. 420. fo here the Wows, du- 
ring the joint Lives of Anne and Chamag, ate altogether repuy-. 
nant, (fo2 it appears that the Rent twas not to commence 
till after their Deceale,) and fo hall be resetted; and fo, not- 
withtanding they are Dead, it was adjudged, that the 
Diftrels was well taken, and as if thole Mos bad never 
been fi, Judgment pro le avowant. 


Anonymus. 


PON the Sunrgeftian of a Modus the Court da ule to 
P Krant P.obibitions without Moatice given to the other 
atty, 

JE they poceed ta Seittence in the Spiritual Court in a 
Caule where they have Jurisdiction of the Libel, the Court 
will not grant a JPobibition; but if it be of a Watter 
luhereot they had not Jurisdiction, they will grant a jO20bt- 
bition, although it be after Sentence, 


Petty’s Cafe, 


“HE Court was moved to tap the Paling of a Fine, 
= which was acknowledged by the Ladp Petty’s Daugh- 
ter, an Infant of the Awe of thirteen; but becaute the 
Kings Silver was paid it was gone too far; but they at 
figned the Infant a Guardian, who had Inflrutions to bang 
a Titit af Crro2 ta reverte it, And they fineN Sit Nic. Roe 
and the ather Commiflioners, and theeatned all that hada 
Hand in the peomoting of it, Vide 5 Co. 39. Dy. 220. 
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Bellamy verfus Player. (99.) 


HE }plaintif Had obtained a Cerdit at the lafk arrest of 
Atizes; and becaule he was fince Dead ft wag mo- Irdgmens. 
ved (bp Serjeant Mainard) fo2 the Defendant, that acer verdia. 
Judgment might be flayed, for he (aid, at the 
Common Law ft was always admitted a fufficient Alienation 
£0 atreft Judgment; and the Reaflon of it was to prevent 
the Defendant of the Crouble of hinyiny a Mivit of Crra2, 
which would habe been a Civcuity as it were, and be faid, 
Notwithtanding by the Statute of 17 Car. 2. cap. 8. it is Now 
enated, that the Death of either Party after Clerdit, and 
before the Judgment, hali not be alledDged for Error; vet he 
faid, that they now coming before Judgment was entered, 
He apprehended they were out of the Statute, Sed Curia econ- 
tra; fo2 if it thail not be alledDyed after Judgment fo €rro, 
hy tie Statute, certainty it was never intended that it Hhauld 
be abmitten a Cufficient Caufe to ftay Judgment. 
CUibhereupan he faid, he had Afidavic that the UerdiE Was surors eat. 
not faitly obtained, and that the Jurow eat at the Plaintiff's 
Charge, and fo faid they were in an iff Cafe, for notwith- 
ffanding this was fufficient Caule for a new Crial, vet the 
jrlaintif Deing Dead, it was not pofible for thent ta have that. 
But the Court cola him, if be could prave pis Allegations, 
» they 


—— 


80 


Pardon. 


(98.) 


New Trial. 


(99-) 


For Words. 


(100.) 


Prohibition. 
Words. 


De Term. Patch. 1673. 


they would (et aide the Clerdid; which accovingly was done 


Nifi caufa. “an 

They were conliBering of fintuy the Jurors, but then be- 
thought themietves of the General Parvan of the Bing grant- 
ed the lat Seflions of Parliament, which bad pardoned thea, 


Paradife “ver fus Shelley. 


FTER a Cevbié fur the Defendant, the laintift moven 

to flay FuIgment, and that he might have a new Criat, 

and for Caule fuygetted, that thee of his material Witnetes 

which were fubpenaed did not appear, wherebp he failed in 

Hig }PyO%. Sed Curia negavir; fo if he had found bis Wit 

nefies had been ablent, be might have been Moonlit, and if 

this were admitted, everp Clerdit might be fet afize , fo2 it 

would be but the Plaintiff's leaving a Chitnefs o2 twa at 

Mame, and then fugget the Clant of chemi for Caule for a 
new Crial. 


Hicks’s Cafe. 


N ition twas beought fo, thefe Cdiaws,; Frances Hicks 
A was brought to Bed of two Boys (the JPlaintift being a 
Feme Sole). It wags moved in Arvest of Judgment, becaufe 
fhe Doth not alledge that ihe pad any foecial Damage, and 
then it is no moe than if be bad called Her Whore, fg2 
WHich the hall have na Aion withaut tpecial Damage. Wut 
by Vaughan Ch, J. tf tt had been fatd that She had a Baftard, 
thefe Tos Had heen Damageable in themfeives, Sed Curia 


advifare vult. 


Gloyne verfus Gilbert. 


ILBERT (a Warfon) fued the Plaintift in the Spiritual 

Court for thefe Wiss, Thou art a Knave, a Liar anda ~ 
Rafcal. Gnd Nudigate moved for a JProbibitian, becaufe thep 
are only Tows of Meat and Scolding, and cited 2 Rol. 296. 
N° 19. 297. N° 22,23. JE be had fain be bad been a common 
Liar, it had been Caule of Deprivation, Per Ellis: And then 
certainly it had been goad Caufle to fue in the Spiritual 
Court, Ackins: He is a Liat tf he tell but one Lie, and why 
Mould we intend it in the wort Senfe of a common Liar; fo 
that the Quettion{s, How it hall be intended. Vaughan: Chat 


a4 Cafe 
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Cafe itt Rolle 297. charges bint with one particular At only, 
of Iping upon the Subjet Watter. Sed Adjournatur. 





Pierfon verfiss Hughes. Intratur Mich. 24 Car. 2. (or-) 
Rot. 365. 


HE Wiaintiff bad been Solicita, fo. the Oefendant Te 
in feveral Suits, and an Obligation was given wv O°” 
thee others, to pap all fuch Gung of Watney as are o 
fpauld be {afd out bp the WDlaintift in the feveral Suits de- 
pending fo. the Delendant, tuberein the JOlaintit was Sall- 
citer, &c. Che Plaintif veclares upon this Dblination, and 
the Defendant Heiwtits, Vide melius, ance Cafe 86. 

Fe was argued for the Defendant, that this Odbligation 
inas aid, being fo2 Waititenance ; and though tt bath been 
objeken, that Patt being given for what was already due 
iuas lawful, and fo boweber it ould be good foo that ; ee 
it was argucd by Broome, that the CTibale taken toaetier 
was Aatitenance, f92 the Securing ot what he Had (aid oue, 
and what be maul, Does gine Lite and Spirit ta the at: 
taney to fue, and fo is according ta 1 Inft. 368. b. a Bearing 
up, 62 Gphoiding of Quarrels and Sides , and whereas it 
Hath teen chjcten that ft map fometimes be an AE of Cha- 
rity to be Security fo, a poor Wan, hecaule tt map be a 
Wears to heip Him toa the Recaverp of his Right, as ta 
that, the Law hath provided a Remedy fo2 dim, for be map 
be abiitted in forma pauperis; and therefae upon the whale 
Watter this teems to be a Supporting of Quarrels, and is 
an nesuragement ta ane Part, and a Difcauragement to 
the other. 

Turner pro Quer’ argued ut prius, quod vide ante Cafe 86. and 
fain farther, Chat it Did net appear Herve that any Wasn- 
tenance as Conmitted, and fo it is not Reafon the Party 
fhould fuler, non officit conatus nifi fequatur effectus: Wut 
Vaughan anfimered ta that, that it teas true that the Party 
coula not be indifeD for Watntenance till it were canunit- 
ted; no mere could be for Wurder; but vet if a Wand be 
given to maintain, o2¢0 kill, certainiy the Bond will be 
void, thounh the Ais never enfie; and be faid it will be 
hava to Diftinguifh, injOoint of Waintenance, between giving 
bE Maney and gibituy Security for it. 

Windham: Qs the Defendant hath pleaded, it feems to be 
fomething firong againtt bin, a thete is a Difference when 


the 
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the Condition ts to De a Ching that is plainly untawftul in 
it {elf prima facie, a5 tO KI a Wan, &c. aNd tehen it is to 
De a Chine that may be either lawful o2 unlawiul accar0- 
fig to the Circuinftances of the Chinn, as it is beee; fa 
there map be awit! Weintenance, AND non conftar Here, 
whether 02 no the Oblinnrs tuere not Relations of the Party, 
g2 perbaps the Patty might be Lefiee, and they might be 
Reverfianers , and cheretaw the Defendant fhould net hake 
pemucred, but fhoula Have pleabed that the Wont tas faz 
MBalutenance, and then i Had came properly on the other 
Dart to have Hhewed pow and upon what Account they might 
fawiully maintain, ut prius; but now the Defendant bad tien 
the jOlaintiff up by bis Demurres that be coult net come in 
to thew the Watter, 

Atkins took a Diflerence, Chat tf the Sule weve enbed, 
any Werlon minkt be Security tor the Fees and Wharees 
erpenten, but not while the Suit was RepenBing , for the 
fecuriny wat was laid out DID enccurage the (wececding tit 
ic, and che Tuuges ought ta vilcountenance anv thing fike 
OB aimtenaute. Non bene ripis creditur. 

ee was agreed by all the AuBges, that the Client dimiele 
minht give the Attawey Bond foe bis Tees; 2 that, after 
the Suit is ended, any Woop elle minkt be beunt with him 
fo. Sccurity of what was laiB ott, Sed Curia advifare vule. 

Gfterwaras, in this fame Cerim, Vaughan Chiet Muice, 
acliheren the Opinion of the Court, that Judgment ourhe 
te be witen fo the Wlaintifl, becaute the Oeiendant Be- 
murring generally, it cannot appear whether the Wait- 
tenance was lawiul o2 wilawiul ; and it might be that thei 
jPerlons were Relations that might lawiuliy maintam, ana 
nullum iniquum in jure prefumicur, and hefioes, be oueht to 
habe pleaded jPeriowmance of that [Part, which was lawful 
far it was lawful to be Secuvity for what had been fafa out 
before; fo. though it was a Dueition fownerlp, whether an 
Attomey might lay out bis vreper Wonep fo2 his Client, vet 
row it was made clear that be might, fince the Statute 
3 Jac. Ideo per Curiam Jud. pro Quer’. 


Nicholls verfus Reeve. In C. B. 


Relpats for entriny bis Ciele, & quod fecuir, meffuit & 

afportavit Blada & Herbas, ibid. &c. {with @ Continuando 

of the fame Cutting and Carrying away from the 16th of 
Auguft 21 Regis ad 30 Sept. 22 Regis. 
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Ft was mabe bp Baldwin fx Geret of Autagnrent, becauie 
it was finpsiibie, whe be bad cut the Com there srowiie 
tHe 16th ef Auguit 21, That be outs cantinte cateiy (€ tif Damages in- 
the 30th of September 22, fo2 Cow bath net wreiv all the “e- 
Pear, ant ic Datieges being wiken intive, ft ts naunhe, 
betaule the Sarpy, perbays, miggt aie Dantayes in elect 
of the Continuation, wHith is impofitle, and He compared ic 
to an tion of the Cate m2 thee Ahwupits, and one is i 
{afd, if Dainames (ntite he giben, it is bad for the Cabale, 
and cited Hob. 189.178. 10 Co. 130. Osborn’s Cale, wwijere 
the Differetices ate taken. Dyer 370. 2 Bullt. 20. 

But Vaughan fain there is a Difference ketivecn Chings 
lenally impotibic, as in the Cale of Afumpiits, there, thaurh 
one be had, pet it thall be peciumed that the Jury gave Da- 

Manes (62 it, becaufe tt is only lemaliy tinpetible , and non 
conftat fa the Furs whether by Lat if wete gead 2 not - 
but where a Ching ts naturally Hrwollible, as it is bere, ic 
“Lannst be pefuiied that the Ture gave any Damages 
for that which hep witeht, bp Dweiumptien, knew to be 
fimpollibie, Vide 10 Co. 131. Chere fo Wows fake at fe- . Ander. 120. 
beral Ciines an Aiion is hysught, and Wart are akfonadie, 
and Wart net, and intive Damages given, it is naughe . 
hut etbertuiie if chev be tpohen at the fame Cie, Sed ad- 


journatur. 


Phillips verfus Crawly. hes 
Aefoals, twith a Continuando frat Anno 65 til 71, in 
toe Rego af Amerthham {tt Buckinghambhire, in a Cvial 
at War, Che Cale was, Chat Phillips was peelented in 
$8, bp the ikeepers, and One Minhhen being Patron, upon 
the Wwtente cf a Contra to pay Minfhen rool. per Ann. 
fo fsng as be fhould be Sncumbent, be was Cited into Cl py idence. 
Hviritual Court in 63, and there was Sentence of Deprava- 
fiat againé Bim for Simenp, and upan His Appeal to the 
Deligates, the Setitence was contlrimed: Afterwards he 
wag cal upon a Cerial in the King’s Bench, and another at 
Ailsoury: @20 now be euabht bis Atien ayatiit, ut fupra, AnD Proor 
be was fain ta puove His Oyvination, and that he was of the 
Gee of Cwentp-faur at the Cime of his Dewination; and that 
he Has prefented and i Wofieliian (fo2 in thele Cintes there 
fas no Tebukion and then pe proved his Cutry in 6s: Wut 
lapiiy ft with a Continuando, he was fain ta probe another En- continuando, 
tep, and chat being within a Pear and Daif of His fitt ore 
| i 
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if be pau recovered, be courD habe recoueren Dame ges “but 
to the Cime of bis fatt Cutty, whith twas but 18 Wanths. 

be Defendant produced a Oecd under the WDisintiis 
Daid and Seal, whereta were Mitticiles ames, but be- 
caule they DID not poke the (iltneiies Dead, no2 that thep 
were mane ta Sea, thaugh they alledyed it, it was net per- 
initted at firt to be giken in Enidence, but afterwards, 
upon Pat that i€ was read at a for aiee Crial, it was 
fuffered to he read. @he Defendant alla offered to reap 
the [Dra0fs in the Spiritual Court, but was not allowed, 
fo? <hafe Courts are no Courts of Reco: Wut the Seu. 
fences of Deprivation were fuiffered to be read. But tt was 
obicked again them by the Plaintifi's Couniel, that it mas 
not eaten the Plaincitt fHaui® be Concluded of bis Intervet 
in big Freehslt in the Spiritual Court. Wut ag ta that, 
the Coutt antwered, that the Spititual Court Dia not bp 
@Pentence oul him sf bis Frechalb, but that tt was a Can- 
fequence of their Sentente , and that Simonp being a Wat. 
ter that they bad peaperly Conufance of, (for aithaugh 
fince the 31 Eliz. cap. 6. the Cemnoeal Courts pave Juvit- 
Dition, pet that Statute hath not taken away that Jurisdiction 
that the Spiritual Court Had at Common Law) they ought 
net to rabel into the Gwunds of their Sentences, but to 
give Crevit ta them, as they thould in a Certificate of 
gparriane, 02 Bafardp, and other Chings whieh lie yoo. 
perly within their Cognifance ,; fo that thep mut take Dim 
as guilty of Simany, being veprived for it in the Spiritual 
Caitt. 

(ihereupon Baldwin fo the Joiaintifl alledrcd the Ak of 
Dblivion, which was in 1660, tus Pears after the Deten- 
Dants had alledged the Offence was committed: and fo bp 
that it was pardoned. Wut to that the Court made an 
fwer, Chat if he would have taken Wenefit bp it, be cunde 
to have pleaded it; for though it be a general At, pet there 
being feveral Perfons excepted, he ought to have nleated, 
and fhewen that be was tone of the Perfons ercepted ; 
whereupon the Jolaintif, fleeing the Court incline againt bim, 
was nontuit. 

Vaughan asked Ellis this NQueftion, Chat luppating there 
was a General Pardon, and the arty Did not plead, ney 
ebe Tudges DM not take Motice of it, Cibether the Party 
might babe Remedy bp rit of Erraa? And Ellis lat No ; 
becaufe they contd alledge nothing for Erro, but what dia 
appeat in the Reco, ta which Vaughan affented, 
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Allen verfus Spendlove. (rot. ) 


Homas Higden Hath thee Sons, Thomas, Bartholomew, Devite by Im- 
and Robert, and Devifes Lands ta Bartholomew and Dee 4 
Robert, and ff Bartholomew Dicg withaut Delts, Robert tall **? 
Have his Part; and it Robert Dies withaut Deirs, Thomas 
tail Have it. 
The Duektion was, MAhat Effate Robert had in his Waietp? 
fo2 it was agrecd that Bartholomew Had an Citate- Cail by 
{mplication, bp Ciivtue of che Claws fublequent to the 1 Roll. S44. 
Dewvile, viz. And if Bartholomew die without, &e. 
qt was argued by Maynard, Chat Robert fyaula alfa hae 
an Cftate-Cail, becaufe thale Cows that din ibe were 
the fame to both of them; and then, teben the Ceatar bad 
by the tublequent Cos Declared what Cftate he did tne 
fend ta pats ta Bartholomew, twhen he fiys, 1 devife to Bar- 
tholomew and Robert, the Cas being the fame ta Roberr, 
(hall carry the Eftate to bintin the fame manner, 
Noudigate argued econtra ; for that by the fir Caos, {f 
the Cekkator Had mone no farther, but anip (aid, I devife 
. thefe Lands to Bartholomew and Robert, neither of them pad 
Had but an Cate for Life; and then, when the Ceftata2 bp 
fubfequent dows enlarnes the €Eftate of ane of them, and 
refitains it to the Part of one of them (hy fapituy Thomas 
fhall have it) thi8 C100 it fhall relate only ta Bartholomew's 
part that was before Devifed to Robert if Bartholomew Dies 
without Deir: And the Court tnclined to this latter Optuian, 
that Robert Had but an Effate fo Lite in his Waieties, be- 
caule Jwylications that carry Citates ought to be plein 
and fitong; and fo nave Judgment Nis. 


Thomas verfus Sorrell. In Cam. Scac. Cres) 

haa Cale was this: Wing James by his Letters 1D a> por. 137, 

tent DID incowoate the Gintners of London, and itt 150, 159. 

the fame Letters Patent Did grant fod Him, bis Deirs ang Vrs 33° 

SHutceflars, to them and theit Succefins, that it Hould be 

{awiul fa them to fell Cine without Licence, non obftarte 

the Statute of 7 Ed. 6.5. by which it tras enated, that nene 

fhould fell (iine without Licence, &c. under the Fayteiture 

of sl. a Day, to be diided betwirt the Wing aud the Jn: 

fowner ; and this Aition was cam quam, Xc. 
Z 


I 





= 


86 


De Term. Pafch. 1673. 





Bro. Pat. 100. 


Ju this Cale thele thee Points were moved : . 

1. MUbether the Letters JPatent were good fn theit Crea: 
tion > 

2. Quinitting them to be goad, CMibether thep dia nat de- 
termine by the Death of the Hing? 

3. Anueting that they were good, and did bind the fuc. 
ceeding Ling, Wibether they were not vettroped bp 12 Car. 2, 
25. 02 were faked by the rovito fn that Statute ? 

Chis Day being the Saturday in the Cerm, it was nate 
by Baron Thurland and Jutfice Elliot, the two puifve Judges, 
Windham argued that the Patent was void in its Creation, 
ag Ellis DIB, . 

Ad primam Queftionem: (iihether thele Letters jpatent 
were goed in their Creation? And they both held them ta 
be ueit fo2 thele Bealons: ' 

1. Ftam the Mature of a Dilpenfation, which fs defined 
11 Co. 88. Difpenfatio eft mali prohibiti provida relaxatio utiliate feu 
neceffitate penfata, & eft concefla Domino Reg’ propter impoffibili= 
tatem providendi de omnibus particularibus ; {0 that it ought ta 
be to particular POerfans upon a Tudgiment made of the 
Mecefity oz Conventence of it. And here it ts impoflible 
that the ing could make anp Judgment of it, for it er: 
tends to as many Werfons as they thall pleale to make free 
of their Cowznation, and How many that will be ft fs fin: 
poflible fo2 the Hing to foxefee, for it mutt be provida & de 
particularibus: Qnd though the Ging map difpente with par: 
ticular JOerfons, pet be cannot with Places, noe with 2 
Joint in the Civtl Law, come de chofe concern le Admirals 
Jurifdiction. 2 Rolle 179. N° so. 

z. Ellis: @he Lat of 7 Ed. 6. Was made pro bono publico, 
and the People Have an Jntereft in all fuch Laws, and the 
ting cannot difpente with them. 3 Inft. 324. Rolle 179. 

Cie King cannot difpente with the Repairs of a Bridye. 
Plow. 487. 

CWibere an At gives the Benefit folely to the Ming, be 
may Do what he will with it, quia quifque poteft renunciare 
juri pro fe introducto; but if the Subjet be concerned, ft is 
otherwife. 

Windham: Jf the Statute be made for the Benekit of the 
Ling only, he map oifpente ; but if it be for the Wenefit of 
the Subject only, he cannot; as the Statute of Cithes, 
2 Ed. 6. tubere the jpartyp bath all the Wenefit, the Ling 
cannot difpente. 


3. Ut 
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3. §t is a 1atent prime impreffionis without anv j2ece- 
Dent, anv the Tudges aught to he wary of adniftting fuch 
Funavations + Wehdes, many Anconveniencies minht follow 
upon it. Wight not the Merchants as weil get a Watent to 
iimpogt alf forcigt prohibited Conmoadities? Wight not the 
Wrewers as well wet a Dilpenfation again all the penal 
Laws concerning Ale-houles? 

4, Chis would he a Delegation of a Potwet to a Ca2rpo2a- 
tion to difpente with penal Laivs, 02 at feaft it would have 
the fame Cffett, fo they may make as many of thefe Cor. 
portion as thep pleafe, and all ould be fimpowered ta 20H. 7. 8. 
fell Cline without Licence; and the Law bath always ta- 
ken Care that the Subjeit hall have nothing to do with dit: 
penling with penal Latus, Che Wing cannot deleyate this 
Power to anather. 7 Co. 36. Co. Ent.370. Che Wing cannot 
rive the Forleltures of a penal Law to a Coworation; fo 
that would be ta enable them to Ditpente with the Law. 
Hob. 183. 

Windham: Chis {g wate than giving a jawer of Licen: 
fiuy ta a private Perfan; fo2 thele never die, but faz particu- 
fat ate Statutum eft omnibus femel mori. 

Qn be faid, by this Deans all Lates might be blowed 
tp; fo2 as the Ling difpentes with this Law to this Co- 
poration, fo be may with another to another, and {a ad in- 
finitum, nay, it would be but making a Corporation af Dif- 
fenters, and then he might difpente with them too, 

Ellis abjeted, Cha the King cannot dilpente with a Ching 
that (8 Malum in fe, (hut be map pardon it) pet for a Ching 
that is not Malum in fe he map licenfe 02 difpenfe with it. 

Anf. Chis Rule hath many Exceptions: Jn Magdalen Col- 
lege’g Cafe, 11 Co. 60. Jf a Bihap grant Land to the Ling 
contra formam ftat’, 10 Non obftante can make it good, Vide 
2 Inf. 164. that the Litig cannot dilpente with the Caking 
of the Dath of Allegiance and Supeemacy bp a Parliament: 

alt. 

a Che Cale in 2H. 7. 6. concerning Sherifis, 

Ant Chat Cale differs ftom this; fo2 that ts but to a fin: 
fle Perlon, but this is to a oBultituae ; and ft Does fat 
follow, Becatite be map dilpente with a Wan and bis beirs, 
that it thalf he good to a Corpmation, for a Corpovation 
May make as manp as thep pleate of theit Coparation, but 


a watt cannot make ag many Detts as he Bleates ; quia 
Deus facie heredes, 


Obj. 
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Obj. The twa Judgments lately given between Norris v, 
Lacy, ald Right an0 Horton, tn the Common pleas in the 
Yerp Paint. 

Windham: hep pafled without Argument, for the Pleas 
came in but im Trinity Cerm, and Denurver was joined int 
the fame Cerm, and Judgment tt Michaelmas Cerm follow- 
ing, and it may be, that the Cintners might in Subtilty 
moctre thole Judgments, that they might have them ready 
to produce for Authorxty, ut res poftularet. | 

Ellis anfwwered, Chole patted without Argument, and fub 
filentio; and thele Judgments are of no Authority, as it {s 
ela in Slade’s Cale, 4 Co. and in the fame Cerm the Judges 
Did Declare (being tent ta) that the Bing could nat difpente 
but with particular iPerfons. 
~ Windham Juftite: Chis At of difpenfing is fo appropriated 
to the Ginn, that it cannot be taken away by Ait of Parlias 
ment, neither can it be communicated to any Body elfe;, anv 
it muft flow from the Bing only, and no Wan mutt have ta 
mennle with it. 7 Co. Cafe of jdenal Statutes. 

Chis Cale is a ftranger Cale than Sir Walter Raleigh’g, 
fo. be was to nominate, and then they did pats the Great 
Seal, fo that be was to DO only a preceding At, but here 
the Coworatian Doth all, for if they pleafe ta make them 
of their Cownration, they ave ticenfed Perfons without anv 
Chingy moze. 

4& the Bing bad granted to them, that all of their Copo- 
ration fhault be Denizens, it would have been vo, 

Gnd here, although this be but for fume Cities and Patt 
Cawis, and for Caverns within thee Wiles of London, 


-pet bp the faine Reafon it may be top theeelcore Wiles about 


London, and fo weld be quafi abrogatio juris. 


Ad fecundam Queftionem Ellis argued, that if they bad bee 
once goad, they had not been Determined by the Death o¢ 
the Ling. , 


Me agreed, that all bare Licences o2 Authorttics were Be- 


termined hy the Death of the Party that grants them; ag 
all Commiflinns of Judges and Jultices, and ail JProtetions, 


&e. Wut where an Interett pales, o2 where an Authority is 
coupled with an Intervet, o2 where a Licence is erecuted, 
thefe do not Determine by the Death of the Party 

Che Reafloir why an Authority ceafes by the Death of the 
JParty ts, Decaufe it fs ta be erecuted in the ame of the 
Party that gave it, and that cannot be after his Death, 
Vide Dyer 92, 177, 270. 

I 
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G bare Authority, though it be niade irrevocable, may be 
revoked, 8 Co. Vinior’s Cale. 

But Yonge and Right’s Cale, it C. B. Hill. 1659. Rot. 394. 
fg erprefs in tie Joint. 

Windham: Chis is a Wind of an Yntereft veffed in the 
Watentee, 02 at teaft an Autherxty couplen with an Gnterett, 
and fa fhall not determine by the Death of the Hing, as a 
Licence ta purchale in Woxtmain, o2 to make a park, fo 
though thele be erecutezy, pet thep ate beffed. 2 Cro. s2. 
Plow. 47. Nat. Brev. 223. an) Dy. 270. Clearly admits the 
JOower of binding the Succefle,, but there the Intention ts 
DoubtcD. i 

Atkins Juftice armued, that the Patent as goed in its 
Creation, again the Opinion of Ellis, Windham and Thur- 
land; and the Subftance of his Argument was as fal 
igs: ; 

Gt the Commoan Law any Wan wight have tet up a Ca- 
Hern, o2 Habe fold any Ching elle honettiy tu get a Liveli- 
Hood; and the Witchiefs at the Common Law of Caverns 
were, 1. Selling of cowupt Mine. 2. Selling at ercefive 

dices, 3.Ebil Rulein thei boules. 4. Setting up Ca- 
berns in batk Lanes. And all thele were Mala in fe, and fa 
punifhabie at the Common Law, but the Aultitude of Ca- 
berns twas not mifchieveus but by Accent, and was not 
Malum in fe, and fo not punifhable. 

Wefore the Statute of 2 Ed. 2. the King had no [Power to 
teftrain Caverners fram fetting up; but the fir Statute 
confiderabie is that of 7 Ed. 6. 5. and the Evils there men: 
tioned are fome of them Mala in fe, and others Mala prohibira , 
the Mala in fe ate (Ebi Rule and DOilewer, &c. the prohibira 


are felling Uline without Licence ; the Mala in fe cannot be 


Difpenten with, but the other mav. 

Cie Dbiekions anaint the Letters jPatent have been, 
(ft) Ghat Ditvenfations in generai are but the elit of 
the Church of Rome. (Anf) All Chins are not bad that 
caine from theiice, and we oumht net to cifipprebe of good 
Chinns becaufe they pabe them. (2d Odj.) Difpenfations are 
tet favoured in Law. (Anf.) Chen thep are reafonable they 
ate; and the Wing's Power of Dilpenting is founded upon 
nreat Reafan, becaule the Law-makers could not provide for 
all future Events, and befives, hurtan Affairs are fo fubset 
to channe, that thofe Chings that are ufetul at one Cime 
Map be (ncsivenient at another, Hob. 146. Fram the Bing 
all Favour ows; and as Cquity relickes again the Cam- 


mon Law, fo Doth Difpentations ayant Statutes. Vide 2 H. 
Aa ”, 6, 
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4.6, 2 Roll. 180. N° 22. Cotton’s Abr. 447. 2 Inft. 377. Be- 
fides, in this Cale it fs but conbenient the Ling fhould have 
fuch a JPotwer , for the umber of Caverns limited in the 
SHatute is but a bare Conjetture; for that which was then 
a convenient umber may be too many 02 tos fe; fo2 the 
Jubabhitants of London Be ebb and flow as well as the Ri- 
ber; and the City is like the Moon, always either intreaing 
O2 Decreafing. Welides, there are many Freemen in the City 
of the Crade, whe habe no other ay of netting thei Live- 
lipocds. which makes Dueewt Mary, in her Dilpentation a- 
Kain this Statute, make verp febere Refletions upon it. 
Chis Patent eth not at all dif{penie with the Mala in fe, 
but only with the Incanveniences of the Statute. Cbj. But 
bp this Beans the Inconbeniences twill foon return again. 
Anf. ere is a Remedy fo that, fo2 the JPatent only ex- 
fends ta Freemen, and if they abule theit Liberty, they map 
be Distranchifed, Obj. 11 Co. 88. where it is fain, that Dit 
penfalls ig de particularibus. Anf. Chat ts not intended par- 
ticular Perfons only, but particular Societies, and in par- 
ticular Cafes, Obdj. Jn Cafes of Dilpentations, the King 
cunt to pals a Judgment, Anf. be Doth in this Cale pats 
a JuBgment, fo2 be recites pro meliore relevamine, fg that he 
Din fee agravamen. Obj. Chole Waterits pive Licence to all 
that ould be free. Anf. Chole are unneteflary Clows, fo 
that is nv moe thati barely to Difpente with the Corporation, 
for then they ave incluted, Obj. Chis Patent is prime im- 
preffionis, and fo ought not ta be countenanced but with great 
Caution, Anf. Che Grant Civibus de Waterford, x Ric. 3. ig 
aX ood Marrant fo. this, fo that was ta a whole City, 
and this but te a Cowpeation in a City; but belives, ft 
{iS ag of0 as the Statute itteif, fo. the Statute was made 
it) Edward the Sirt/'s Cime, and difeenten with by Queen 
Mary. Obj. @he Diipenfation is agamntt all Laws ta be 


mane, Anf. Chat Claufe is cleariy void, but it Doth not 


* T think it 
was to all of 
their Corpo- 
ration in rhe 
Poft Roads. 


from thence follow that the whale Dilpenfation is hon, 
Odj. Chis Difpenfation ts of toa great an Crtent, for it 
reaches Mom one Sie of England to the other. Anf& Chor 
ft reach far, it fg but in a firait Line *; and it is not 
to all the Snbabitants in thoafe JOlfaces neither, but ta 
fome particular Perfons. Obj. Chis Doth amount to a De- 
legation of the Ging’s Power, for they may make who thep 
will of their Cowporation, Anf. Q Coworation is a Crea- 
tute of the Lat, and though the Members change, pet the 
Cownration is the fame fill; and what the Ring ogvrants 
flows fram bim at the Cime of the Grant; and this fs noe 


I like 
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ike Bit Walter Raleigh's Cale, nor that which hath been 
inentioned, that if the Bing thould habe granted that ail 
thofe they ‘moult name thauld fell Caine withaut Licence, it 
would babe beet clearly void ; hut this vitiers from that in 
Effet, as tell as in Law, for in that Cale they minbt pave 
named wham they would, and fuch as would not habe bee 
fubjet ta the Regulation of the Cowpoation, but now thep 





mutt be Freemei, and the Conipanpy mutt be careful whom 


they make of the Company, for the Difcarriages of the ABein- 
hers may forteit their Chatter, Odj. Chey are limited to 
no umber, and fo they may admit too many o2 too few. 
Anf. Chele ave Abufes of tive jatent, and may be a Fo2- 
feiture, but will net make it boid in its Creation; and 
the Cale of the Lity of Waterford, 2 R. 3.11. andr H. ». 
anfwwers all Objetians. 

Obj. Che Wing may difpente with Statutes that cancern 
only ‘pimntelf, but not with fuch as this is, that cancerns 
bonum publicum. 

An€ Chere ave feverval Jnftances where the King Doth dit 
pente with Statutes pro bono publico. Vide 2 Rolle 179. 12 Co. 
80. 3 Inft. 153,154. And the Diftinition af concerning the 
Ling and concerning the Subjest is not general; but the bet- 
tet Difference fs of Chings that are Mala in fe and mala pro- 
hibita; and the Wingy cannot difpente with the Common 
Law, and the Cale of Norris and Lacy is in the J9aint: And 
whereas it hath been made an Objettion, that there was ne- 
Der any Araument in that Cale, that ts a clear Arquinent 
that the Court twas clear in Dpinion, and fo never rit 
puted it, 

Ad fecundam Queft. De Held that this tas at leat an Gu. 
thority coupled with an Intereft + AnB Dyer 270. Dath clear- 
iy prove this ; for there Catline tas Of Opinion, that though 
no certain Eftate was limited, pet it DID not Determine bp 
the Death of the Ling ; but the other tio were againtt 
Him as to that, but they all feemed to agree, that if the 
e€ftate had heen evprciled, it Had tot been Determined, fo2 
they feem there to adit the ower, but to queftion the In- 
tention; and Yonge and Right's Cale was erprefily adfudgen 
in the Berp Wotnt of a Céline Licence. 

Ad tertiam Queft. Ibe Held that theit JP2xvilene was tell 
faved by the 2a0biio in the Statute of 12 Car. for admit- 
fing that this Statute be a Repeal (as it bath been objek- 
e0) of the Statute of 7 Ed. 6. pet at the laine Cime it pre: 
ferbes the Jprivilenes that they bad lawfully ufed, and bp 
erpeets (iews is not fo extend ta theit P2ejudice, Obj. ee 


oI 
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Leafe by a Bi- 
fhop 

Peace 

181; 191. 
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Ak intends ta vibe a Revenue to the Wing, Anf Che fame 
At, that gives the Revenue, peelerves the Orxvileges of the 
Jerfans ; and thale that dilpute in this Cale, ann bp thig 
Weans, to advance the Revenue of the ing, oo at the fame 
time argue again bis Power ; and vide plus poftea Cafe 137. 


Threadneedle verfus Line. 3 Keb. 192. 


~Hekment ups a Special Gerdit: Che Cale appeared 
-, to he ut feguitur. 

ao. WBifhoy of Exeter, was feifed of tua Wats, B. and T. 
each of then cenfiiting of Deimefines and Services, and both 
thefe Banos have been antientiy let together, referving one 
intire Rent of 74}. per. Ann. Che WBithop being fo feifed 
igafed to ce James Proufe hath thele Bator fo2 thee Lives, 
teferbing the antient Rent, and Biles; afterwards twa of 
the thee Lives being Dead, James the Lefice leales to Jo. 
Provfe fo2 99 Pears, of part of the Demetne of B. if Ceftuy 
que vie ould fo long like ; and then furcenders both to B. 
the fucceediny Wihop, nha makes a Leale of the Relioue of 
both Banos, ercepting above Cown Clofe, relerving 741. 
the antient Rent, and dies. Che Queftion was, WMibether 
this Leale fhould bind C. the SGucceffor? and it was found 

farther, that each of the Wanors was of the Clatue of 1161. 
Barton argued, Chat this lat Leate was vom anaink the 
prefent ithep, beceule, thounh by a Survender the Eftate 
be Downed as to the Parties, vet in Relation ta Stangers 
it fall Have Wontinuance. 1 Int. 338. 5 H. 5.9. And here 
C. the Succela: Bithop is a Stranger, and fo as ta him che 
Surrender Hall have no Influence, and then the firtt Leafe 
is in Being; and fa the Leafe made by B. fo2 thiee Lives is 
void : Welides, it would by this Weans be in the Power of 
every Bithop to make the Revenue of His Succefla verp in- 
confiderabie, fo2 bere the Leffee for Beats thould hold the 
Land difthargen of the Rent , for if Leflee for Life makes a 
Leale fo. Pears, rending Rent, and then furrenders, the 
Rent is gone, and the Leflee is not punifhable fo atte. 
More 94. 2 Co. Shelly's Cale. Che Stat. of 1 Eliz. alfa hath 
always been conftruen favourably for the Benefit of the 
Church ; and therefore, though it fpeak only of Gifts and 
Glienations, &c. if a Bithop fuifers a Ufurpation, 02 confirms 
a Difieifo2, it is within the Statute, as appears 2 Cro. 673. 
3 Cro. 430. Belides, a Surrender ta enable the Wifhop ta 
inake a tet Leafe, mu be abfolute and perfet, as , is 
I eld 
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Hela in 5 Co. Elmer's Cafe. Atta bere, although the alu Rent 
he referben, pet here is st the. tine Bemedy, fo. he cannot 
now Diffrain % that Wart that ig in Leafe fo, Bears? And 
He fain, although it. $ath heen refelved, that a concurrent 
Leale in Wale of a Bithop ts g300, itt Moor 107. Fox and 
Colliers Cale, pet that Relalution fs queftianed fit Lat. 241, 
AP 


Maynard argued that the Leale was nocd, fo it being 


found that cach of the Wane2s were of che peatip Gatue of 
1161. and fo futlicient fo the Papment of the Withap’s 
Rent, be couid nat he prejudiced: However, if he were 
prwejuBiced, ff aught ta Have been (pecially found, atherwiie 
it ial hot be intended; and he. faid if there be Leffee 
fo. Peats, the ieinaé: ver fo. Life, the Remainder ta a 
nsithon, the. Lefiee fo Life niay furrender ta the Bithap, 
and fo tall be fubjet ta Giatte, and fo be hall bere; and 
he eanteden that Leafes made by the Statute of r Eliz. mutt 
be guahiied in tike manner generally as Leates made. per 
42 ui. 8. but upan that Statute 1 Inf. 44.b. a Cenant in 
Tall map teafe pro parte ANB relertie Went pro rata. 

wait fe faid by this Beans the Tara of T. might never 
te cagable of hefniy ict again - fo. if fa be ihe Ceftuy que vie 
HaulD lige fo lang; that the Leafe (92 Bears fhauld continue 
for tinenty Bears; then it could never be let again f€ it could 
nat be let without that Bart that was leafed for Pears, be: 
Cauie it {5 reftrained by the Statute te Lands ufually let for 
twenty Bears before. 

Che Court agreed, that the Rent upon the firft Leate is 
roue by the Surrender; ano that tebich feemed wot to in- 
validate the Leale with the Caurt, was becaule the Succeflo2 
Had not fo annie a Remedy fo2 his Rent, becaule he could not 
niftatn i that which was let for Wears, Sec adjournatur. 

— Gnd Maynard fala that there, in Cale of the Bithaps, &c. 
which is a Lind of a Oeneval Late, there need not be that 
literal JSerferante as (3 fi the Wale af Montjoy, 5 Co. be: 


caute that is a particular Law that concerns that particular 


Wer fan; Vide poft. Cafe 139, 188. 


Griffich verfus Manfell. In C. B: 


eal 
| 


(167.) 


‘Duciiant te peliver Coals upon Re auct at the Part OF avermens. 


oN. aid ta put them in fuch Quantities as the Plain: 
tiff Heuld appoint, in fuch Gelels ag the Wlainti— Haut 
prepare, and the Jaintit allehaes that be Did reatielt 
Bb Hin, 


| 
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(108.) 


Dies juridicus. 


bim, &e. at London. he Defenvant pleaded he was reany 


at the Dap ta Deliver them. And the IPminitil Teiiurred. 
Quo ft feemed to the Court that the Defendants joiea haa 
not been good, if the jPlaintifi’s Declaration Had been 
goon, but the Declaration wag taught fer want of futt- 
cient Averment, for be ought ta habe abvereed, that be Did 
appoint the Defendant what Duantities he fhould put inte 
fuch and fuch Ciefleis which be had peepared, for where the 
JPlaintiff ig to Do the fill Ait, He ought to aver {Oetfor- 
mance. 7 Co. 10. Style 47. Parmeter }, Greffum. Beltdes, 
when the Thing to ve Dane o2 Delivered fs a Matter of Bulk, 
there ought ta be a cevtain Cime agreed, and the Jparep 
ounbt to give convenient Faatice. 1 Inft.210. Semble q Je 
declaration fuit male. 


Bunt’s Cafe in Camera Scaccarii, before the Lerd 
Chancellor, Treafurer, and two Chief Juftices. 
Error de judgment in Scacc’. 


Mfowation for tranfporing of Coal, &c. 

| = There were {everal Errors aligned in the Recawd. that 
infified upan was, that the Venire fa’ thas teturnable upon 
Afcenfion-day, twbhich 19 wot dies juridicus. 

Stephens argued that it was well enough, and be fain, 
there is a Difference when the Day of the Mirit is impo 
fible, (ag 31 June] and when it is upon a dies non juridicus ; 
as itis pelt im Dy. 182. Gna be fala mozeover, that if tt 
were Erro, it was amenable, and for that cited 2 Cro. 432. 
aud if it be not amendable, being after a Geedic, it ig heipen 
by the Statute of 32 1. 8. and for that cited 3 Cro. 183. where 
the Venire boe Date upon a Sunday, and was Helped op that 
@tatute, Pemberton pro def’ fai, thete fs a Difference he- 


 tieeen the Date of a Writ, fo2 altho’ that be upon dies non ju- 


ridicus, ft may poflibly be tell enough atter Clerdimt, but tt is 
otherwife of the Return of a Cit; for it 15 ali one as if it 
were returnable in a Gatation. And whereas tt was abjeten, 
that it could not be alledmed Here, becaufe if was a ASatter 
of Fatt, and fo could not be tried. He (aid tt map be tried by 
the Almanack, 02 per pais; and fo ig Dy. 182. But hecaufe the 
Attoenepy General Had net replied, o2 at leat his Replication 
In nullo eft erratum was not entered upon the Rected, my 
L020 Chiet Juice faiv, the Eras were ili afligucd, vecaute 
they bad affigned feveral rrowe in Fat and in Law, which 

4 could 
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Could not be; but ft feemed to him, that the Replication 
would Have cured that, but if Chey Bemurred tt was naugyt. 





Holder verfus Dickefon, C109.) 


ARY Holder peclared again the Defendant, Chat 3 Keb. 148. 
M whereas the Jlaintif, at the (pecial Fnkance and Sea 
Requett of the OekenBant, Din afiine and promile to martp 
the Defendant within a Founight, the Defendant Bid pO- 
mife ta marry her within a Fortnight; and avers that fhe 
obtulit fe, and the DefenBant refuted. 

The Quekian was, Wivether this was a goon Affumpfic 
02 not. And it was argued by Windham, Atkins QHD Ellis, 
that the Aition tell fay, and their Armuments being upon 
the faine Ounds fo the wo9t part, FY wil relate thei tege- 
ther. Chop (ald, bere were tise Chings chieiiy objected: 

it Gbj. BWarriage beliny a Ching of Cccielattical Cante- 
fancte, the Common Late takes no Wotice of it; and the old 
WBaaks tyat Favour that Dpinian are thefe, 45 Ed. 3. 20, 24. 
7 46.1. 14:Ed.4.6. 17 8.4.4. 15 Ed. 4.33.19 Ed. 4.10. 20 Ed. 
4.3. 22 Aff. pl. 70. 4 Co. Buntine’s Cale, there it is fata, 
that Marriage ts of Ceclekattical Conuflance, andB the Cem- 
pezal Courts aught ta give Credit ta them in their jSaceed- 
ings, 

Wut netwitokanding this, thele three Budges held that the marriage. 
Qiion tweil lay; for that bere ts a mutual Cantraé& concern: 
ing a tatetul At, and cough the Subjet Watter be Spirt- 
tual, pet the Centtat is Cemporal; for it ig fad tn the verp 
Srrtiite of Articuli cleri, per emptionem & venditionem res fpi- 
rituales fiunt temporales ; and Ellis fatd, that Bunting’s Cafe in 
4 Co. was argued bp the Cibilians , and that he bad teen their 
Geguments, and there they via fap, that Warriages did not 
aitientip belong te the Spiritual Court, before the Cime of 
yap Alexander the @bird. for before that the busband via 
BO and fetch His Clie and lean ber Dame, and thence came 
ducere uxorem; an fe wae covered with a Hail, which he 
took ef, and then the Gdattiage was canfummate; unde 
venit, ut puro, foemina cooperta. 

Gu thep (aid, that ff fa be there was any Suit to perkek 
a $Harriage, awd concerning the Lawfulnels on CGnlawful- 
Hes Ot a Darciage, that the Cemparal Courts bad nothing 
Pe with it, but it Beth pooperiy Belomy to the Eccickatt- 
cai Cours, 


"But 


Plow. 309. a 


Ante Cafe'78 
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‘But here the ition ‘is grounded upon the Cantrak, which 
if Cemporal, and fo2 Reparation of a Ceniporai Lots ftebich 
the JParty bath fuftatned by Wreach of the wife, fo2 
which the {arty can babe no Remedp in the Soiritual 
Court; ang the Difference is taken fn FP. N.B. ag.a. JE 
nroinife fo much with nip Daugbter in Warriage, it mutt be 
fued for in the Spiritual Court. tut if J witl atte pou fo 
much if pou will marry nw Daughter, it muft be fucd fo2 
at Centon Law, by eaten of the Contra ; and fe2 tyis 
there are feveral Quthorties, that though Aarcriawe be a 
Thing af a Gpiritual Mature, pet tt ts in all Cates Held atic 
of the ftronget Conkiverations in the Lat, efther te vaile a 
Cife, 02 eife fo. Cottrak®. Bro. AcP fur le cafe, 108. Flow 
305. Nat. Brev.120.R. Doct.and Stud. 14. 1 Cro. 202. Dy. 
2772.) 3) ultts92 3/5" 

Ovj. And whereas it was obieted, that thefe Ahians yan 
the Cale were Chinas invented fn the fate pee when 
there as na Remedy in the Spiritual Court, they faa, 
there were [Precedents of this bery Cale before the Clinics 
of the Croubles, as appears 1 Roll, 14, 22. 

Obj. Here fs no Cempo2ral Lofs, Avf bere is a Cemperal 
Lofs, for the Woman is pacferred by Wartiane, and the 
Lofs of Warriage hath always been reputed a Oamage, and 
therefore in Aitians for Cows it (5 awinarty to aliedge the 
Lets of Warriage, 4Co.16. 1 Roll. 38. 

Gnd Warriage ts not a Ching fo abietutely tn the Spiri- 
tual Court, but that fometimes it is triable at the Corman 
aw, as if a Wan plead Ne unques accouple in loyal matri- 
mony, that thall be tried in the Spiritual Court, but ff it 
be nient for Femme, that is triable by a Fury. 

Obj. Chis cannot be Done withaut a thera Ierfon a 
eft, and he has uot alledged, that the [ek was there 
whet the offered herfelé. 

Anf. J€ J am bound to Do an QE toa which a third Joer- 
fon muft neceffarily concur, J mut pocure the third Perion 
at my Jeril, as itis held in Lamb’s Gale, 5 Co. 23. 

Qnd heing Warriage hath been alwavs Held a yood Cen 
fideration to ground a Contrat upon, (as it appears by Hob. 
to. Roll.19. Moor 605. Hob. 116. Hutton 17. Roll. 22.) thefe 
thee Judges canciuded, that Tutgment ought te be given 


fo2 the JPiaintiff. 1 Roll. 470. 


Vaughan Ch. Jul, argued to the contrary ; and be teck 


thee Exceptions ta the Declaration, and fivtt he obferben, 


that where the Wlaintif— fies under a Sufpicion of being 
faulty, be ought always to alfetye in bis Declaration. that 
4 be 
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He {s clear and innocent, &c. as if a Wan ings an Aiian 
for calling Him Thief 92 perjured, &c. the Jolaintiff always al- 
ledges that be was of goed Reputation and Wepabvisur, &c. 
and therefore bere, 

ft, She aught ta have alledyed that this Wartiane was 
latuful, becaule every Warriage fies under a neneral Sulpt: 
cio of being unlatwiul, and therefore Wanns ave always ta 
be publihen. 

2dly, She favs, fhe twas parata & obtulit fe, ahd Boes ust 
{ay infra doas adie as. 

adly, (pet ene is ta Do an Ak, and avers that he thas 
ready to Do it, he sunht to thew that He was ready to do it 
as it may be Done; and bere a Worle is requifite, and the 
Bath wot fay quod ocrulit fe in the JDeelence of a Iarfon. 

Wis Weatans were thele: 

1. Jt is a Dzromile ta Do an Ak that is prima facie unlaw: 
ful, for fhe was to take Hin within twa Cceks, and Banns 
cantiot be publifhed fn that Cime, Sed quere de ceft reafon.. 

2. Mien the Weomile is to matry, it ts intended either 
abfolutely, tet there be what Jmpediment there will, and then 
it is unlawful, fo2 it night be a jPomife fram the San to the 
apother, &c. 02 elfe it 15 to be taken conditionally, peovidten 
there be no {inpedinient, and it fo, then the Ampediment 
being a Ching which map be alledged by wap of Ercule by 
the Oefendaut, and it being a Ching that this Court can- 
not take Lonufance of, if ought not ta be {ued for here, hue 
in the Spititual Court, as 27 H. 8. 14. veislved an Ation 
would not fie f02 calliny a Wan Heretick, becaule if the De: 
fenBant jutkified, it could not be tried ina Penn p eal Court, 

3. By the Canan Law, the Ae of Warriawe, at the Cime of 


the Marriage, ought ta be free from any Coertion, and if the - 


Opiniffer know of a He ought wat to marry thet, as if a 
Wan enter witd a Wont ta marcy fuch a ane, this is not 
lawl, and it is ail one bere; fo2 adinitting that the Qiion 
wiil fie, bere is the Fear of Cemporal Damane. 

Gnd he faid, the old Bosks DD wenerally oifallow of this 
onfiveration, and will be reconciled by this Dittiniion. 
where fuch a Contrat is by Deed it will be good, but not 
by the Merit of the Contrak, but hy the Force of the Deed; 


97 


for a Confideration fs not requitite in a Deed fo a perto- Plow. 368. 


nal Duty; and therefore i 22 AM pl. yo. (vel 17.) Cubhich 
is but aut Dpinion in tranfitu) ft is fait, upor a Cove- 
nant to pay Danep in Conlderation of Warriage, an Ac- 
tion will lie, and that is truc, if rightly underfiaad, for a 
“Covenant will nat fie without a Oeed, and Beers in big 

Ce Nat. 
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Nar. Brev. being mifiet bp this * Book, miftakitig it, bath 
been the Caule of all the late Zutg_ments. 

Ann whereas it hath heen objected, that the JOarty bath na 
Remeny in the Ecciehattical Court, he hath the fame Re- 
medy as he hath fo2 a Lenaty, which ‘fg to evcanumunicate the 
JPartp till be inake Satisfadion. 

4. Che jPromife of the Wlainti was ta take the Defen- 
Dant te Dusband, and not to be ready ta Doit; and the 
Thing being lawful and poflible ounht ta pave been averren 
to he Done: FE a third JOerian will pomife me 101. ff F wil 
matry fuch a perion, if J will have an Afion faz the A3a- 
nev, J mutt aber that J married accowingly. Chis jDeomile 
AMOUNts to no moe that if J had pwinifed to marcy pou at 
pour Wequet; and that without Doubt Had been Nudum 
pactum ; befides, this Suit is fo Recompente, becaufle ane 
had petforit 1eD, and the other Had not, and fo Joertownance 
ought to be averred, but here the JPlaiitiff was ta Do a 
Ching, and asks a Recompence befoue it is Doite. 

And Marriage is a Ching fo recipocal, that there fs na: 
thing in the Law like ff; as if a Man of full Gre marries 
one within Age; at ber full Age he map Difagree as well ag 
fhe; fo that this JOamile is na mow than in Confideration 
that pou will lie with me, F will lie with pou; o2 that tf pou 
will read fuch a Deed in my Hearing, J will bear it read; 
02 ff pou will taush mp band, F will touch pours; which 
j2omiles would have been abfolutelp Vaid, Sed per les opi- 
nions des aurers 3 juftices judgment fuit done pro querente, 





(110. The Earl of Lincoln’s Cafe. In C. B. 


Quare Impe- i HE Earl of Lincoln Declares, that his Father wis 

dit. feifed sf a Wangg, to which this Advowion wag ap- 
pendant, and peefented, and the JOelentee Died, and then 
bis Father died, and fo flaps, that the Aanoz defcended to 
him, and fo ft beiones to him to poefent, &c. And to this 
the Defendant Demurren generally, and hewed for Caute, 
becaule the jPlaintif upon bis own Shewing bath no Citle 
to the Aovawian ; for ft beiny a Chattel vetted, it ought to 
go te the Crecutes, and not to the Deir, and {0 is F.N. B. 
23. 1 Roll. 857. 


Certioran 


(Teme eee egos arene 





——— ree — 
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Certiorari to the Cinque Port of Winchelfey. (x11) 


TaBo Re 


Certiorari {pag fent ta Winchel‘ey far a Recaw that thep 

Had made, whereby thep had tared the Foreign ; and they 
return, that they had made Cares for the Foreign faz the 
Jrelerbation of the Cororation, anv to raile Arimunition 
to provide again Jnvation of Foreigners; and fhew'd that 
Winchelfey twas one of the Fie Jats, ubi breve Domini Re- 
gis non cufrit. 

Wilmot toked that this twas not @ goon Return, for be 
faid, that a Certiorari was the Kings Ctit, and a manda- 
tow Crit, anv chat the County IPalatines nog Cinque Darts 
Were not fo privileged, but that this Crit mut be obeped 
Ly them; and fo2 that be cited 1 Cro. 265. 1 Ed. 3.49. 21 Ed. 
4.10, 14H. 4.20. 34H. 6.15. 15 H. 5. Fitz. Quare Impedit, 
165. Nat. Brev. 245. 30H. 6. 6. 

FE they would take away the Jurisdittion of this Court, 
they aunht ta thew where the Party minht have Right. Co. 
Entries 298. @he Cale of Cole-Harbour. Nat. Brev. 49. 

Bruer argued, that a Certiorari wold not fie in this 
Cafe. and he confefled, that in Watters that concern the 
Kinw’s Revenue, o2 in Watters criminal, o2 where the Lt- 
berty of a Subjest is concerned, that a Certiorari would lig ; 
but be faid this Cafe was none of thole, ana that thep bad 
always Liberty of taxing the Foreign fo. the Defence af the 
Corporation in Cime of Har, efpecialiy when there mag 
anp Danger of Foreign JInvation. 

Hale Ch. 7. Vou ought to {et forth, that there was fame 
Furisdition ta whith the iBarty minht appeal if be iwere 
injured, atherwife the Coeparation will te Party and Fuoges 
and all, and they will tar the Lands of the Foreign ta what 
alue they pleafe; and be fain, there were thee Sorts of 
Suits, 1. Between Party and Party, and there vou mute 
return that pou babe Juvisdfition, edly, MWBatters of the 
Cron, and 3dly, Matters of a middie Mature, as where 
the Ling and bis Subjets are both concerned, as in this 
‘Gale. Sed Curia advifare volunt. 


Anonyntty. 
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(112.) 


Highways. 


(113) 


Eftoppel. 





Anonymus. In B. R. 


N Tnfowation was erbibiten in the Crown-Office fo} 
noing with above five Dorles, upon the late Sta- 
tute for Dighwaps : It was moved in Arret of Judgment, 
that an Jnfoxmation would not lie in this Cate. 1. BWecaule 
Here is nothing given to the King. But to that it was an- 
fwered, that the Wenalty being Divided into thee Warts, 
and one gait to the Repair of the Dinhways, that the 
Ging wags concerned in it. 2. At was objected, that it will 
not lic in this Court, becaule this was an Dffence that was 
not punithable betee this Statute, and tn tuch Cates, it 
the Statute gives a particular Way of Recovery of the 
Penalty, that ought to be puriucd, and fo this Statute hath 
Done, for here the Dfficers may tile a Dorie, &c. as the Sta- 
tute Ditexs ; and fo this was Cited 10 Co. 56. Dj, Fofter’s 
Gale. 2 Co. 643. Plow. Stradling’s Cale. Judge Twifden citen 
ane Egorly’s Cate, where it was ruled, that at the Common 
Law, if a Party carried too great Loads, be was indictable, 


Forth verfus Walker. InG.B. 


EBT upon an Dblination, Che Condition was, that 

ff the Defendant (who was arrefieD upon a Laticat) Dg | 
appear fuch a Day ad refpondendum J. S. fecundum confuetu- 
dinem Curie, &c. Chat then it thauld be boty, 

Che Defendant pleads that there was no fuch Cuftam, &c. 
and the {olaintift demurred, 
GHerj, Turner pro Quer’ argued, that the Plaintiff’ ought ta 
have FuDmment, for chat the DOelenvant fhall be eftopped to 
fay there {9 uo fuch Cuttom, contrary ta the Condition of 
the Wound, and compared it to the Cale in 18 Ed 4.4. Che . 
Condition was to pay Waney Due upon another Obligation; 
the Defendant cannot fay there was no fuch Oblipation ; 
aud ii 2 Co. 33. the Difference is taken betiveen a general 
and a patticular Watter, Vide Pop. 114, 115. 

2. Adinitting there be no fuch Cuftam, pet the Jplaintift - 
ought ta have Judgment ; for if there be no fuch Cuttom, 
then the Condition is timpottibie, and fo the Obligation twill 
be fingle, for then it will be impofiible he fhould appear ac- 
coding ta the Cuftam, Perk. 142. 4H. 7.4. 2Ed. 4.2. Bro. 


Oblig. 45. 1 Inft. 206. Wut perhaps it map be objetted, that 
I the 
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the Hatutit by his Demurrer hath confeflen the lea of the 
Defendant, that there was no fuch Cultem, Aniw. FF there 
be none, the Diligation fs fingle ; but a Demurver bere wilt 
not be a Confelion of ft, becaule it is not weil pleaded, 

Obj. Che Bond is mave tu anoeher Form than the Sta- 
tute Doth Dired. 

Anf. Sf the Defendant wauld take ADbantage of that, he 
iniuft plead it, fo2 it is but a private Gt. 4Co. 76. Dy. 119. 
Plow. 65. Welides, every Gatiatian tram the Statute Halt 
not avoid the ond, ag it ig refalyed in 10 Co. Beufage’s pop caer, 

Cafe, Curia advifare volunt. 








Bifhop of Lincoln verfus Atwood. (114) 


N Ctefpats for taking thee Cunns of Day, the Defett- averment. 

Dant juftifies, for that be was Weadow Reeve chalen at 
a Leet fecundum confuetudinem manerii, and that Cime out 
of Bind the Weadow Reeve Had ufed to collet the Withop’s 
Rents, and had uled to have for his Wains, out of che 
MBeadotu in quo, &c. as much way as He could Daw upan 
a ewinary Cart; and fo juitifies fo his Load of Day, and 
Dath not aver that it was upon an owinary Catt: And the 
Court feemed to incline, that the ica was not qaad, becaufe 
he Had not applted bis Cale to the Lufton, And it was alfa 
urged by Nudigate, that the Lourt might take Matice that 
this was not an oinarpy Load; and he cited Egorly’s Cale, 
the Carrier of Oxford, teha was tnfexned againtt fo2 carcping 
4000 Clicindt, and was found Ouilty, and fined, Sed adjournatur. 


Leaves verfs Cox. (tr5.) 


EBT upon att Obligation of 201. againtt the Defen- Departure. 
Dant as Apniniftrate, of Benjamin Cole: Che Deken- 
dant pleads that the Jnteftate was bound to him tn 500). 
and that he had but 201. Affets, which he referhes tewaras 
SHatistation of that Wand of 5001. 
Che Plaintiff repiies, Chat that Bond was fez Per- 
formance of Cabenants, and that na Covenant was broken. 
Cie Oekenvatit rejoins, that by a Covenant be was ta 
pay Hii 130). faz the Sale of Ticad, and that aol. of that 
was Not paid, 
Che pPlainti— furrejains, that the Cavenant twas broken 
only ag to that 401 and the Intervet of it, which was 17s, 
> i Da and 
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and that that was fatisfied, and that be keeps the Wand a- 
foot fraudulently to deceive the [laintiffi. And it was ad- 
judged per Curiam ta be a Departuce. 





(116.) Warkehoufe verfus Symonds. 


Rejoinder too Die again an €recute,, who pleads feberal Jute: 

gencral. mentg, ultra quod, &c. Che laintiff replies, that he 
kept thole JuBaments a-foot to Defraud him. Che Detenvarig 
rejoine that be DID not keep the faid Judgments on Foot ta 
Defraud him, hut Does not fay thew, nor anv of them: and 
it i¢ polite be map defraud toe [taint by keeping ane of 
them a-foot ; & femble al Court q’ eft male; fed adjournatur. 


(17) _ Shaw verfus Storton. In B. R. 
Adminiftra- HE fole Queftion was, Tbether a Debt upen a Con- 
Son ene that thould be Afiets where the Creviter was, o2 twhe- 
lia. ther it fhauld follow the Debtor, And it was objected trom 


_1 Rolle gog. and from Noy, that it thowld follow the Credi- 
to2. Wut it was adjudged in this Cale contrary per Curiam, 
accowing ta the Cafe of Byron anh Byron, 3 Cro. 472. ani 
my Low Chiel Suffice cited one Needham’s Cale, 7 Jac. ave 
{uDHeD accoWingiy: Ano it was fain hp the Chief Jutice, 
that 1 a Wan hath Ooods in the Owwince of York and 
tie JOravince of Canterbury, there mui be two Admint 
ftrations granted, and fo there mutt if the Anteftate hath 
@oods in England, and Oaovs in Ireland, becaule there are 
tuo fuperio Jurisditions in both Cafes, fo2 as there is an 
Qrepbif}ep of Canterbury and of York, fo there ig Of Dublin: 
Sut if a Wan hath Goods in one of thele Davinces in 
England, and moe ©oods in France, 2 ttt the Eaft-Indies, 
there one Aoiminiftration thail ferve the Curn, becaufe there 
{3 No Jurisnition that we take Matice of. 


C118.) Dugar verfus Norton. 


Guardian: F a Leale be made by the Guardian, and the Ward under 
14 Bears of Ane, it ts the Leale of the Guardian, and 
not of the ard, but after Fourteen, itis the Leate af the 

Tard, and not of the Guardian, 


a Brum. 








te ee ee 


Dev d-enm)Patcin 1673. 103 





Brumfield verfus Tea. (119) 


Retvals for Diftraining bis Cattle, and impounding Ditres. 
then till be paid a certain Sum of Waney for them, 
Che Defendant juftified foe a Drift, &c Che Question 
was, Cibether the Cuftam of Opift would impower jim te 
Difttafn? And it was laid in this Cate, that be that jutifies 
a Diftrels fo. au Amercement, mut alletme a Cutom ta 
Diftrain ; and fo they uluaily Da fer Cali, though there is 
an Dpinion that they need not: And the Low Chiel Juice 
cited the Cale of Teukesbury, tuyere they Difttained for the 
Mepaic of a Wridye, anv BiB ust alledar a Cuffam ta 1 Roll. 66. 
Difttain, and pet it was Held gost encwush, becaufe the 
Party had ta other iRemedp, Sed principalis cafus adjournatur. 


Cockein verfus Lane. (120) 


Wan pleads a Bargain an® Sale, and favs chat if Bargain and 
{ag debito modo irrortulat’, and Does ot fay within fit oo. 185: 
Months, Hale Chiek Julfice + Jt hath been ruled ta be bad 
itt Pleading, but in a Special Clevdik= tt wanls be well 
enough, fo2 there it thall be intended. 


Lucy verfis Leviton. (121.) 


( \Dobenant for quice Enjovment again all POcrfons claiet- covenant. 
fig under Bir Peter Vanlore ; and fheiws that fuchy a 

one DD Hiffurh Hin, clamans titulum under Bir Peter Vanlore; 

and the Defendant Bemur’y becaufe he di not fay legalem 

titulum ; and for that the Court took this Difference, Chat 

where a Ban makes a general Covenant againtt aff Perio, 

there & Beach of Covenant hall net be aliedgcd bp a Di. 

ffurhance, uilefs it be by a lawful Difturbante - but sther- 

Wwife it is when the Cavenant is ta enjoy quietly again 

a Particular Perfon, accawing ta the Difierence taken in 

the Cafe of Tidfdale and Effex, i Hob. 34. Aun the Caure e Co. oo 

fai, nenerally in Cobenant it is fuficient to follow thee 

Cinds of the Covenant, Yely. 30, 40. 


Anony- 
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104. 
(122.) Anonymus. In B. R. 

Jeli: Ndebitatus Affumpfic Was bought in the Court of Coventry, 
ump: it. 


Hob. 5. 


Scire. 


and alferes that the Defendant was indebted ta hin 
fo, Goods fold . and being fo indebted Did, &c. aflame infra 
jurifdi@tionem Curie ; at pon Non affumpfic a CierBie was 
niven fo2 the Plaintiff; and a CUrit of Crro, was haunt 
to reverte this Judgment, becaute he noth not fap that the 
Goons were (ald infra jurifdictionem Curie. And the Low Chiet 
Fuftice Hale was of Opinion that it was good enourh,; fo2 
the Indebitatus i but the FnDucenient to the Aitian, but the 
Affumpfit is the Hound of it, for this ts not an Aion of 
Oebt, hut an Ation an the Cafe; and the Ailedging the In- 
debitatus {§ but to helw that it is not a Oebe upon a Judg- 
ment, no2 an Dbligation, taza Rent; fo that tf be had 
{aid Indebitstus pro vinis yenerailp, it weula Habe Leen mood 
enough, Wut Twifden, and the JPeacifers of the War 
affirmed, that fa thefe ten Pears latt pa it had been the 
conffant JPatice to reverfe JudHments in inferio: Courts 
for that Fault, for in an inferio Jurisnition nothing thait 
be intended within it but what is erpeeistp alledaed. Hale 
fat, if the JDattice of late Had been fo, be thauia very hara- 
iy be induced to alter it, for be DM mot love cedere decifis ; 
but be faid he had attended this Court 30 Bears, and ne- 
wer beard it ruled fo: And Wylde faid, be bad attended 
20 Pears here, and never knew it: And Hale took this Dif 
ference, Chat ti be bad laid fo. Mares fold at fuch a Place, 
he ought ta dave fad it was within the Jurisdition of the 
Court; but tf no [lace appear, and the Affumpfic be alfedyed 
within the Jurisditien of the Court, it is weil enounrh ; 
but be faid be fhauld be unwilling ta recede from the late 
JOrecedents ; whereupon he wifhedD them to name any otber 
€rroz: And the Countel laid, that in the Venire facias there 
Was per quos veritas melius fcire poterit, fnffead of fciri, and 
all agreed that was bad, but fcir with a Oah was weil 
enon), Advifare volunt. 


Mildmay 
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Mildmay verfius Cox: G23.) 


HE Defendant was arvetted upon a Laritar, and gatae Sherif’: Bond. 
‘Bond ta the Sheriff for bis Appearance ad refponden- “2 

dum querent’ in placito debiti: Gud the Queftian was, Wibe- 

thet this Band was vety by the Statute of 23 H. 6.10. he- 

Caule it was made for anotyer Ching than was contained 

in the Wirit ; fo the Witit is only de placito tranfer’, and 

the Ac etiam bille fs only to nibe the Defendant Matice, that 

the Plaintiff will Declare again him fo2 it when be appears, 

and the Gil Doth not come in till after Appearance. And 

Hale fata, if their Civits Mould be ad refpondendum in placito 

debiti, the Conman joleas might juftly quarrel with them 

for incraathing upon theit Jurisdition + And they all Heid 

the ond tu he void, hecaufe tt Varied clearip from the 

tit. 


Trumball verfus Barker. (124) 
EBT upat at Dblimation faz 4001. and the Obligation Variance. 
{vas quatuor centum li. and the Declaration twas qua- 
dringent’ li. Che Defendant pleaded a Clatiance ; but it was 
adjudged to he well enough, and ta be the fame Ching. 


Randall verfus Richill. In B. R. (125. 
HE Queftion was, Cihether a Rent-charae netwly Gaverkina. 
created, iMuing out of Gabelkind Land, thould delcend Replevin. 

as the Land bath to all the Sans, 02 to the €laett onlp ? 

And the Court were of Dpition that it auld, notwithtand- 

ing there are fome Dpinians in the Wooks to the contrarp. 

21H.6.1. 26H. 8.4. And they faid that it is not, hecaute 

the Laid is Gavelkind that it defcends to all the Sons, 02 

‘that the Gite thall be endowed of a AWatety, oz that the 

Land fhould not be forfeited by Attainder ; but thele were 

particular Cuftams that doa attend for the moft part Oavel- 

kind Land: But they fata, if Land be difyavelled by Akt of 

Patliament, thele Cuftams are not taken away; and thep 

all agreed that a Cite would defcend as the Land doth: Wut 

becaufle Serj, Hard. had ftudied the saint, they gave hima = 

Dap. the nert Cerm to Dear What be coula fap to the 

contrary. 
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(126.) 


Error: 


(127) 


Leafe at Will, 
how determin- 
ed. 


contrary, And the main Reafon in the principal Cafe teem 
eD to be, becaufe a Rent iffues out of the Land, and goes 
to the Party, by Map of Weceompente fo2 it, Poftea. 


Welch verfus Bell. 


A CUtit of Error was Mought, and Jnfancy allengen faz 
Caufe, aid conclwaes & hoc parat’ eft verificare pro- 
ut Curia confiderabit. @he DQuteftion was; Cibether he han 
iwell conclided , becatife Fnfancy being a Watter of Fat, he 
feemg to put it upon Crial bp the Court, Hale: Jt is well 
enough, for if be han conclideo & hoc paratus eft verificare, ff 
Had been gyood without Doubt, and ft is common to ada 
prout, &c. and the &c. there inuplics the fame that is heve ex: 
prefied; and the Weaning of it is na more, but chat he thait 
be ready to make it appeat as the Court hall think fit; and 
if be Had pleaded & hoc petit quod inquiratur per patriam, ff 
had been bad, for perhaps the Party might have a Releale 
of Errors to plead, and then be had concluded him to plead 
it, Vide Yelv. 58. Bulft. 37. 


Turlefton verfus Rives. 3 Keb. 207. 


HERE {was a Lefivee at (Ui, and the Leflore makes a 
a fe Leale fo2 Pears to a third Perfon, to begin prefentip, 
by Paral, but agrees vith him that be thall not enter til 
fuch a Day, which was after the Dav that the Rent twas 
Due from the Lefiee at CU, Che Quetticn was, Whether 
o2 ne this was a Determination of the Leale at Mtl? 

Che Watter was Oebated at the Wench, but not argued. 
Hale feemed ta inciine, that the Leale mas fot Determined ; 
fo. he fait, it is at moft but a Determination by Wniplica. 
tion; and the Leafle betnuy bp jparol, it poftibipy may be moni- 
fied by fuch an Agreement, fo that it thould not touch the 
Leale at WU, though if it hav been tn viting, fuch a 
Pwvilo would Have amounted but ta a Covenant, Chep 
all agreed, that it a Leafe at Cit were made the 25th of 
March, and then the Leifer makes a Leafe for Pears the 
26th ta a Stranger, and the 27th the Leflee at Cll not 
Having Motice fows the Land, that be fhail have the Crop, 
But Hale faid, the great Diticulty vi this Cale would be, 
Chat if the Leffee for Pears fait be faid te Have the Re- 

vetfion, 
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Verfiat, bow then cam the fictt Leflee be Cenant at CHEMI to: Roll. 952. 
effo2 > 
Mera qj Have a Tenant at CUifl, and FJ fay to wy Bailiff, 1 
do determine my Will, this till not Determine the Leafe, if 
the Lefice hath not Wotice. 1 Int. ss. 1 Roll. 860. Wut thep 
bi ageeen, if the Lefioz had bargained and tole to another, 
that if Had clearly Determined the Leate, 





(128.) 





Holloway verfus 


N a iReplevin the Defendant avows by Civtue of a Leale Averment: 
made bp a Tointvefs, vending Rent, and for chat the 

Rene was heHind he abows ur ballivus of the Femme, and 
Dat) uot aber that fhe was libine. Qnd the Wlaintif® ae: 
mMurced, and MHhewed the Inluiicicncy of the Averment fo 
Caule. We was laid, that uc ballivus after a general Demuecet 
would Habe been an Averiment good enough, and if there 
Had been no Averment, after a Cecdit it would be goad, 
but it being Here (pecially hewed for Carife, it may be Taube 
eD. Qn Hale faid De had Known it, where the heir did fo 
a Rent granted to His Anceftor ag Aretro to Him, that this 
was a fufficient Averment of the Death of the Anceftoz; and 
this Difference was taken between a Jukification and Avaw- 
rv, Chat in a Jultification it is tufficient that the Party be 
alive at the Cime of the Diftrets taken, but He cennet a- 
ae uniefs the Party be alive at the Cime of the a: 

OW2Y. 


Hill avd Good. In C.B. (029. 


WRavihition for Atinity. Jones argued, that a J20Vfbf- Prohibition 
tion ought not to be gvanteD; for althougy this was Moe sy 
not erpetiv forbidden, if 13 in equali gradu with foie that are, Pot Cafer62, 
and Sir Ed. Coke in 2 Inf. 683. enuinerates this for one of U7 a3 ez: 
the prehibited Dewees ; and itt Lev. xviii. v.16. Thou thall 
not uncover the Natednets of thy Brother’s Wife, and this tg 
in the fame Denree as that; for the Husbands Brother is 
io nearer to the Cite, than the Wifes Sitter is to the 
Dugband, And fm Clement’s Apoftolical Conftic. 19 Canon, 
tiete is a Penalty of 51. upon Him that marcies his itfe’s 
Sifter; and it is prohibited in the Cable of Denrees at 
lowed by the Church; and {nthe 99th Canon of Ming James; 
and 
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and it feems to be the Judgment of the Warliament in 25 H. 
8.2. and 28H. 8. 7. and ft Levit. xviii. v. 18. t¢ feems to be 
ermeny forbiaden, ant fo thefe Realans he defired that na 
JProbhibition might be granted; 

But Vaughan anfwered, that as for the JuDgment of Par- 
liament in thele Statutes alledDged, they were repealed, and 
as foz the Cert in Levit. xviii, v. 18. it muft be intended to take 
a Sifter in the Lifetime of the Ciife, and as fo2 the jOunith- 
ment i the Apoftolical Conftitutions, that rather makes that it 
was not within the Levitical Degrees; and theretoe thep ape 
pointed that [funithment, looking upon it as incanvenient ; 
fo2 if it had been within the Dearees, the Marriage had been 
pod; and he (aid the Cert in Levic. xviii. v.18. made tather a- 
rain them than fo2 them, for the obibiting it in the Life 
of the Wife, ta ver ber, was an Implication, that after the 
Mite’s Death it was not pobibitea, and at that Cime he 
might babe taken another CUoman in his Cites Life, for 
then Polpramp was fateful, Wut the Court (aid, this mag 
too fweinhty a Wufinels to be determined upon a Wotion, 
and therefore they would grant a 2obibition, and the jPar- 
ty might Demut, if there were Caule, and then it would be 
judicially before them, . 
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Witterong verfus Blayny. (130.) 


CHE laintif€ Having obtained a Judament itt Mid- scire racias. 
dlefex, upon a Nihil returned there, {ued a Sci? fa’ Pot Cafe 168, 
into Montgomery, and the Defendant was ceturnen °° 
Certenant ; and the Defendant came and pleaded 

that he was not Certenant at the Cime of the rit, noz 

any Cime before maz after, Tibhereupon the laintif— de- 

muted, 

Sife argued pro quer’, that the Party fhould not be admit: Sherif’s Re- 
ted to this Craveric; and for that cited 3 Cro. 872. which ig MA 
erprets in Saint; but he faid, perhaps it may be objedted, 
that a Sci? fa’ till not mo inta Wales. 

Anf. 9 the Law thould be fo, there would be a great Fat: wares. 
lure of Juftice, for then, when the Defendant faw that 
uInment was ike to go again him, be would tell his 
Land pere, and go and purchate moe in Wales; and be fata, 
there are feveral Authorities of (ivits that wo into Wales, as 
a Ca. Sa. 2 Cro. 484. 1 Bulft. 54. a Cap. again the Bail, 

r Bulft. 156. and ft Co. Ent. 181. this Court writes ta a 
Withop in Wales, upon Ne unques accouple, &c. 

Baldwin pro def’ fat, that it ould be berp mifchievous, 
that in a Matter of Freehold a Wan fhould be bound up by 
the Retutn of the Sheriff, and he faid tt was common to 
ttaverie the Sheriff's Weturt. Co. Ent. 622, 623, 624, &c. 


Ff and 








IIo 


Godb. 214. 
cont. 


5 Co. 32. 


(131.) 


Ante Cafe 69. 


3 Keb. 171° 


Notice. 


Execution. 
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and he conten the Qucority of the Cale cited fn 3 Cro. 872. 
but the JOwaitice hath been fine conttarp, Dy. 212. 3 Cro. 
859. Q Devaftavir may be traverfed, 

Qs to the fecond Woint he held, that this Wirit wenld net 
ho inte Wales. for admitting that a Ca. Sa. o2 a Cap. againtt 
the Gail, o2 a Fi. Fa. 02 an Elegit will ya, pet thele da not 
come up ta this Caic. for there the [arties bad fubmitten 
themteites ta the Caurt; but here the Certenant is a Stran- 
yer; ald fd upon a Quare Impedit a CUcit would yo to the Bi 
hop; but that is proprer neceffitatem, becaule the Withop is nat 
fubjecé to any other tnferiog Jurisditien, As for the Cafe 
Of the Devaftavir, Windham [aid the [party may traverte it, 
if it be @ Devaftavit found by Inquifition; but if the Sheriff 
return it of himfelf, tt is not traberiable, but an Aeion fies 
againt the Sheriff for bis talfe Return. 

Qs to a Sci. Fa. pofy (uta Wales, the Cort tock this Diffc- 
rence, Chat orininal Uiivits Did nat na thither, and that is 
the Weaniny of breve Domini Regis non currit, but Mitits of 
Erection would wo there, Sed advifare volunc. 


aA le 
Nightingale verfus Lee. 


HIS Cafe was argued again bp Sife for the Piatti, 

who faid the Defendant ought to take Petice at hig 

{evil eben the Mivit is tued out inte the fame Councp, Dy. 

32. Jt is fad there by Baldwin, that tf the Crecuta, paps 

Oechts pending another Wicit, it is no good Adiminifeation. 

(But to that Cafe Windham atifiwered, that the Cafe there 

twas, that an Erecute had pleaded lene adminiftravit jour 

de? bre’, and then de fheuld not give in Chinence Debts 
paid after.) 

Ano Sife Maid, it ig not fa Hard that Crecutes hould be 
hound to take Iotice, tor in feberal Cates thole that 
ate ttere Strangers fhali be bound to take Matice at 
theit erifis, as if a Stranner buy Oaods after the Tefte oF 
an Erecution, the Gesds are baund, and he cited a Cale 
Of Samuel }, Peafon in this Court, 1658. which was, A Fi. Fa. 
Was alarBed inta Middlefex, and the Defendant hada Cerm 
fo2 Pears fia Doutle {tr Surry, which he (eld after the Date 
Of the Fi. Fa. tt Middlefex, and afterwards a Teftatum Fi. Fa. 
(was Awarded (nto Surry; and in an Cyettinent fo2 this Moule 
the DOuettion fas, Clibether the baule was bound by the 
firft Fi. Fa? Gnd ft twas refolved that it was not, be- 
caufe ft twas in another County; but ff ft had been ft the 
fame uae it woul have been otherwite; and he _— i 

t 


i SET 


Dest erm iS. Tai 1673. 





Ril 





the ack of 2 H. 4. 21. tubere the arty pleads Commerancy 
in another County, and that be had abuiniffred before J2o- 
tice, {¢ {s clearly tinpiled, that if be Had been in the fame 
County he mul Have taken Matice, and Plow. 279. where 
Qaminiftration is pleated before Wotice, is to be intended, 
uber the Party ives it a Foreign County, fo. there the 
“Bonk of 2H. 4. {8 cited, and Trio. 21 of this Bing, the 
Gale of Miller anB Overton ig adjudyed erprefiy tn thts 
Dine. 

| Jones pro def? argued, that it ould ke inconvenient and 


abiuen, that the Crecutor thauld be bound ta take atice Novice. 


of an Driginal, though i¢ be tithe fame County, fo2 thele 
Reales? 

1. Che taking out of an Diginal is the bare AF of the 
PAaintif, and of tuch Chtigs the Defendant is net Pound 
to taite Wetice. Hob. 58. and fr Camp and Smith’s Cafe, in 
this Court the lat Cerm, it was reiaivey, chat whereas 
the DefenBant Had pramifed to wntoad the Goods of the 
Plaintiff, &c. within fourteen Dave after his coming ta 
Hull, that no Attion would fie, witheut Motice given, 

2. Che Law hath ogwered a Summans, anv fuppates chat 
the arty hath Moatice by the Summons. 

3. Iu Cales that ave penal, the Law will always make a 
favourable Conftrution in Cafes of Forfeiture; as in the 
Cale of Rent, a Condition fo Default of Papment te re- 
enter, the Law fays there muff be a Demand. 5 Co. 112, 
3 Co. 64. @he Wargainee fhatl not take Advantame of a 
Conditian befor Motite. 

4. It is impotible the Defendant can take Motice of this 
Mrivinal without Motice; for the Driginal is taken out of 
the Chancery at Weftminfter, and the Defendant ives ac 
York; and by this Rule, if the Defendant adminiftres any 
Go0yws tye Aowow atter the Original taken out, tober tt fs 
impotible be could Gave Moatice, he fhouid be charged, & 
lex non cogit ad impoffibile. 

5. Chere is na Record till the Wieit be returned. 7 Co. 
30. A Suit hall not be faid to be Bepending, fo as not ta 
be difcantinucd by the Death of the Wing, within the Sta- 
tatute of 1 Ed. 6. 7. 

And thie Court is ust hound ta take Matice of a Record 
gf another Cerm, noz of a pribate AX of Parliament, un- 

iefs it be pleaded, which ig a Recow of the highett Mature, 
and inthe King’s Bench and Exchequer the Plea is, that 
he haw fully adiminiftred ante exhibitionem bille, and that 


‘implies 
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implies Rotice, for the Will is not evhibited till the Party 
{S$ in Cuftodia Marefchalli. 

Che Authoities ave 2 And. 159. Fitz. Executor, 39. Moor 
678. 37. pl. 122. 

qua as to the Cafe put by Sife, of Buying of Goons af 
ter an C€xecution awarded, it is na moe than Buying 
of one who had na Title to fell them; and as ta the Cale 
of 2 H. 4. that Bovk Does nat caine up to this Cale but by 
Ymplication , fer there be pleads Cammoaancy in another 
County, which is fafe, when it may be trulp pleaded ; but ft 
Doth not therefore follow that the Party map not plead the 
fame [lea as ta Motice, thaugh it be in the fame County ; 
and that Cale (3 Cited it Bro. Notice, 16. Adminiftrator, 52. 
Executor, 43. Affets, 4. and in fame the Cammorancy is men- 
tioned, fn fone not. 

Vaughan faid, a3 ta the Cale of Miller and Overton, Quod 
inconfulto factum eft confulto debet revocari. And he (aid, there 
can be io Difference at all as to Motice, whether the jPar- 


tp be in the faitic, 02 in another County; only when be is in 


(132.) 


Plea Puis dar- 
rein continu- 
ance. 


(133-) 


Devile. 
3 Keb. 245. 


1 Roll. 834. 


another County, then it is tmpotible that the Sberif— coulu 
fumes bin ta give Him Matice, Et adjournatur. 


Gardner verfus Bloxam. 


EBT fo: Rent. Che Defendant pleads Nil debet, and 
I fo Giue joined; and at the Dap of Nifi prius the De- 
fendant pleads quod puis darrein continuance the }Plaintift re- 
Ieafed to bit, and Doth not name any JPlate where be re- 
Iealed, fo as no Jue could be taken; and to this the 


{Naini Demuureed. And it was adjudged a Fault incurable. 
Fo2 [PieaS Puis darrein continuance, vide 2 Cro. 261. Yelv. 121. 
3 Cro. 49. Dy. 361. 


Wilfon verfus Robinfon. In B. R. 


Dan Devites all his Cenaint-Right Eftate, Semble per 
A Curiam, that it pafles a Fee-fiinple. And fo per Twil- 
den, FE he Deviles ali bis fate, it thall be taken to pals all 
in tefpet of €ftate, as of Lands, but the Ditticulty in this 
Cale was, becaute be debifen all his Cenant-Rinht C€ftate 
tagether with bis Lands fn B. and C. and for the Lands fr 
B. and C. it can pats them but fo2 Life, and it will (per 
Hale) be bard ta make the fame lode pals a Fee-fimpic 
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as to Wart, and an Eftate for Life oniy as ta the other, Et 
adjournatur. 





Anonymus. (134.) 
Rohibition was mowed fo2 to the Court af Chelter, there Proreition._ 
a JOroka2 had ecdibited his Libel fo2 bis Fees. Ana Serj. ~ erento 
Goodfellow, being ta thew Caule why a jProbhibition Hhauld 
not wa, cited Nat. Brev. 41. twhere it is faid, if a Ban doth 
acknowledge himnfelf ta owe to another in the Spiritual 
Coutt ro). fur Watriinonp, an Ceftament, he map tue there 
fo2 it; and fo 12H. 7. 23,24. Jf 101. be awarded for Cots 
there, they map fue for it there, and be faid, that the Cem- 
poral Courts cannot know their Fees, and fo they are mot pra- 
petip fuable for there. Wut to that it was antwered, that if an 
Automation fer Extortion be erhtbited, there the Cemponal 
Court Hall take Couulance what thee Fees are; and fo it 
may ag tell Here; and this is a Ceitpoual Contrat, ta pap 
bint bis Fees, and what. he fhould fay out. And Robinifon 
faid, a Pobibition was iatelp granted ta Sir Edw. Lake, 
(Chancelfoz of Lincoln) upon a Libel exhibited by an Qoyg- 
cate for bis Fees, and 2cs. 1a out ta Serjeant Dallifon. 
Vaughan Chiet Auffice armued ftranaly, that no jOrohibition 
ought to we, Sed alii jufticiarii dubitaverunt ; ergo advifare volunt. 


Afhenden verfus Clapham. (135.) 
EBT upon a Bill obligatory, {cil’, Borrowed of Requeft. 
tol. which I promife to pay upon Demand; the jPlatntife 
fay, Quod licet fepius requifitus he had not paid it, but Doth 
not lap anp atual Demand; and Cerdit being for the Plain. 
tiff, Baldwin moved ti Areett of Judgment, becaule no par- 
ticulat Requett in Cime and Wiace fs aberred, and cited 
the Cale of Browne }, Dunnery, Hob. 208. Sut per Curiam, Poft Cafe 429, 
a Requett is not bere neceflary, it being for the JPayment of 595- 
a Debt, and between the Parties, but if it bad been. upon 
a JPenalty, 02 a JOomife by a Stranger, o2 for fome collate: 
tal Batter, there a Requet mutt be laid, but here it apes cro. 386. 
Peats that a Oebt twas Due, and it being fox the jay- 
ment Of MDonev bp the Debtor, although it be faid upon 
Demand, yet the Bringing of the Attion is a (uflicient De- 
mang, Vide 1 Cro. 384. Latch 209. 3 Cro. 548, 721. 





Gg Wilfon 


I 14. 
(136.) 


Affumpfit. 
Ante Cafe 66. 
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Wilfon verfus Dove. 


HE Olatntiff veclaves, Chat whereas the Oefendant 
as indebted to the jolaintift 31. foe Gnterett upon 
an Obligation, the Defendant, in Confideration the Ilain- 
tiff aula Deliver up the fait Ovlfe vation, DD promis that 
he would nav the fatd 31. to one William Ayres f02 the Gife of 


Make appear: te 1laintif, in Cale he DID not niake {t appear to, and fa- 


Lat. 96. 


tisfy the fait William Ayres, that be bad paid the faid 31. be- 
fore; and avers that he dit Deliver up the Dbligation, &c. 

The Oefendant pleads that he aid pay the Wonep, and 
wibe Motice of ft to William Ayres, and DD make it appear 
to him that the Money was paid. Ca this the jplaintif— 
Demurred, and ihewwed for Caule, that this jSlea amounted 
but to the Oeneral Ifue. Nudigate pro Quer’: JE an Affumpfic 
be Mounht for the Wayiment of Boney, and the Maney be 
paid befaue the Ation tought, the Defendant map piear 
Non affumpfit, and itive it iti Evidence. 

But to that the Court anfwered, that here is a collateral 
Matter, befines the Payment of the Wonev, and that is 
the making ft appeat to William Ayres; and the Aition here 
AS not graunded upon the Mon-payment of the Qoanep, out 
upon the not making ft appear; and fo as to that [Point the 
JPlea was fell enough. 

2. Obj. was, that the Defendant hath pleaded that be 
‘mabe it appear, but Doth not fay how be made it appear ; 
but anlp faps crornttvonre Fatty 

Baldwin pro Def? fain, Chey might make ft appear in the 
fame Ation. Wut to that the Court anfwered, that cowd not 
be, as this Cale is; fo2 the Difference is, when a Wan 
pwumites ta make a Chiny appear generally, there be map 
make it appear in the Aition ; fo2 it twill be intended to make 
it appear to the Judges hefone whont it thall be tried; but 
when it is ta make it appeat to a particular Perfon, ‘there 
it muff be bp fame other Tay, as by probing of it pafd bp a 
TUitnels, 02 by an Acquittance under his Dand, &c. And fo 
is the Cafe of Gold ), Death, Hob. 93. 2 Cro. 488. Qnil 
then be ounht ta habe alledged that be had made ft 
appear, and here he faps only conftare fecit, inbich fs too 
neneral, fO2 no Flue can be taken upon it: And per Vaughan, 
FE He had faid He had made it appear hy telling of Him fo, 
that bad not been good, for that had appeated to the Coure 
to be no making it appear, but if be had Catd he had made 
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it appear ta W. A ana be bad beet fatistic’, it might Have 
been well cndugh: And they compared it ta a Dilcharwe 
hich a Ban pleads , he mul Hew ‘what Kind of Dilcharae 
it was, that the Court map judge cf it: Wut per Atkins, 
that is not alfke, fora Dilchatye is a legal Aé, but Waking 
it appear fs a Watter of Fac. 

Che Defendant was to Da two Chins, ca make it appear 
to W. A. and to fatistp bin; fo that it be ban fet forth bow 
he had made it appear, fo that it Had heen reafonable for 

W. A. to babe been fatisted therewith, 02 if upan this se- 
neal Ailenation be had alledged that he bad been fatisfied . 
it might habe been well enounh ; but here tt betny menerallp 
alichged that be Di make it appear, and not hewing how, 

202 that the Party was fatisticd therewith, per Vaughan, 
Windham and Ellis (Atkins econtra) JuBgmMetit was given fa? 
the Plaintiff. 

Note; Vaughan made a Quere, beter the Affumpfit he- 
fy for Juterett Waney, was goov. Vide 2 Rolle 782. N° 30. 
1 Rolle 18. 1 Cro. 273. but however, here was another goad 
Conlideration; viz. Che Oeliverp up of the Band, 


Thomas verfis Saltmarth. In Cam. Scac. (137.9 


HE fecond Saturday in this Germ, Wao Littleton AnteCateros. 
and Juttice Wylde argued, and they oth bela i ail Peas 
thee Points mith Yulkice Atkins, viz. 

i. Chat this Patent was good in its Creation. 

2. Ghat it DID not Determine by the Death of Ming 
James. 

3. That it was faved by the rwbila in the 12th of this 
wing. 

Litcleton’s Gtgument twas much te the fame Eick ag hate 
that atgucd before. 

Wylde faid much what tas fait befor ; and be faid here 
tere thee werp great Chinas concerned in this Cale, ta 
all which fe Tudyes ought to habe great Regary, 

1. Che King’s Revenue: 

2. Che Ming's Power of dilpenting with As of War- 
Tiament. 

3. Che Subjeks Liberty. 

Gud as fo the fir Point, that the Watent was paod in 
its Creation, he oferved, Chat at the Common Law every 
Wan mindt fet up a Ginter, oz elfe any other Crave that 
be pleated; and that Crave Hath alwavs heen favouted, fe 
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being as neceflary to the Wodp Woalitick as the Circulation 
of Wind is ta a natural Weby, and therefore hath always 
Been promoted by the Lat; and therefore in the Cafe of 
the Werchant Captor, put ti 11 Co. 86. there a By-Law 
was made fo2 the Refiraint of Crade, it was adjudged void. 
from which Obfervations be Div inter, 

1. Ghat ail Ais of Parliament made fo the Reftraine of 
rade ought to be taken firicip. 

2. Chat all Grants made ta encourane it fhatl be et: 
pounded largely and beneficially. 

Obj. Chis joofellion of the Gintners bath been tubjek to 
Juconventencies to the JOublick, and therefore there have 
beeit feveral Ais of [ariiament made fo the Refiraint of it. 

Anfw. Che hel Chinys are Cubjekt to be abuied; we mute 
not therefore take thei away, but endeavour ta amend then, 
aw at the Connon Law, although every Wan might tee 
up a Cavertt, and map now fet up an Inn, pet if thep are 
in fuch Wlaces, and are fo managed, that they are IRu- 
fances {9 the ublick, they may be put Deten, and they da 
now frequentipy tt London, upon fuch Occafions, pull Down 
their Signs. 

Obj. Chat Cle is in London by Cuftam. 

Anf. Jt is fuch a Cuftam as is warranted by the Common 
Law: Befides, the wing bath made a Tuflice of Peace and 
SHervif Judges wha are fit ta fet up, and why fhall not the 
King judge Hinleit? Were ts alfa neceffiras & utilitas penfar’, 
accowing ta the Delcription of a Dilpentation, 11 Co. 88. 
1. J Relation ta the Cintners, 2. In Relation to the 
avy; for bp the Statute of 5 Eliz. no Wine ig to be im- 
ported but in our awn Cefiels. 

Odj. Cis Statute concerns the bonum publicum, and fy 
the Wing cannot Bifpente with it. 

Anf. Che hing mav offpenle with the Statutes that ate 
wade pro tono publico, fez all Statutes generally are made pro 
bono publico; but tebere the Difpenfation Doth take away the 
Guteret of the Subjek, there it ts not good. Stat, 2H. 6, 7, 
That a Wan hall be a Sbhevifi but for ane Bear, is made pro 
bono publico, and pet the Ring may ditpente with it; fo2 at 
this Dap the Sherif of Weftmoreland hath it by Invert 

Statute of Mortimain (was pro bono publico, pet N. B. 223. 
the Hing map Ditpente With if, 24H. 6. concerning the 
Cranfvortation of Cool, the Ring difpenten with it. 


4H. 4.9. Statute for hruginy in Wines tr Englih Ceflels, — 


the Ling difpented with it, as appears 14H. 8. 54. a 
I u 
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qnd the Statutes of Cranlportation of Wiael are of as 
gteat Concern to the Publick as anv, and pet 2R. 3. 12. 
the Cale ot the City ef Warerford, the Wing Dilpenled with 
it, notwithianding the great t Effect tet upon that Crate, 
a3 appears by the Recital tin the Statute of 27 H.6. 2. 28 
Isl Gs @s, ih lel Oy, 4 H. 6. 5. 

Obj. This Dilventation is of fuch an Crtent in Cime, 
{Slate and Werfons, that it doth in a great AWeafure repeal 
tie Stattite. 

Anf. 1ft, Chis jDatent is to be conftrued as ta this firit 
JOaint, as the it haw hee queffisned immediately upon the 
Creation of it, and then it ertended only ta chale that were 
at the Corporation ef Cintners. 

2. Jf it be abuled afterwards, this is good Reafon for 
the Wing to fue out a Sci. Fa. anDreveal ic; but this doth 
not make it vold in its Lreation, wecaufe it is fubjet ta 
Ghuie. : 

3. Chis ts not ttke the Cafe of a Wenopsly, fa Here ave 
NO negative Ciszds in it that none cite fhall fell Wine, &c. 

Obj. Chis is a Delegation of the ings [Sewer to ena: 
ble them, &c. ta licence wham they pleate to teil ine with- 
out Licence, 

Anf. This is nO more a Delemation than ig to moft €o2- 
poations, for the Hing yrants, that the Mayo and aider- 
ten of fuch a Corporation tall be Juffices of Joeace, as 
they ave now i London, this was never gueftioned ta be 
rood, ana pet they are eleken by the Bembers of the Cowpo- 
vation. 

Obj. Che crtent of it in Relpett of jolace is too large. 

Anf. Che Places are not exempted, but the Jerfans in 
the Wlaces, fo2 none but thafe that ave of the Coeporation 
of Ginthers are ereitipted. 
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Ad fecundam Quef?, @hat it Doth not Determine by the — 


Death of the Wing, be Held, for chat this is more than a 
hate Licente, for it is an Gutereft, and it 9 the Reftoring of 
an Gntereft, (which hall be always erpaunded favourably,) 
fo2 it Doth Sut nibe them that Liberty chat thep bad at Cam- 
mon Law. And tf it were a bare Authority, ag hath been 
objeted, pet it bath been long fince executed in the Lite of 
the King, and fo is net like an Authorty barely evecutap, 
fo2 that Determines bp the Death of the Jartp, by Reafon 
that he that is to erecute ft i3 to Do it in the Mame of the 

Warty, which be cannot Da when he is Dead. 
Ad tertiam Quef? he fait, be DID not fee that that was any 
Paint; fo admitting that it apne wood in its Creation, and 
continued 
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continued fo after the Death of the Wing, then ft was a 
{Dvilene lawfully injoyed by then, anv {fo without Danbt 
was faved by the JProvifo in the 12th of this Bing; anv fo 
He and Litrlecon concluded that Juagiient aught ta be given 
for the Defendauts. 


Twifelton verfus Dunckhill. In C. B, 


bbe E plaintiff was Sheriff, and having an Attachment 
again the Defendant out of Chancerp, returnabie 
in Cancellaria ubicunque tune fuerit, &c. Che Oelendant gave 
Bond for hia Appearance, conditioned to appear in the 
WHyancer~ apud Weftmonafter’ ubicunque. 

Cwo Objekions were made to this Declavation : 

1. Wecaule it Doth not appear that the Plaintiff was Spe- 
riff at the Lime of taking of this Bond, and that it mas 
taken bp the ame of His Office, and for that it was faiy, 
that Burton and Loe’g Gale it Style, Pafch. 1650. twas ate 
judgen in the Joint, 3 Cro. 800. 

2. Tt was abjeted, that the Condition was tepugnant and 
finpotibic, fo2 it is to appear at the Chancerp tr Weftminfter 
ubicunque, &c. whereas ff ft be anp where elle it is impotite 
fo appear init at Wettminfter, and the Chancery follaws the 
Ling; and it was faiy, that the Condition of the Dbiiga- 
tion ounht to be puriuant ta the Statute of 23 H. 6. ro. 

Dir the laiutii’s Part it was argued by Sife, that every 
Gaviance is net material, fo as the Intent of the Statute 
be pericuned. Dy. 119. 3 Cro. 862. And the Foam is not fo 
fititly to be putfed, but that immaterial Chings map 
fometimes be added o2 omitted, 2 Cro. 286. Dy.364. 3 Cro. 
466. Curia advifare vult. 

Nota q’ en le 3 Leon. 86. dictum eft q? ceft ftat’ ne extend 
al Chancery. Quere, q’ femble contra per Dyer. 

Afterwards this Cerm Judgment was given for the De: 
fendant, becaufe the (vit being veturnabie in Cancellaria ubi- 
cunque, ana the Band to appeav in Cancellaria apud Weftmonaft? 
was a material Clarfance, fo it is patible the Chancerp 
imay be removed fram Weltmintter before the Dap of the Re: 
turit; but ff it Had beer a JProcefs out of the Common 


Pleas, that would Have been good, for that Court is fired 
{11 Weftminfter. 
I 
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Threadneedle verfis Lynun. (139) 


HIS Wale was nat argued by Nudigare ex parte, CBrooine Leale by a 
concil’ del auter part nient eant parat’,) and be bela the ane Cats 
Leale was paid for thee Reafons: 

1. It ig made twhen there was another Leale in Welng ofa Pa Caler$:; 
Kreat Wart of the Land neither furvendered maz Determines , one 
and afthouwh it be found, that Ceftui que vic the Leate faz 
99 Bears mag made Died, pari y the Life of the Wifhay that 
made this Leate, pet that will nat alter the Cale, faz tf it 
foere mot ond fn fits Creation, it cannst by that cane 
be made woot hy Watter ex poft facto. 10 Co. 61, 62. Gnd 
when that Cenant pur auter vie mage a Leafe fer 99 Bears, 
tendraty Bent, and then furrendered, the Went wes clearly 
ertin. Moor 94. pl. 213. 253. Gila the Succeiler ought to 
Have the Land, 02 the Rent, in the fame {light as His {D2- 
Deceflor had, and here, Dart of it being it Leale, it fs net 
inthe fame Wight ; as Lite. 83. a Feofiment upon Const 
tion to reinfeotl, if the Feofice make a Feofiiment of but one 
Geve, the light of the Land is altered. 

Welines, this Leale is made by Forte of a [Oatwer,. aT Pover. 
JPowers ought always ta be {telly purined, 6 Co. 33. 3 Cro. 5. 

1 Leon. 36. 3 Leon. 184. 

2. Chis. Leafe, thaugh ft be of Land ancienttp fet, pet 
ft is not {et as ft as anciently,; for the Leale thoult be of 
the fame Lands, and neither moe no2 tefs, and thefe Sta- 
tutes fhatl be tiherallp erpounded that are for the Welerva- 
tint of the  Rinpts of the Church, 5 Co. 5. 

3. Che ielervatiaw is not fo effetual as it ought ta have 
Been, fox che Hucceler hath mot the fame Remedy for the 
Berit (Hats): it be the hune im Quantity) es His Iprwdecefos 
Have Had, Con tuycreas tHe twa Danow uledD ta be charged 
With the Ret, now there ts hut one charmeabie, for that 
Which isin Leale tox Bears fram the Leiize wha fureendered 
is not chareeakle wit) any Rent at ail, pur les reafons fupra; 
Moor 94. any by this Mrans, if this Leafe be admitted 
good, the Rent map hecawme vemediichs ; fo it the fic Lek 
fee Had leated all but one Aere, and furcenderen that, and 
the Wihap Haw leafed that, reflerdiny the ald Rent, this 
auld bp the fane Reafow he good; te2 the Finding the 
Galue Doth, net alter the Cale, anv although it Gath been 
objeted, that Cenant in Cail may teale art af the Land 
ufually let, and referve a Rent pro rata, v Ink. aq. b. pee in 

_ Monrjoy’s 
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Montjoy’s Cate, it ‘ig 3 Denied ied by the the Court, and pet, the’ that 


be a particular Ak of jPavliament, it 1S penned more inde: 
finitely than this Statute that enables Githops. 

Gud whereas the Cale of the concurrent Leate, in the 
Cale of Fox and Collier, Moor 108. hath been objeten, that 
is net ike this Cate, fo that is adbantaneaus to the Suc: 
cefio2, fo there be hall Dave both Rents During the Conti: 
iuance of the itit Leate, fo be tall babe the Rent upon 
the fecond Leaie by Efeppel till the fit is erpired, 

And thounh a Rent be recoverawle, pet the Bithop Suc: 
ceficr oundt ta have as ealy a Remedy as dis Oredecefin, 
and therefore it is made a Quere {it Moor pl. 1078. {whether a 
Rent veferted out of Cithes fhall be good, though it be 
fu Pears, hecaule there he may Have an Aiion of Deke, 
but be cannot diftrain, but if it be a Leale foe Life, he hath 
no Rewiedp, 1 Inf. an. Vide le cafe 10 Co. 61. Et adjournatur. 


Wary verfus Conquett. 


R eplenin faz taking bis Cattle 17 July. 

. Che Defendant jiullifies the Caking, as in bis Free- 
po, Che Wiaintift fays, that the Oefendant did for a ba- 
juable Confideration bargain and fell ta Maurice Tomfon fa 
roo Pears, and that Maurice was pofiefled by Cittue thereof, 
and dip licence Him to put in bis Cattle the firft of July, 
a See thei {1 quoufque, &c. 

Che Deiendant rejatus, and traverles the [laintit’s Re- 
smgeauta ab{que hoc, that be D0 per guandam indenturam 
fo? the fain Ceri and Conideration bargain and fell, prout - 
querens fuperius allegavit; & querens moratur. 

Obj. Che Defendants Counlel took Exception to the Re- 
plication, 1, Wetante he juftifies the 17th of July by Girtue 
of a Licence to put in bis Cattle the fir of July, and Doth 
not fap that the Licence Did continue. 

Anf. per Curiam, Che Licence being pleaded indetinitelp 
hall be prefunied to continue, tf nv Oeterimination appear, 

Obj. 2. Jt was objeted, that the Wlaintit Doth not alledae 
the Continuance of the Eftate of Mavrice Tomfon, and if © 
his Effate be Determined, his Licence is no TJuflification. 

Anf. per Cur’, (Wiben it ts alfedged, that be bad an Citate 
by Bargain and Gale (02 100 Pears, his Citate hall be pre- 
fumed to continue til the End of that Cerm, ti the con- 
ttatp Do not appear; ard if it were Determined, the other 
Side ought to thew it, 

I Chern 
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Then the Plaincitt ‘ercepten amaint the Defendant's Re- 
joinder, becaute his Craverfe was nee mood; fo2 be ought Traverk. 
to have trabverfed, abfque hoc, that be Df bargain and teil 





, modo & forma; but now be hath travericd the Confiveration, 


and made that ifuable, and becaule of the Aultiplicity of 
the Craverle, Tugment {was giDen pro Quer’. 

But Ellis, Juftice, took an Exception ta the Deciavation, 
becaufe it 18 a Replevin pro captione ovium, and he Doty not 
fay vervices vel matrices; aid fait je nas fomiecly af Couniel Replevin. 
in the King’s Bench, where it was ruled naught in a Re- Tetras 
pievin, though it may be well enough in Crelats ; becaute 
a Renlevin ought ta be miove certain, becaule the Wiaintit is 
{0 Have Return. 


Waterhoule verfus Symonds, Gar) 
EBT anain& an Crecutor upot ait Obligation. THe preading py 
Defendant pleads feveral Judgments, ultra quod Hg Executor. 

Had noc Affets. The plaintie replies chat thale Judgments 

were kept on Foot by Fraud. Che Oefensant rejoins, 

that the taid feveral Fuvawients were not kept en Foot kp 

Fraud, and Doth noe fay, var either of them; and it is 

poitible, that if one only be kept an Fact by Sa it ee 

cheat the Jplaintift of his DOeht, and fo this Caule Jur 

Hient tas given fo2 the plaintitt 


Twyford verfus Buntley. In C. B. (142,) 
EBT upon a Wand for Wdeifownance of Covenants, 
amangt which ane was, that the Defendant Houlacan- 
bey fuch a Cenement fo2 tie. Lite of the Jolatntit, and the 
Life of tive others, fuch as the aintift Haute name; anv 
that be would yive Hint Joieliien befaye Chriftmas. 
Che Dekendant pleats, chat be always was, and is ready 
ta convey, if the Plaintiff weld nani bis Lives; but hyp 
Reaton the [olatnttit would neat namie bis Lives, be cauip 
not make bis Convepance. Cosa this plea the PHlaincief 
Demuts, and fhetws fo2 Cate, becaufe the efendane bad 
not aliedDged that be gave Diin jJooheiien bets Chriftmas , 
and that be minbe hale Bone, thaugh be cows nat convey 
till the J2faintit Had named. 
Sed per Curiam Jiiginent was w{vem pro Def, hecanle the terendment. 
Pofeftion Hall nst be intended a Dibiwed Ching, but a Par: 
Ti fedioi 
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Covenant. 
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Son Tort. 
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feflion purtuant to the Leale that be was to wake, fo2 


otherwife the otellion giben would be an At Done ta no 
Durpofe, fo be might turn Diat cut again pyelently. Jud, 
pro Def’. 


Cloake verfus Hooper. 


HE Defendant covenanted that the Wlaintift thaula 
enjoy Wiack Acre without any lawtil Let, Suit, o2 
Fntecrcuption, wumediatelp after the Death of Zenobia; anv 
the Piaintife fhews in His Declaration, that the Lands {were 
jPart of the Dutchy ef Cornwall, and did belong ta the 
Ling; and that be by bis Letters jBatent had conveyen 
them to J. S. &c. 

Che Defendant DemurredD, becaule the Plaintiff oid not 
alleoye an Entry, and fa could not be Difturbed, Per Curiam, 
@he Declaration is geod enough, fo. having fet forth a 
Gitle in the Watentee of the inn, the Wlainti— hall not 
be inforced to enter, and fubjedt Dimflelt ta an Qition by a 
tortious A, Jud. pro Quer’ 1 Rolle 520, 430, Hob. 12. 


Kellow verfus Weftcombe, Executor de Son Tort. 


EBT upon Band entred into by the Ceftater, againk 
SF the Defendant, as Crecutor. 
Che Defendant pleads that the Celtato. made A. anv 


 C. Gnfants, dis Erecutos, and that Aaiminiftration durante 


(145.) 


Prohibition. 


AnteCafer 34. 


minore etate was Committed to their Father, wha amt: 
niftred before the Day of the Wieit bounds. 

Che Plaintiff replies, that Ooods of the Ceftatars, to 
the Galue of 5001. came ta the Defendants bands, &c. 
Gnd upon this the Defendant demurred, and the Piatntift 
hav Judgment, Vide 5 Co. 33. Hob. 49. 


Anonymus. 


HE Court was now moved again in the Cale of the 
PProtors Fees+ And it was urged again by Good- 
fellow, that no JProbibition might go. 1. Wecaule there is 
no JOrecedent of any JO20hibition ever granted; and therefore 
it is pobabie, bp Littleton’s Reafon, fect. 108. that none twill 
lie efpeciatlp it bein a Ching of Daily Paitice and Occ. 
fion, 2. Chep are proper Fudges of their own Fees: And 
4 whereas 











De Werm. Ss: “Fim, 167 >. 

whereas it hath heen ebjetted, that aduryis many times June 
Of their Fees, fo. if thep be indied for Extortion, then the 
Fury mute juDge: Chat he (ald is alletwed proprer neceflitatem, 
becaule thep cannot be indicen fo, Ertagtian in the Spt 
ritual Court, but there thep map fue for theic Fees, and fo 
that Realon fails in this Cafe: And be (aid there was a 1920- 
cepent i the King’s Bench, inter Day & Da, Mich. 23 Car. 2. 
where a Suit being for joitays Fees, there was one Fee 
that chev had alfedged ta be Bue by Cuffem, and becaufe the 
Spiritual Court cannot try a Cuffom, they granted a j20- 
hibition, Wut the Low Chiel Jultice Hale Declared, Coat 
if it bad heen barely for Fees, there cought ta have dees 
ta Jpobibition, And Vaughan, Chie= Juice, was Krongiy 
again a Pohibition ; for be faid, Chis Cafe ofo not much 
Differ from the Cale in 12H. 7. 23. for that twas for Coffs, 
and sees are Cots of Suit: Wut the other Judges took 
a Difference; fo. thep faid, Chat when a Suit is in toe 
Spititual Court, fo2 a Watter of which they have Cov- 
nifance, that Cofis ig Pact of the TuBgment; hut this Doth 
atife upon a Ceinporal Contra; fo. if FJ cetain a Wan ta 
profecute a Suit fo me, there is an Implication of Con- 
trak that 4 hall pay bim Fees and Erpences. And the 
jOarty in this Cafe map have Remedp at Law, and thei be 
thail not have Remedy tn the Spiritual Court, for the Caules 
of which thep Have Cognifance ought to be merely Spiritual, 
7 Co. Ken’S Cale, 43. And it is no moe fttanne that a 
JO20%o2 fhauld fue for his Fees at the Cominan Law, than 
that a Solicite, in Chancerp fhauld fue here for bis, and 
the Court map take Motice of their Fees as well in this 
Cafe as it that. Sed advifare volunt. 
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Gies Bloxam verfus Walker. 


Affumpfit. HAT whereas the [Plaintiff and Defendant pad 
Pott Cafe 152. exchanged certain Goods, the Defendant did pro- 


mife to fave the Plaintiff barmiefs concerning tho 

Goons which he had given the Plaintiff in er- 
Change, and the [Plaintiff hews that one J.S. baoughe an 
Qition of Crover, and recovered them. 

It was moved in Arret of Judgment, that it is not fet 
forth that J. S. who recovered the Goods, hat a Citle, which 
Maynard faf0 ougit to habe been Done : And be took a Dik: 
ference tobere a Pomife is ta fave barmlefs again a par- 

3Cro. 213. ticular Yerfon ; there he ought to defend him againtt that 
jPerfon, be it by Right o2 Citong, for be is Damnificd if he 
be Difturbed , but if it be to fave barmiefs generally, it a- 
mounts to nod moe than a Tlarranty againt latwtul Citles, 

2. Exception was, becaufe be alicdmes that J. S. recaver- 
ev them in the Court of Marlborough, and Doth nat make it 
appear that the Court had Jurisdiction of them, buc the Re- 
CO not being in Court, Curia advifare vulc. 


Porter 








De Term. S. Mich. 1673. 125 








Porter verfus Bille. (147.) 


W Hereas the Defendant's Father was tndebted ta Hii Atumpfc. 
by an Obligation, &c. and Died; and the Deten- 
Dant beity His Meir, the laintit had a Definn to fue him ; 
but the Defendant, in Confideration the [oiaintit would 
forbear to fue hin, pantifed to pay the Money: Gyan Non 2 Saund. 136. 
affumpfit a Cerdié was £02 the Dlaintif, but i¢ was moven Y- 
by Baldwin in Areete of Judgment, becaufe tt doth not ape 
pear upon the whale Declaration, that the Meir was charge- 
able, and then there was no Conlideration ; tor he Doth por caer e, 
not fay that be bound him and his Deirs + And Baldwin Yelv. 56. 
cited a Cale in the Wing's Bench between Rofier and Lang- gy". 097 9, 
don, tobere the Witfe of the Debtor (eceated) was fued up- 
on a jPeamife ta pay in Conlderation of Forbearance . and z Cro. 257. 
becaule it DID NOt appear upon the whole Record, that the 
Was Creciitric 02 Apininiftratrir, o2 any way chargeable, 
JuIgment was arrefted, 

But all the Lourt agreed, that if an Erecutor be fued 
upon a jPeamife ta pay in Confideration of Forbearance, it 
is not neceflaty to aber Afiets, according to Banes’s Cale, 2 cro. 275, 
9 Co. 94. Gnd fo they fad in Cale of an Deiv it is not 63. 
necefiaty to aber Affets; but it mutt appear that he fs charge: Averment. 
able, which doth not in this Cale, for the Meir is mat oo 147- 
chargeable uniefs he be named, contra of an Executor; and 
oa recite, ts liable ta the Suit, though be dave noe 

ets, 

Tota Curia contra querent. Serj, Goodfellow took this Dit: 
ference, Chat if a Stranger promifed, in Conlideration a 
Creditor would tarbear the Crecutor, that he would pay, 
there it ought ta appear that the Crecutoe bad Qfets, 
Sed quere. 


Fowle verfus Dogle. In C.B. (148.) 


Ormedon in Remainder of 140 Acres, lying in twa ills: Poft Cafe 175. 

Che Cenant, as to roo, pleads Pon-tenure, and that 

J. S. is Cenant, 
Gnd as to the Reliduc, that Peter Farnham {was feifed fn 
Fee, and had Jue thee Daughters, Mary, Lucy and Ruth; 
that be made a Feafiment to the Ue of Mary, and the beits 
Of her Body ; the Remainder to Lucy and Ruth, and theit 
Kk . Heirs, 
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De Term. S. Mich. 1673. 


Deits, Mary takes Dusband, and he and her Husband ievp 
a Fine with Tarranty again them anB the Deirs of Mary, 
to the Cite of her and her usband fo) their Lives, the We- 
mainder to the right Deirs et the Musband: Mary vies twith- 
Out Ihue, the Dusbhand furvibes, Lucy and Ruth are Oe- 
mandants, and the Dushand is Cenant, 

crcepiians taken to the Cenant’s tea. 

Odj.1. De pleads a Special Mowtenure ta roo Acres, 
parcel, &c. and Doth nat them which cf the twa Citils thep 
lig in, which oumht ta be Dotte, 5 Ed. 4. 184, 140. 

Anf. 1. Jt is a Matter that the Demandant map as well 
take Motice of as the Cenant. 

2. Jf a [Blea he according to the Demand, it is well 
enough, and the Demanvant hath not hewn which fay ta 
one Cll, and which in anather. 

Jf a Wan plead Mon-tenure ta all, a General Wan: tenure 
fs moon, 

But if ft he ta Parcel, be mut— thew wha is Cenant of 
that which be difclaims , ant fo ts 6 Ed. 3. 243. b. Br. Non- 
tenure, 5. Che Reafon (s given in Britton 214. becaule the 
Dewnandant may repip, that the Cenant in the Writ ts 
Cenant of that Parcel; 02 that be, that be hath alleaged te 
be Cenant, is but for Bears, a2 his Cifiein. 

But the Court conteked that the Weoks tere fo, but 
they never underfiood the Reafon why the Cenant in the 
Tit ould find cut a Cenant of the Land, if he pad it 
not Himfeif, any moe foe part than for alls And Ellis fafD, 
that it is not traveclable that be is not Cenant. 

And as to the Authozty of Hewing in which Gil the Langs 
lie, accodiny ta 5 Ed. 3.184. Baldwin fai there was a fa- 
ter Authority, that it was twell enough without ft, which 
Was 35 H. 6. s1. 

Obj. 2. Che Cenant pleaded a Fine of a fourth part, per 
pis of a third Part, and Doth not aver that it is the 

aime, 

Anf. JF a per nomen be repugnant o2 incongrusus, it is 
naught. Plow. 150. 3 Cro. 662. but here a third art com- 
prebends afourth Wart, and fo ts well enough, 1 Cro. 110. 

Obj. 3. Mary is Cenant in Common with her other Sifters, 
aid they are feifed per my & per tout. 

Anf. Cenants tn Common may infeo one another, and 
Much moe Strangers; and a Fine is but a Feofknent on 
Mecow, 26H. 8.9. 3 Cro. 639. 

But the oreat DQuettion was, Mihether this Fine anv 
Wiatranty be any War o2 not? And per Baldwin f€ ig ; for, 


I x. Caber 
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1. CUhen Mary being Cenant th Cail in Porteiion levies a 
Fine, this makes a Dilcontinuance. 

2. Chis is a collateral Watrantp, for the Eftate Doth 
not Defeend from the Jarty that levies the Fine; and this 
Cale is much ranger than 1 Cro. 156. fo2 here the arran- 
ty ig annered to the Fine, which makes the Difcontinuance, 
Wires fect! 71,6.2 Cro. 27-7 

Wut the main Dbjeitiont i, that althourh the Fine be a 
Difcontinuance, and the Carranty collateral, and Mould 
Hake bound, bad Mary been a Feine Sole at the Cime of the 
Levying of the Fine, pet bere the Warranty being again 
Her ano her Dusband, and her Deits, while the husband 
lives the (Clarranty hall not defcend; and fo feems the Dpi: 
nion to be fn Git William Herbert's Cafe, 3 Co.14. JE Ba- 
ron and Feme watrant Land again then and the Weirs of 
tie Feme, the Femme Dies, and the Baron turbines, the Lanog 
of the Warton otilp tall be put in Crecution, 

Avf. per Baldwin, Jt 19 not fain that the Lands of the Dut: 
hand wall be put in Crecution, but may be, &c. which makes 

as nich for me, for as the Lands of the Dusband alone 
may, fa the Lands of the Feme atane may, 

Aun befides it is the Cftate of the Feme, and the War: 
ranty ig to work again her and Her Deirs; and certainly, if 
it were in Cale of a Cloucher, the beiv of the Feme mighe 
be vouched without the husband, and much moe thail thep 
be rebutted, 

Odj. Co the Conclufian of the Cenant’s lea, for he 
fets forth the Sine and Wattantp, and relies upon them 
bot), 

Anf. De couln not plead otheriwite, nor better than be bath; 
for be mutt plead the Fine, otherwile the Warranty by a 
Feme Covert would have fignificd nothing, but be doth nat 
rely upon both, for that would have been Double, but upon 
the Carranty contained tn the Fine, ad quam fe tenet. 

JE a Wan pleads two Watters where he cannot Do other: 
wife, the Pilea is got enough, 5 Ed. 4. 74. Bro. Double Plea, 
He oN COST 








Rogers verfus Danvers. 
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EBT upon an Obligation arainft an Erecuto. Statute-Staple. 


Che Crecuto. pleads, that the Ceftataz was indebt- 
eD bp Statute Staple ta J.S. 2001. and that be ban not Al: 
tets ta fatisty that, es 

e 
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Poft Cafe 468. 
3 Co. 14. 
32H. 6. 32. 


G 50.) 


Ante Cafe 


105, 137. 
Poft Cafe 159. 
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Che Wlaintie replies, that the Crecuto himlelE was 
bound with the Ceffate. 

Che Defendant vemurs, 

Che Duckion was, Whether o2 no, when two are bound 
Ind olie Dies, and makes the Survivor his Erecutor, it thall 
be in the Power of the ECrecutar to dilcharge thig Debt 
which be bimlel€ is bound fo2, and plead it fu Bar to other 
Crevitos? 

Ana the Coutt relolved, that if fo be the Obligation be — 
joint and feveral, there it is i the Clettion of the Credito2 
ta charge the Erecutee of the Ceftator, 02 the Survivor; 
aid fo in this Cale the Cortufee, tf he han picaled, might 
have charged the Defendant as Crecuto2 ta the other Cont: 
for; and they agtecn alfo, that the Defendant map, if be 
pleafe, pay this Debt out of the Cttate of the Ceftatnr, and 
plead it to the ather Creditors, for the Ceftater, by Making 
him Executor, hath put it in bis Power to pap this Debt 
fittt, if be pleateth, fo2 which be himiele tands ingaged, ana 
they fafd that tt is verp common, when a Wan is bound ag 
Surety for another, ta make the Surety Crecutor, that be 
(nay habe Power ta pay the Debt, and indemnify himkel€, 
and it ig every Day's Experience, upon Fully adminiftred, ta 
give in Evidence Payment of Ocbts, for which the Party 
himlelf is jointly obliged. 

But they agreed, if the Statute had been only foint, o2 
tf it had been a joint Obligation, there the Survive. mutt 
be charged out of his own Cilate, and the Crecutags of 
the WDerfon dead are not chareeahie, 

Fe was moved, that this tuna a faint Statute, and not 
joint and feveral, Wit it was anfwered, that althounh 
the firl Tlows were jolt, pet the latter Cots, fi defeceri- 
mus, volumus, &c. quod currat fuper nos & quemlibet noftrum, 
made it feberal, ag it is in an Dhiigation, the Beginning is 
joint, but then Obligamus nos & quemlibet noftrum makes it feve- 
ral, and this being made according to the Fom fet Down ft 
the Statute of 23H. 8. ¢. the Court refolved ft was joint 
and feberal, and fo Judgment was given for the Defendant, 


Thomas verfus Saltmarsh. 
HIS Cale was this Cerm argued bp Rainsford and 
Turner; and they both held, j 
r. Chat this Patent was goon in its Creation, 
i 2. Chat 
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2. Ghat it was not Determined by the Oeath of Ring 
ames. 
4 Chat the Liberty granted tuas faved by the Ja2avilo 
of ‘the 12th of this King. 

Turner task an Exception to the Defendant's jPlea; for 
whereas he had pleaded Nil deber, he ought ta have picaded 
the {pecial Aatter, fo, when an Infomation o Aion ts 
IRausht upen any Statute, it the Defendant be difcharged 
by any JP2r0bifo in that Statute, he niay vive it in Evidence ; 
but ff it he any foreign Watter, yea although it be a Licence 
accowing ts a JPovifa st that Statute, be mut plead it; 
and cited 2 Roll. 682. Hale fait, Q Licence purfuant to a 
Jrovits was all ane as a jOravilo, and fo might be given 
{nu Cbidence. 

Qnd he took another Creeption te the Jnfowtation, fo2 
the Infownation was exhibited as it were upon the roth 
Of June, fo2 felling Hine without Licence from the fir of 
June ta the ect) of June; and the Jury find, that the De- 
fendant is guilty as is alienged in the {néornation ; and 
Part of the Cime there alledged is after the J nfoxmation 
exhibited, aud fo the Plaintiff could have no Judgment. 

Nota; Chete twa Exceptions tere never taken Matice of 
hp Countel 02 Judges till Turner argued, tho was the eighth 
Judge that arguer, 


Haughton verfus Wilfon. C151.) 


Proto, libelled fo2 Fees in the Spiritual Court i a pronivition. 
Suit there, and for the Ckpences of a Journey, and 
the Charge of a Weflenger, &c. Che Warty that mas fued 
moved fo a WProbibition. 
Per Vaughan aD Windham: Jjfo2 thafe Fees twbich are due 
to him by the Cuftom of the Court it is a proper Wilace ta 
fue fo2 them, and they are poper Judges; but tf the Cuftam: Rol. 533. 
be controverted, the arty thall Have a W.odibitian,; fo2 
they cannot try a Cuftam, twhatever the AMatter is that it 
avile UWpOit; aS a Modus decimandi may be {ued for there, but 
if the Modus be controverted, a JPabibition thall be granted. 
But for thofe Chings that are grounded upon Contvak, 
O02 Quantum meruit, as fo2 Charges of Journies, and MWel- 
ferpers, &c. they cannot trp them there, and for thele thep 
granted a Pobhibition, but fo the Fees of the Court thep 
Would grant none, 


L 1 Atkins: 





peer ere ee eng 
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Atkins: Q JProhibition ought to be granted for the whale. 
and they ought not to libel there for a [rotors Fees, fo it 
is a Lap Suit, and fuvpotes a Lay Cantrat, where a Wan 
retains a JOreko2, that he will give Him bis "Frees, 

2H. 7.23, And this differs froin the Cale of Cots , fo they tay nite 

a4. Coffs, for that is art of the Suit and Decree, as with us 
it ig Wart of the Damage of the Party, and in the fame 
Sudginent. 

Gna he taivit fora Rule, that wherefocver there is a Re- 
meny at Common Law, the Spiritual Court hall have ne 
Conulance, and certainly the jpoter might have had an 
Qtion on the Cale fer bis Fees. (But Windham doubted, 
fuhether be could recober his Fees 02 no, by an Aition ot the 
Cale.) 

Qna he (aid, a WO20tor Hall na mee tue fo2 his Fees int 
the Spiritual Court, than a Six Clerks fhall exbibit his Wit 
in Equity for bis. 

Qnd it is not enous) to intitle the Spiritual Court, that 
the Suit da concern fome Spiritual Watter, for the Reni- 
fter’s Wlace is an Office in the Spiritual Court; pet if there 
be & Cantroverfy fo2 it, it fhall be Determined at the Cam- 
mon Law, Roll. 283, 285. A Jprobibition mas granted fo2 all 
but the okays Fees, (Ellis abfente.) 





(152.) Bloxam verfus Warner. In C.B. 


Ante Cafe AG upon the Cale, Ctihereas the Plaintiff on the 21 
146. f May 1670 had bought feveral Goods of the Defen- 
pant, the Defendant Dia promite to fave him Darmlels con 
cerning the fait Gevss, and be fets tarth, that J.S. ought 
an Gian of Crover fo the {aid Goods, and declared, that 
whereas He was poeflelted of thole Ooods the 12th of April 
1670 ut de bonis fuis propriis, &c. and he recovered them, 
&e. pon a CGecbit tor the aN upon Non affumpfit, ft 
was Moved in Arceft of JudDyment 
1. Wecaule itis not alledDged, that the Plaintiff’ pave the 
Deiendant Motice of thele Suits. And as ta that the 
Notice. Caurt held that was weil enough, fo2 Motice fs nat at- 
leDyed in any af the JPreceVents. AnD per Windham, Where 
a Ching lies particularly and folely ti the Wotice of the 
Party that is ta take Anvantage, there he thall alleage jQa- 
tite; but bere be map habe Motice from the Party, o may 
have Matice from ins that recovered the Goods, 


I 2. qa 
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2. As ta the fecond Objection, thet it was nat alleaged that 
the Recovery was by an Cigne Citle, the Court fain, that 
DID appear in the BWecow, and fo it was well enough; fo2 it 
is alledged, that J. S. wye recovered thei, laps a Daperty 
in bimielt the 12th et April before the Sale, and fo it mut 
neceflarily be Eigne to the Diainti’s Citte, And fo Fudy- 
Wient was given for the jPiatntift. 





Atwood verfus Sanders. (153. 


Relpafs for taking twa Wares, one Gelding, and Cut- 
tiny a THagnai. 

Che Defendant julifies for Deriets for four Cottages, &c. Herior. 

Baldwin task feveral Cercteptions to the Auttification. 

1. De lays the Wing was feifed of the A9ana2 of Rowing- Ye. 
ton predi@’, tubercas he had not mentioned any Bano? be- 
fore. Co that the Court fad, it was well ensuyh, fa Pre- 
dict’ fhail be taken fo2 Surplutaye and vora, 

2. He intitles bimlelf to the Dano by a Geant teant the 10 Co. 92. 
Gli per lireras patentes, and Beth not fap in Curia prolar’, 
no doth alledar that thep were fealed, rior with what Seal, 

3. De makes Citle by a Gant of Hing Charles the Firé, 
pro termino 60 annorum, and Doth not fay tuben it besun o2 
ended, And whereas it was anfwered, that it Did appear 
the Cerm could not be ended, Gecaule it twas uot 60 Pears 
fince the Weninniny of the Rein of Wingy Charles the Fir. 
Atkins fait, chevy thould not be put to it ta campute that, but 
the Party ought ta make it appear that he bath a Title. 

4 De fays, vis Ceiuant was pofieiledn of thele Goods, 
aid Dory nat fay ut de bonis fuis propriis, and he might nave 
them by Bailwaent, and they vught ta be the poper Goods 
of the 13% arcy that ave (eile fo2 Derists. 

5. De faith be teilea the Clangait ut optimum animal. 

6. Che Plaintiff in bis Replication Hath aifedged, that 
the Cftate was granted ta the Oecfunk, and anther wha 
furbives, Et adjournatur. 


Lever verfus Hide. (154) 


Gitery. Che DeienBant julifies, for that he was at Battery. 
the Funeral of J.C. and as the Minifter was burying Justification. 
of her, the Dlatntif Did Ditturb, and theatei & infulcum fecit; 
whereupon 
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iwhercupan the be Defendant, to prevent the. Difturbance, mo mol- 


3 H. 4. 9. 
19 H. 6. 31. 


2 Roll. 546. 


liter manus impofuit. And the PPiaintiff denurs. 

Turner pro Quer’ argued, Chat the lea is not yood, he- 
caule the Defendant Doth not thew any Authority he had, viz. 
Chat he was Conftable, o2 Church-marben, oz JParfon, o2 
Curate, o2 Relation ta the jpartp decealen, but a mere 
*DHtraiuner. 22 Ed. 4. 45. Jt appears that it is not fufficient 
Caule ta lay Hold of a Wan ta prevent a Difturbance. | 
Conable tnpuifones a Toman (that would have left a 
Batard CHD, and have gone her Mays) til the found Se- 
ciititp faz the Peace. Relelved it was not lawful, but be 
Hhaula take her to a Juflice of fPeate, 1 Leon. 327. Plow, 462, 
Dy. 120. Quid he fatd, the Statute of 1 Mar. cap. 3. Dad poo- 
Lined a Remedy fs2 thole that cauted Difturbante in Di 
vine Serbice ; aid fo had 1 Eliz. 

Jones pro Def: Chery Wan Hath an Authorty ta pevent 
Difturbance and Wreathes of the JSeace ; and a Wan map 
in feveral Cates juftify the Laving bis Dands, as in Defence 
of his Jerfon, 02 Servant, 02 Goods; as allo for the publick 
‘Benefit; as tia Wan be beating another, 4 map hinder 
hin, though if there be nothing but Teds between them, 
J cannet, 22 Ed. 4. 45. becaule it is for the publick Goon: 
Qnd fo a Wan may appehend a Cheat, and carry him before 
a Fuitice of Peace, 1 Cro. 234. And itt the Wale of 1 Leon, 
327. the Conftable might dave kept Her till he could have 
Had her before a Juftice of jPeace ; but there he tmprifoned 
her till the would nike Security, &c. which was not laweul. 
2 Bulft. 53. 

qua he fafa, the Winifcer is the Servant and the Wauth 
of the People, anv fo they might juftifty in Defence of their 
Hervant and Wouth which was afaultedD; and though the 
Statute of 1 Mar. cap. 3. gives Juftites of JPeace Power ta 
imprifan, pet that Doth not take aap the JPotwer that everp 
Ban had hy the Common Law to poevent Difturhances ; 
and aur Sabiour himlelf fcourged the Wuyers and Sellers 
out of the Cemple. Vide Old Entr. 142. b. Raftal 613. 

Atkins fait it is inthe Mature of a Mulance, which anp 
Wan may remove, fo long as he Does but molliter manus 
imponere. 

Windham: JE tio be finhting, anv Wan may part then 
to preferve the JPeate. Jud. pro Def? nifi, &c. 

T 
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Arey wverfus Andrews. C155) 


EN Canhderation the Slane would wo before a Fuftice ammpse. 
i of $Seace, and tweat that the DOelenBant owed Hii 101. 
He would pay it him, pon Non affumpfic, a Gerdie for the 
Jain: It was moved i Arrei of Judgment, that tois 
was nd Hood Conkideration, becatile it was an unlawiul Oath, 
a Tuftice of [Scace Hadbing na Power to take it, and was na 
mine than if the Party fhauld Have fino Befoxe J.s. Ano 
Of that Dpinion wag Vaoghan, Chief Tulkice, and He cited 
the Definition of an Dath, 3 Inft. 165. Plera, 5 lib. 22 cap. At 
ounbt ta be propter neceffiratem tuhen a [Perfom is compelicd oaths. 
to ft: Gnd he fain the Confequence of fuch Daths wauld be 
Datinerezs, fartt 1s the ners Step to the making a Law to lap 
ative all Juries, which are the greatedt Security of our Rights 
ana Liberties , and in fame Cafes there ate Laws alteatp 
ta niake the Daths af tive Perlans bets a Fuftice of Peace 
a fufficient Convition, as tn huntity Deer. 13 Car. 2. ro. 
Gnd be fato a legal Oath cannot be wintfired but bp one 
that ts authorfen by Gt of [Darilament; and to this Pour- 
pote a Juttice is net; and fo the Party miniiters it ta bir- 
felf, which cannot be, and every Oath is promiffoy, as ta 
facak the Cruth, &c. And a Welt cannot promile ta Hunileif, 
fo2 fuch JOwonitle, as fe5n as tt is Made, vaniheth. A Witan 
fiap Twear vifis Evangeliis, and not tactis, and it is good cnough. 

Gnd be faid Wifing the Gaok Doth not alter the Cafe, for 
that is but a Cittumftance impaten by Civil Authority. 

Gno je fad, uniets an Oath be miniffred by a teal Gu. 
tyorutp, it (5 inipoflitle to know whether o2 no He fwear, fo2 
he nay ule the ads ana Citcuinttances, and not fwear, 
as the {Donaunciig the Creed by an [nkdel, and Bowing at 
tie Fae of Fels, map be without Belief: And he fain, 
fuc) an Dath is punithable by the Statute of Swearinn, 
and Setting tn the Stacks, 

ul Windham and Arkins Held it a yaad Confderation . 
and they faid fuch an Dath was latwtul, becaufe it was ta 
end Strife, Jud. pro Quer’, nifi, &e. 

Memorandum, @bhat..this Joramile was, that whereas the 
Defendant's Father bkeing tnvebted ta the {Olatuci= had 
pronitied to pay, the Defendant pramifed that if the jolain- 
tit could baitig tine Cilitnefies ta wear that bis Father prs- 
mifend to pap it, before a Juftice of the Peace, he would pay 
it? But hawever the Caie ts the Caine. 


Mm Bone 
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(156.) 


Tmparlance, 


AnteCafezog. 


(1577) 


Prefcription. 


Bone verfus Andrews. In C. B. 


Sfumpfic fo2 Wanep Due for Mork. Che Defendant hath 

a Special Jrparfance, falvis omnibus exceptionibus tam 

brevi quam narrationi (& advantagiis omitted) and them cames 

and pleads that he tended him the Ajaney, and was alwaps 

ready ta pay him, & uncore prift. Che [Plaintiff in bis Re- 

plication thews, that the Defendant did impart ut fupra, and 

Demands Judgment, whether o2 no, after this Amparlance, 

he thail be permitted to plead a Cender, and that be was 
always teady. 

Baldwin pro Def’: Q Man may plead a Cender after Jmpat- 
{ance, and fo is Dyer 300. foz be fait he DID not know any 
thing that might not be pleaded after a Spectal Jmnariance, 
but JPzvilege and JPleas to the Zurisdition, and thr Reafon 
why the Party hall not be admitted to plead thefe, is be- 

caufe by Smparling be admits the Jurisvition of the Court, 

22 H. 6. 7. Raft. Ent. 473. b. Gnd fo be fain it was Held bp 
the Court of King’s Wench, between Treffell ant Maddel, 
there the arty pleaded a JPotvilege after Jmparlance, and 
it it was Difallowed ; but it was Held by the Lourt, that in 
all Things but fuch as Do dilaficm the Jurisdizion of the 
Court, a Plea after Special Impaciance was atlowatle. 

Turner pro Quer’: Jt 18 a Contradizion after an Imyart- 
ance, ta plead he was always ready, for if be {were ready, 
why did be imparl ? ‘Belines, the Cntrp is faving all Ex- 
ceptions to the Writ and the Declaration, and be fhail not 
Have moe than he hath reflerved, & Bro. Tout Temps prift 
27 accordant. 2 H. 6. 13. 

Windham, Juftice: Jerhaps ff pou had pleanen pour Cen- 
Der, and that pou are now ready, as it is pleaded im Dyer 
zoo. it might habe been good ; but now it feemeth that you 
are eftopped to plead that pou were always ready, Et Atkins 
incline a ceo, ceteris abfentibus ; fed advifare volunt. 

| 
\ 


White verfis Coleman. 


Relpals fo2 taking two Wares in B. 
Che Defendant pleads that the King was feifed of B. 
and he took them Damane-feafant ag Waitliit ta the Lins, 


The 
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Che jlatntif replies that be was an Fubabitant in Camil- 
ton, anv that the Wapor and Buryefles of Camilton Had 
Cornnnasn of Eftovers of Curves fez them, and for every Fir 
Hahitant, tO burn in quibufliser mefluagiis {uis. 

Che Defendant demurs. Che Crtevtions ta the Repli- 
cation were, 

1. JF meffuagiis fuis (hall be fatended oniy the Daules of the suis. 
Mayer and Wurgefles, then the Replicaticn is cad, becauie 
the Plaintif Hath nat averred that he was an Indgabitant in 
one of the Doules of the GBava2r a2 Wuryefles, Wut to that 
the Court inclined, that fuis hall intent the Deules of every 
Sudabitant. 

2d Excep. Jf fuis fhall telate ta the Aeuanes of everp Fn- 
habitant, then the Wrcictription ts bad, hecaule Juhvabitants 
cannot peeltribe fo2 an Fntereft, but for an Cafement thep 
may, 6 Co. Gitewards Cafe, 7 Ed. 4.26. 15 Ed. 4. 29. 

3. Che Wrelcriptian is not fo. Etovers to antient AMeflu- 
anes ; and if this jOreleription were geod, everp Inhabitant 
that bulids a new Wefluage hall bave Cflovers belonging 
ta it. 

4. St io not faid Eftoveria rationabilia; but Eftoveria ad libita 
fua, which is unreafunabiz. 

5. ere ig a Departure, for the Crefpals is laid to be at Deparere. 
Lancefter. he Ocfendant juftifies at Lanteyo, abfque hoc, 
that he took thet at Lancefter. be [Plaintiff replies that 
He hath Common, &c. tt Lanteyo, and fo Departs from his 
DOeclaration. 

Gnd ft 43 Ed. 3. rr. pl. 2. Q Replevin was heoumht, and 
Declares of taking the 2th of May ; the Defendant juttifies 
the Caking the 2oth of May, the Plaintiff fays in bis Repit- 
cation, that be bad Canimnen there the 20th af May; and ad- 
judged a Departure; and as that was in Cime, fo this ts 
itt jSlace. 

GS to the third Creeption it was anfwered, Chat if tt had 
been neceflacp, tt fhouid be intended an antient Houle, wen 
there is a welcription fo2 Eftavers ta ft, 1 Bulft.93. Lat. 100, 
3 Buift. 334. Harrifon’s Cale, 

‘Sut by Vaughan and Ackins it feemend, that the new Doufes 
fhall habe Cftovers, and the new Inhabitants alfa as well 
as the oft, by Gittue of this eelcription: Fo2 they fad, It 
a Wan grant Common to the Wayo, ana Wureefles of fuch 
a Place, and there are but ten Burgefles at the Cime of tie 
Grit, and afterwards there are twenty, they thall atl have 
Connor: And fo itis in Cale of Jnhabitants, if they in- 
create, the Coaiminan fhall intreafe: Sed Windham dubitavit ; 

hecaule 
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Juftification. 
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becaule he Caid it thall only be ta thole that were capable at 
the Cime of the Grant. 

Co the fecond Erceptian Vaughan fait, Cho Inhabitants 
Cannot preferibe for Common in “thei own Mames, pet they 
may be capable of the Wenefit of fuch a [reltripticn : And 
as this JOrefcriptian is lait for the Waya2r and BWuryefies, 
they map preferite for them and fo2 che Tnjabitants ; and 
that is the Direttion given in 15 Ed. 4. 29. by Littleton. 

But to the fifth cerception, femble q eft departure; fed ad- 
journatur: Poftea Jud. fuit done pro Quer’. 





Jronmonger ver fus Holland & Ux’. 


HE Otatntiff teclares fo2 afaulting and maundiny bis 

Hf Servants, and menacing thearfo that they Burtt not 
ro about His Decafians. 

Che Defendant juttifies becaule they came inta his Dachara 
to cut up bis Crees, and be (and dis CGife as his Ser- 
vant) DD molliter manus imponere (0 pReverit them, & fi quod 
aliud malom caine to the Plaintiff 02 bis Servants, it was 
caufa predicta. 

Obj. Che Platnti—l Demurs, Lecaule he anfwers nothing 
to the Wenacing, &c. 

Anf. De faps quoad ven’ vi & armis non Culp. & quoad refidu- 
um tranfgreffionis pred’; which woes ta all, and conclupes fi 
quod aliud malum came to bim, it was enc predicta. Adjour- 
natur. Poftea ft was adjudged that the Plea was well enough, 
and tent to all by Realon of the fi quod aliud, &c. fo2 be 
migbt awfully menace them, if they came to cut bis Crees. 

Gnd whereas it was abjeted, that no Aniwer was made 
to the Mounding, becaufle a Wan cannat heat nar wound 
another in Defence of hig Goons a2 Freebotn. 

Anf. Per Cur’: hough a Wan cannot jultify che Cound- 
ing of another barely tn Defence of His Freehold. pet if he 
Doth fitit mollicer manus imponere ta hinder him, ana thereupon 
the other affaults him, be may woon chat juttify the Beating 
and Counding diir. 
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Thomas verfus Sorrell. 


G59.) 


Chief Jutices argued, and both agreed, that Bud: 1°5°797-15° 


Se the 2din the Term. Chis Dap the tho Ante Cate 


ment ought ta he given for the Defendant. 

Gs to the fecond and third Quettions, viz. Wibether 
the Patent Did Determine by the Death of Wingy James, and 
whether it was fabed by the JOrovifa of the rath of this 
Ling, they made little Doubt, hut ayrecd, that if it were 
ood in its Creation, it af not Determine bp the Death of 
Ging James; and it was alfo faved by the PProvifo of the 12th 
of this Bing: But all the Doubt was upon the fir Jorn, 
Whether it were yood in its Creation: And that was (bp 
Vaughan) Divided inta twa Queftions. 

1. Cibether this mas fuch a Law as the Bing might dit 
pente with? 

2. Admitting that the Ling map difpenle with particular 
JPetfons, pet whether be may difpente with a Cowoation, 
wien it is timpoflible for him ta know the Mumber, o2 the 
Perfons that are o2 may be of ft? 

Ad primam he pelt, that the King minbt difpente with it, 
and de faid, that the Diftin&fen of Malum prohibitum and 
Malum in fe was of fittle Gite, if not rightiy underftosd, fo2 
every Ation in it {elf ts geod, and the Evil of it is, that it 

Nn is 
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iS pohibited by fome Latv, for Sin is the Cranlgrefion of a 
Law. But he fad, who: 

1. Chat what we catl Malum in fe ig either that which the 
Dery Term implies to be unlawful, as Wurder is unlawful 
Lilliny, Adultery is unlawiel Copulation; and thele can by 
ilo Law be made fawiul, and much lefs can the King difpente 
with them; for fuch Laws would certainly be void, becaule 
there is a Contradition tn the bery Cerim, for it fs impofli- 
bie that Murder, which is the unfawial Billing of Man, 
fhould be lawtul, though a Law might be made, that it 
Mould be lawful for fuch and fuch Caules to take away the 
Life of a Wan; which to Do, as the Law ftands now, twouin 
be Murder ; and a Law might be mave, that the that is the 
MKife of A. thould be the (Mite of B. and then it would be 
no Adultery for B. to fie with hee. 

2. Another Sort of Mala in fe are fuch as the Law of the 
Land doth admit to be peobibited jure divino; fo2 thele can 
by no Duman Law be difpented withal; for whatloever may. 
be made lawful by any Duman Law fs not Malum in fe. 

Che true Difference, where the King map difpente, and 
where he map not, is not when ic is Malom in fe, and when 
it fg Malum prohibitum; fo2 there ate fone Mala prohibica by 
Statute that the Hing may difpenfe with, and others that 
he cannot, neither Doth it make anv Difference when the 
Law dilpented with is capital, 62 when it is leis penal. for 
there are fame capital Laws that be map dilpente with, ag 
3, Inft. 74. 

either is it any Difference when it is pro bono publicos: 
fa every Law fs fuppofed ta be fo; but the true Difference 
is, when the Law gives any particular jperfon an Intereft, 
aid twhen it concerns no one Perfor moe than another; for 
there, in the firtt Cate, the King cannot difpente, but in the 
latt be may, becaufe be alone is injured; for though fuch a 


Law he pro bono fubditorum, pet it iS not fingulorum, but po- 


puli complicati, and: na one can have an Aion, for as well 
every one nap Habe an Aiton. 

The Hing cannot difpente with the Laws of Waintenance, 
forcible Entries, carrving Dittrefles out of the Munded, &c. 
the iReafon is not becaufe they are Mala in fe, but becaufe 
the Party that is griebed Hath by the Law an ition given 
him; fo2 tt ig nef Matum in fe to maintain a lawful Suit, no2 
to enter forcibly there a Wan hath Bight, &c. 

Che King cannot dilpente with any Ching that is forbid 
by the Statute de piftoribus, nse with the Statute ayaintk 


4 Wiring 








pe Term. $ p. S. Hill 1673. 139 


i. 











wWiriny of Tine, Fo? enece i is a navticutat evens ‘ta the 
Buper. 

ai Cafe of a conmion Infenver, after Ation commenced, 3 nt 194 
the Hing cannot difpente, becauie the Geginning cf the Qc: 
tisn Doth attach an Jntereft in the jOartp, thaunh the Ging 
might pardon it beter Aion bought. 

he Bing cannot Mipenle with the Creting a Wulance in 

the Dinhbway, but as every particular Aan hath Oamane he 
may bunk His Atfon. 

Qs to the fecond JPaint, whether the King might vifvente 
with a Coporation, he Heid he might, and pooduced fencral 
precedents ; and it is very uluai to licenie them to purchafe 
in Bormain, to make jPparks, to convert Arable inta 1a- 
fture, 02 CUesd into Grabie, ta eret a Fait, ta appwpuate 

a Reo, &c. And fo concluded fo2 the Defendant. 

gn fame Cates he fad the Bing couid not difpente where 
no particular Znterett 02 Aéien was given, as in Cafe af Si- 
mony, 02 Buying of Diices, &c. but that is becaute the JDer- 
fons there are under an abiolute Difabiiity as if they were 
Dead. 


Gill verfus Ruffell Senior and Ruffell Junior. (60. 


EBT upon an Osiination to perform ait Award. Buffel] Ante Ca 75. 
Funie2r pieaVs Deivs Age. Ruffell Benis2 pleads Nullum Arbitrament. 

fecerunt arbitrium. 
Che Plaintiff repties, and {ets forth the Award, and hews, 
that the Defendant was awarded ta pap bim iol. fuch a 
a Cime, (which he bad net Dene) and that thereupon the twa 
Defendants were to vibe to the Wlaintif good and fuificient 
Beleafes, and after fuch Keleaics given te the [Slaintiff, the 
Joiaintift was to give Reieates to the Defendant. 

Che Defendant rejoins, that bis Co-abliga, was within 
Gge at the Cime of Submiffion, and at the Cime then the 
Gwaed was to be perfouned. Che Plaintiff nemurs. 

1. Ft was anreed, that if an Jnfant and a Wan of full 
Ane feal an Dblinatien, though this be voidable bp the Jn- 
fant, pet it binds the other. 14H. 4. 33. Bro. Obligation, 26, 77. 
Bro. Debt, 73, 76. Gnd fo if an Atsard be made, that one of Latch 207. 
the Parties and a Stranger fhall Do fuch an Ait, tt hall bind 
the Party, they) it be Gold a3 to the Stranger. 

AnD Baldwin pio def’ Cited a Cate of Rudfton erftis Yates, 
it Marth rrx. Popham 16. tnbhere aw {Infant lubmitted him 
feif, a third Joerlen was Hound that be thould perfonn che 

Award, 
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Jones 164. 


Jones 165. 
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Award; and it was adjudged that the Submifion was void, 
and Contequently the Arbitrament and the Obligation. 

But the Court feemed ta Deny that Cafe, for though it 
be void as to the Infant, pet the Obliyation is forfeiten if 
he DO not perform it; and Vaughan faid, that no Bond, &c. 
of an Jntant oo Feme Covert, o2 Wank, is void, untefs 
theie Incapacity appear in the Oeed, but only vaidabie, Qv. 
1 Roll. 18. 

And as fo2 the Giving of Releates they laid, that i€ the 
Huifant could not ibe fuch a Releale as was owered, the Db- 
ligation was forfeited, however, being it was Awarded that 
the WPiaintiff fhould give a Releale, chound it were after 
fuch Releafes given by the Oefendants ut fupra, which was 


impottiiie by Realon of the Infancy,) pet it was an Award 


of both Patts, And fo Judginent was given for the 
PlatntitT. 


Hall verfus Newland. 


J S. feifed of twa Acres of Land adjoining together, in 
J» one of which there was a Pool, upan the other he builos 
a Moule, and {aps JPipes ta conbep Cilater from the Pool 
ta bis boule; afterwards the Acre of Land, wherein the 
jDool Mas, Was Conbeped to the JPiaintiff, and the DHoute, 
and the other Acre of Land whereupon it flood, came to the 
Defendant, whe, the [Pipes being foavped, came with Carts 
aia Dares to fetch Water fram the JPaol ta His Daule, for 
Which the Wlaintif bought an Aitian of Crefpals; and 
this Matter appearing upon the Pieading, there was a De- 
mutrer, 

Barton argued, that notwithtanding the Acve, in which the 
Peal was, was fold away, pet the Fetchiny of ater was 
ag it were a Liberty annered to the Maule, and was not De- 
fitoped by the Alienation of the Acre and jPoaol, although 
there was na fpectal Refervation of if, and although 
the Moule was newly built; and cited 2 Cro.121. 11 H. 7. 
25. Moor 682. 2 Cro. 170. Hob. 131. and took a Difference 
between an afement, which will nor be ertinguiihed bp 
Qnity, and a Soft appaenuder. 

Baldwin pro quer’ fait, that this Cale differs much from 
the Cafe cited in 2 Cro. 121. far that is of a Conduite and 
JDipes, twhich fF quodammodo appendant to the Doule, and 
perhaps mould remain notwithtandingy the Alienation of the 
Land in which they are; but this ts of fetching Cater in 

4 Carts 
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Carts, which may yotlibly dettray the Gals, and deteat the 
JDarty of the jorofits of the Land, 

Che Court feemed to incline firougly for the jlaintiff, 
and gabe Wudgment, nif. 





Hill verfus Good. (162.) 


ONES arnued, that a Pabibitian aught ta be granted Ane Ca 

faz thele ®eafons: ae 

1. It i$ a Warriage anaint the General Prohibition, Levit. Polt ‘Cafe 173, 
xviii. 6. Thou fhalt not approach to any that is near of Kin. 182. 

2. Che very fame Denree is forbid, Levit. xviii. 16. Thou 
fhalt not uncover the Nakednefs of thy Brother’s Wife, anv the 
@iifes Differ is as near to the Husband, as the Dusband’s 
Brother is ta the Mite: And the Dpinion of wip Low Coke, 

2 Inft. 684. i8, that thofe in pari gradu are prohibited, quia / 
eandem rationem propinquitatis habent, &c. Gnd althounh the / 
Brother were to take his Wrother’s Wife, and raife up / 
Seed to his Wrother, pet that is a particular Exception, 

& exceptio probat regulam in cafibus non exceptis. 

Obj. Guid tuhereas it is objeted from the 18th Clerfe, that 
the Forbioding the taking of a TWilfe to Her Sifter to ver 
her in her Life-time, was a clear Amplication, that after Heer 
Death it was fatvful ; 

Anf. Sifter there is intended any other Toman, fo it is 
ufed to finntip any thing of a tike Mature, Ezek. xvi. Sodom 
is thy Sifter, &c. and fo this Cert is uled again {olyxamp , 
and the cotitrary ISattice among the Jews is fuppoted to 
be by Ditpenfation, for the MWultipiving of that sation. 

Mal. ii. 14. 

3. Che At of 32 H. 8. reciting the Grievances bp the 
Pope's prohibiting thole that were not prabibited by the Law 
of God, inffances tn Coufin- Germans, which is a more re- 
mote Denree than this. 

4. Chat At doth not fay that it Mall be lawiul for all to 
mMatrp without the Levitical Wuftances, but Degrees; and fo 
iric{uBes parem gradum. 

5. St is pobhibiten by the Apoftolic Canon. 

6. I5v the iliberian Council Hel Anno 310. Canon 16. 

4. I3p the Canons primo Jacobi. 

Maynard pro Quer’ atgued that it was fatwtut, 

1. Betaule it is nane of the Juttances in the Levitical JMa- 
bibitions, 

Oo 2. Chis 
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2. Chis Warriane {s.1gt contra jus nature, for Jacob nar 


(163.) 


Covenant. 


Money might be pat at the Dav; and then, though C. did 
I 


ricd tua Sifters, and teas wet repeved. 

Dur Basiaur veprwditin Wiurality of Clues, teiis thenr 
ab initio non fuit fic, but it cannot be fala fo here, and where 
it was lawful at firff, and is mot fince prebibiced, it is fatv- 
ful ftiff. Gnd Grocrius is ust Guthergity i the Wont, fo2 bis 
Mpinion is again the Garriage af Couin-OGermans, which 
all allows to be lawiul with us. And thounh the Warriage 
of the Sifter be paahibited, Levit. xviii. 9. Deut. xxvii. 22. pet 


that is erpreficd ta be a natural Sifter; and there is nat a 


Parity of Realon. Welites, it was nat intended that this 
(hould be extended farther than the Letter , for the Statute 
favs, that the Feecdam allowed by the Lew of God ought 
to be moft fure and certain, and tf a Parity ef Reafon 
fhould be admitted, there would be no Certainty. 

and as for the Canens aifedred, that will not alter 
the Cale , for they cannot repeal an At of Parliament. Ano 
be fain, that the JD.0hibitien tn the 18th Clerle cannot be 
intended of Diurality of tives, fa2 then it could not have 
been Difpented with, 2N9 we Hn that Mofes BID permit [Blu- 
rality of Citbes ta the Jews, which He could not hake pone 
it it bad been againk the erpoeis Law of Gan. 

Vaughan, Chiet Juftice, Delived them to take Moatice of 
thee Chis. 

1. Chis was a fatetul Warviage before the Levitical Late. 

2. Che General PiaHhibition iit the oth erie will make no- 
thing in the Cale, fer by the fame Realon it map be ertend- 
ed ad infinitum; but hat was it which gabe the Pape a 
Colour to vifpente as he DID. 

3. That the Levirical Laws tuauld not have bound us, i€ it 
had not been fe. the At of Waritament, Ex fic adjournatur ad 
Term. Pafch. 


Hill verfus Browne. 


Qua B. were Laund it a Wond to C. for the Payment 

e Of 201. at a certain Day, A. covenants with B. ta 
fabe bim Darinlefs from the fad Bond, B. hinges an Aéian 
of Covenant ; and alleDgyes for Breach, that C. fued him in 
the Exchequer upon the faid Bond, and Had Budgment a- 
aint hin, but be Doth not alledge that A. DID not pay the 


Waney at the Dav, 


At was urged for the Defendant, that for all appears, the 


fue 





, = ; Nisa ae 
Pe Term. S. “Hr, 1672: 
fue B. aD tecover, pet it was no Wreach of the Covenant, 


becaule the Suit was tertious , ame che Covenant Hall nat 
be extenven ta lave haritlels fram Giranegs, aid therefore 
he ought to pate averred that the Money was nat paid at 
the Dap. 

But on the other Side it was (ald, that there is a aveat 
Difference bketiveen a meneral Cavenant ta fave barmiets 
(fO2 Chat hall be interven only again iawiul Givangs) and 
ta fave farmieis epaint a particular ierfen, for that ts 
AMA Tartious as weil as rigdhiful Ais, ob. 35. Welides, 
It cannot be intended that the Wanepy was vad when it ts 
fet forth) that C. fed and vecavered, 

But Vaughan, Chiet Jutice, fald, the Waosks oid generally 
make a Difierence between a weiteral Saving haravlefs, and 
when it is avdint a particular Werfen , but be Dia conceive 
there was none at all, for the Realon was the fame in bord, 
Which ts, that when a Wan is Monged, the Law gives him 
his Remenp, which Helis as weil again every Body, as 
wean a particular Perlon : Wut the other Futyes were of 
a contrary Doinion, and gave Judgiwient pro Quer’, Vaughan 
bets wone inta Parliament, 


Warde verfus Sharpe. 
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(164.) 


H. betty feifed of Wlack Acre, Ivinw fick, fent sue fo2 device. 


J, t Daly Mates (n ower to the Waking of His Cail; the 
CoS of the Motes were, Black Acre to YJ, W), and his Heirs ; 
and after teveral arceis fo Deviled, concludes, and he thay 
hath my Land, &c. fhall be a Butcher, and fo Dies, leaving 
ha other (Hl befites thafe Motes. Chis heiny found bp 
Special Gerhik, ie was argued by Serj, Hard. pur le devife 
quer that this tas a gaed Debile of Wiack Acre for thele 
iReafons. 

1. Tien a Wan Doth fie in extremis, he {§ inops confilii , 
and the Law wil make out bis Jntentians without the 
ufttal Gilets, Moor 31. 3 Cro. 31. Dyer 72. 1 And. 7, 34. 
De agreed, that if a Wan Declared it ta be His TM chat 
A. fault dave bis Lands, and another writes it withaut his 
Canilent, tat this will not be qaod, 3 Cro. 100. 3 Leon. 79. 

Qunt here the Ceftator aid afterwards Declare this ta de 


Dis TUM, which amounts ta a new Publication, 44 Ed. 3. 33. payin 


43 Aff. pl. 36. Dy. 142.b. 3 Cro. 422, 493. Moor 353, 404. 
That 
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Plow. 345. 


Chat Lands Hhali pats in a CHill by their reputen ames, 
as Rents and Services by the Mame of a Wann, &c. Vide 
10 Co. 133. 3 Leon. 165. 2 Leon. 41, 120. Noy 35. 3 Co. 2c. 
Style 301, 307, 319. 1 Roll. 611. 2Cro. 104. 9 H.6. 7. 

Turner pro def’: Lands patted not by (il at the Common 
Law, and it ought mot now ta pats without fufficient CWdtt- 
ting and certain Crpeetisn, 2 Inft. 111. Hob. 32. . 

Qn here this ts altogether infentibie, fo2 bere is ne Tow 
to pafs the Citate, fcil. I give, 2 will, G62 bequeath; and this 
is {ike the Wate of Bowman ant Bilbank, Trin. 13 Car. 2. fi 
B. R. where on Cauly being feffeo of a Donte tm Newcaftle, 
{ving fick, and being asked how he would difole of Hig €- 
ftate, cryed All to my Mother, All tomy Mother, whith was 
Written in His Life-titie, and pet refolved that. uothing pated; 
and where the Cows are fenteicis nothing pafleth. Style 24c. 
Gud if it be intended that be Did chink to reduce it to Foun, - 
and put tin fignificative Ciows, pet if be Die before it is 
Done, all is void, and in the Cale in Dy. 72. there the Mates 
were reduced to a foal CHili before the Devito died, Wut 
to that it was anfwered by Windham and Ellis, that in the 
Cafe in Dyer, the Reducing the Motes inta a fornal CHill 
(which was never read to the Ceftatoz) made no Aitera- 
tion inthe Cale, but there the Lands pated by the Motes, 

Quo the Court fatd, althauyh there were no Cows of 
WUill 02 Devife, pet when he concludes, He that hath my 
Lands fhall be a Butcher, there the (ow Hath did fuflicientlp 
Declare His Intention, and thereupon gave Judgment fo the 
JOolaint, nifi. 

I 
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In Communi Banco. 





Smith verfus Burton. (165.) 


SHE Jlaintift neclares, that be and all the Decu- a fur Ic 
piers of, &c. had ufed to habe Common in Black ~~ 

Acre, anv that the Defendant had a Clale nert av- 

~  foining to the Common, and that the Fences were 
out of Repair, and that he ought ta repair them, but dia 
not, whereby He Durie not ule his Common fo2 fear bis Cat- 
tie fhould trefpats upon the Defendant. Relolved, Chat it 
was no goon Caufe of Aktion; fo if bis Vattle bad treé 
pated upon bim though bis awn Wounds, he might have 
Juifica, Another Creeption taken to the Declaration was, p,. 
becaufe he hath not intitien bimieif ta the Common; for a 
Man cannot peicribe in Oecupiers for Common; but chat occupiers, 
the Decupiers have ufed ta repair the Fences is yood enaugh, 
per Vaughan. W6ut per Baldwin Serj, Je was adjudged in che 
Lirg’s Bench, that to peelcribe fo. Common in the Oecu- 
piersis good enough; becaufe aLefice for Pears, that ought 
to habe Common, may come ta bis Effate under fo many 
Gtignments, that he miap not be able to know where the Fee 
is to make bis (Pueleristion, Wut far the fir Reafon Juds- 
icnt was arrekied, 





{cription. 


Pep Mexton 


(166.) Mexton verfus Brand. 
Ejectment. HE JPlaintiff veclares of a Leafe made the rcth of 


Jan’, habend’ a primo Jan’, bp Cittue whereok be entera, 
aud that the Defenwatit poftea, (cil. primo Jan’, efeted him, 
Scilicet. St was ntoYedD by Maynard in Aeteft of Bubgment, that 
the Declaration ts repugnant, hecaule the Cyetment is lain 
before the Leafe made; fo2 the Leafe is made the roth of 
Jan. and the Ejetinent laid the fir; but the Queftion is, if 
the Scilicet, being repumnatit, be not bain, and be cited 2 Cro. 
96. 3 Cro. 702. Yelv. 93. Adjournatur. 


(167) : Carter verfus Welt. 
Declaration HE Plaintit Declares, that Frances Ford & Elizabetha 
eee dimiferunt, and put no Suuriiaie ta Elizabetha. Gnd 
jectment. 


after a Clerdié for the Jolatntiff, it was moved in Arref— of 
Judgment, that this Oeclaration was aitonether incertain; 
becatife here was a joint Oemife declared upon, and ne 
Surname to one of the parties, 
«St was objesed, that Elizabetha, pithout a Surname, Houid 
be as ff the Had not been named, and fe it Hawd be intend: 
ev to be all demiicd by Frances. 

But ft was anfweres, that oeclaving upon a joint De- 
inife, he muft derive the Citle tram them both, ana if thig 
fhould be aumitted, bere trautd be a CMtrong to Elizabeth; — 
fo2 Frances jwauld recover the whale, and the Cenant mut be 
Eernant te hee only, Gnd per cot’ Cur it is naught for the 
Fuecertainty, and therefore Tudgment was arreften, 

Ft was faid to hate been often adjudged, that if a Lettee 
of Attomey be made ta J.S. and Thomas, without a Sut: 
name, it is void. 


(158) Witterong verfus Blayny. In C. B. 


AmOerE ok ae DQueftion twas, Cihether a Sci. Fa. ould ro amaint 
130. Cettenants into Wales? And fn ager to the Erplain- 
Pot Cale 186 ing of the Lat in this Cafe, it was obferved by Vaughan 
Vide Rol. CYT. Chat the Cangueié of Wales tuas not till 12 Ed. 1. and 
133: beta that Cime it was Certain the Courts of Weftminfter 
had no Jurisdition ta reach thither: And then there was an 

I abfolute 
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abfolute Subiuition de alto & bafio te f ‘the arisnidion of the 


Crow of England, and by the Statute of Rutland, Cnet 
painted) it twas incowezated ta Enzland, and then they were 
fubjet ta Laws made bp the Joarifa ament of England, tut not 
unlels they were narticulariy Hated, and hy the SHratute of 
Rutland Ki Edward 1. Had [ower to after their Lats, but 
that ower was perfonal ta Him, and Din not ertend ta bis 
Suctefles. bat nane of all this yave doawer to the Courts 
of Weftmintter to fend #Deacels inte Wales. 


Che nert Stattite confiderabie fs 27 H. 8. 26. which unites star 27 b 


Wales €@ England, ang enats that Lands fhaif Deltend, &c. 
by the Lats of England. 

Qnv fince that Cime Wales fs hound by the Lawns of Eng- 
land without particulariy naming of it, tha’ the Cuffon be 
generalfy particularly ta name (t; W5y chat Statute it was 
Divined inta Cotinties, and Divers Lawithips WBarchers 
{were bp ft united ta Englith Counties, ag Monmouth, &c. and 
thele ate in atl Relpets Englih Counties, and Civite ga 
there asta anp other Joarts. But fa the sther Courts he 
takes JPatice, that by Beaton of theie Wemotencis tt was 
inconvenient fez them to attend the Courts at Weftminfter. 

Che old Books Do accalion inany Witkakes, becaule they 
take no Diftindian hetineen the Ladhips Barchers and the 
Principality of Wales; twhereas 18 Ed. 2. Fitz. Afi. 382. it is 


{aid to be owatned by AE of Parliament, that f€ any Duc: 


ition DID atife upon the Lowthips Warchers, it thould be 
tried in tye tert County. 

Gt Calvin's Cate tt appears, that the Wing map fend bis 
Brevia mandatoria fnta any Wart of His Dominions, but it i 
nat fo of Brevia remedialia. 

FU rit of rr, will fie of a JuBginent piven in any Wace 
in the Ging’s Daminiens, and fo ic may be a Cap. Utiegatum; 
and thep wid feyneripy wa ta Gafcoigne, Guien, Callis, &c. for 
it would be firange, if a an thauld be outlawed, and Hive 
himiti€ in the Ring’s Dominions, and that the Wing Maula 
not have [Power toa reach him, but be faid thefe mult not 
iffte otit Of Weftminfter-Hall to the Sberift a2 other inferio2 
Mficer of the Wlace, but mut be granted by the hing 
upon a (pecial Adorels mane to Him, and vireked to him 
that had the chief Canmiand under him. 

Anu this Cafe differs much fram Counties Palatine, be 

caule they tuete once Part of ana Devitied out of England; but 
it will not follew that the Laws thatl crtend ta Wales, 02 Ire- 
land, it the faite Waiter as they Ba to thele. for there the 
Hubjet Had once a Right of Aition, which cannot be taken 

from 
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Debt for Rent. 
Covenant. 


2 Roll. 466. 


Tender. 
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from bim by the Wings Ont; and fo it is of the Cinque 
JPorts, which were once Wart of the Lingdom as the Caun- 
ties JPalatine. 





Marfhall verfus Wildale. 


HE Olaintiff oemiled unto the Defendant a Daunte, 
pielding and papi 101. pearly, without any Deduc- 

tion o2 Abatement of the Rent for o2 tu velpedt of any Dearth- 
Woaney, arith Duties, Dues, Cares and Aileliments, which 
are already Had, made, vated, tared o2 affefien, o2 to be had, 
made, tated, tared 02 affefledD at any Cime During the fain 


Term upon the Plaintiff by vealon of the faid Doule; (ana 


then the Ait of JParliament that gives the lak Car is made, 
whereby it is enated, that the Landiowd hall pap the Car. 
but there fs a JProbifo, that it hall net ectend ta dileharge 
any Covenants 02 Agreements made betiveen Landlaws and 
enants.) 

Che Cenant pleads a Cender of 91. and that the other 
2os. as paid to the Car, (which by the At the Cenan 
Hath JPower to DeDui.) 

1. And it was argued by Goodfellow fo2 the Plaintift, that 
this exrpoets Agreement of the Detendant to pay ail Cares 
hall not be changed by bis implicit Aflent in {Parliament 
and fo2 that urpate be cited Dy. 48, 52. and 17 Ed. 4. 5, 6. 
Where a Wan half not be relieved in fuch a Cale agatni his 
expels Agreement, and farther cited a Cale af Hafelfoor anu 
B. Bond, where if was adjudged in the Rings Weiich 1656, 
Mich. Germ, that fuch a Covenant was wat dilchargen, 

But bere is an erprels Pzovita tn this Ad, chat it hall net 
extend ta difcharme Caveats ant Agreements between 
Leffor and Lefiee. 

2. Another Dbjetion again the lea was, becaule he 
pleads a Cender, aid Both not pleas ft at the Place tajeie 
the Went was agreed to be paid; and ta that cited 4 Co. jo. 
22H. 6. 36. Dy. 300, 150. 

Wilmot pro def? fain, that the Tio0 Pari Mall evtend ta 
Dues, Duties, &c. anv it fhail mot be intenoed of evtragz 
Dinary Charges laid by Wariiament; and he fay Parity ett 
verbum gubernans, aid for the Relirikien of Outs tite 
Fitz. AM. 371. Bract. 47. Fitz. Feoffment and FPaits, 94. 

Per Atkins Tu. TE he bad fafa Cares obinary and eetra- 
Owinaty, and wranteR oz tmpoiD, oy ta be granted o {it- 

4 poict, 
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poten, it would have beem mare Clear, for that mawik paic 
properly extended to Oatliamentary Cares. 

Ellis Tuk. JE the Gs Da not ertend ta joariamentary 
Cares, they can have no Gignification, tar Mearth-Apaney 
and parith-Duties, &c. are to be paid by the Ceuant with 
out fiuch a Covenant. ey 

But ag ta chat aint, whether 02 na this Covenant was 
Difpenfed with ay the Ac of Joaritamient, they Delibered no 
Mpinian , becaule they all agreed, that as the Cender was 
pleated it was naunht; for being oo be mate at a certain 
jOlace, it could nat ve properly made any where elie, anv 
upon that aiut Judgment was givert fey the Ptaincif. 





Leefe verfus Saltinefton. in CB (170.) 


GIR Ric. Saltingfton hefug fetfed in Fee of a Farin, called Devit. 
_) W. Farm, vevifen to bis Wife in thele ions: SCAND, 
And as for ({i. Farm, J will and bequeath it to my Wife du- ee 
ring her Life, and by her to be difpofed of to fuch of my Chil- es soe 
dren as fhe fhall think fic. Ree 

@it Richard Dies, leaking Fue Richard and Philip; Hig 
Cite enters, and makes a Ditvolal of it to Philip the pounget 
Hon and his Deivs ; Philip enters-and dies, bis Dete enters; 
Richard hings Ersctmerit. 

Gino DQueftions: 1. abet Cftate pafied to the Wife by 
this Devite? ; 

Gnd it was agreed an bath Handz, chat fhe Had but ar 
kate for Life in Joint of Jntereke. 

Wut Scroggs pro def’ argued, that the ban a JSower ta 
Ditpale af the Fee atter ber Ocath, and fer that cited 19 H. 
8.10. Moor 547. Latch 9, 19, 134. 
_ Waller pro.quer’ agreed that fhe jad but an Cftate fo2 Life, 
fo2 tehete there is an Cfiate erpoefled, the Law fhail carry 
nothing by Jimplication, and for that cited Dy. 26.b. Moor 
Og PIN So3!" 

But the nreat Queftian was, What Eftate the hauld have 
power te difpele of? And he Helv, the could Dilpele of ito 
moze than an Cfiate tar Life; and bis chiel Realon was, de- 
caute, if the Ceftate2 himtelé had in His CHL faid I difpofe 
of (A, Farm to JOgiliz, he Haul habe had but an Effate far 
Life, for Mods that difinberit an Deiv ought to be clear, 
aS it is belD 1 Cro. 6309. | 

Che Cales hy Him cited were Bro. Eftate, 78. 6 Co. 16. 
Moor 852. 1 Roll.834. 3 Cro. 52, 53. 1 Leon. 224. 

Qq And 
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Executor du- 
rante Mino- 
re tate. 


Devaftavit. 


General Iffue. 


a 
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Gnd this, be fatd, differs from the Cale af Daniel and Up- 
ton {tt Latch, fo there it tas to Difpofe of at MUill anv 
Pieafure. 

GE a AHan Do difponere, dare & vendere fuch a Farm, it hal 
be intcfided am €ftate in Fee, but ff ic be dare only, it is for 
Life. Moor 103, 303. 2 Roll. 784. Adjournatur. 


EBT upon a Band of sool. again an Crecute2 du- 
rante munore etate. 

An CErectito2 durante minore etate of A. being fued, pleats 
Plene adminiftravit. Gud upon a fpectal Uierdit the Cafe 
was, Ghat he bad paid feveral Debts upon Contra and 
Lenacies, and faa the Rett of the Goods he had patd and de- 
livered them to A. wha was come of fullGne; andit was alfo 
found, that the Ceftatoys perfonal Eftate, which he bad in 
his Dans, fas of the Claluc of 20001. that be had paid 
tooo). it Debts and Lewacies, and that be baa accounted 
with A. and had pata toa Him 921. 

1. Che Caurt did feem to agree, that tf aw Crecuta, do- 
rante minore etate DO pap Debts as an Crecuta aught to oa, 
and for what remains in big Dads, it be account fo2 it, 
aud Deliver i¢ over to the Hei2, that be hall not be chargeable 
ta any of the Creditors. 

2. Cheer Juftices div Ceemta agree, that if an Erecutor 
durante minore etate Commits a Devaftavit, and then obtains 
a Weleale fram the Deir, being come of Ane, that this will 
not fecure Fini agatntt the Creditors, toha had once a Rigbe 
of Gian attached in then, which tall not be Devetten 
by is Reieale, fo2 perhaps be map be twat) neching, and 
fo the Creditors will be witheut Remedy, 

Mut Vaughan dubitavit, beceule when the Deir being come 
of Aye reteateth, (if the Cxecuto2 durante minore etate Had 
waftedD) be HimlelE becomes liable foo the Gaiue. 

But Here they agreed could he io Devaftavit, thaugh Le- 
waties were paid before Debts upan Wand, becaule the E- 
ftate of the Cefkata was fufficient to pay all, 

Atkins Juft. quettioned whether this Watter might be gt 
ven in €pidente upon a Plene adminiftravit, 02 whether he 
fhould not have pleated the fnecial Aatter, 

But to that {t was anfiwered by Vaughan, nemine contradi- 
cente, that be always took it for a general Rule, that when an 
Crecutor o2 Adintnifrate had Done that they ought to Do; 
they wap plead Plene adminiftra’, and give the fpecial Wat- 
ter in Spa but when Judgments are Due, and Bonds 

fucd, 
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fued, they cannot give that in Chidence, but mut plead it, 
hecaute the Goons to fatisty are in their own bands, and 
fo not pooperly adminifived, though liable ta the FuBament. 

Baldwin pro Def’ ¢fteX 2 Brown]. 144. Hob. 266. 1 Rolle 
g2i. 


Parfons verfus M avefden, 


vane ee Se ee 


ist 


C172.) 


HE Cafe was, B. ig made Execute, and after the pete vers 
Cefkatar’s —_ he takes teberal of the Goans of ee OL 


the Ceffatar inte big Pande, which be wleads be DiD prob 


falva cuftodia of thei; and then befae Atisn beoughe be 
refutes the Crecutarhip befoe the Dwinary, whereupan 
Quiminifttation is granted ta C. alle befow Ation bouche he 
Delivers thefe Gasds aver tac. and ali this appeared upon the 
jeleading. Che Duciion was, Clibether this taking of the 
@auns inte His Dand be not fuch an Apminiiiving as mould 
conclube him afterwarns to refute, 

1. Sid ft was areued hp Jones, that it houit: And firtt he 
pela, that when an Erecute2 bath once adminiftres, he can- 
not afterwarns refute, but whail be ttl table to the Creditags 
fe2 the Oasds that were in His ands, notwithtanding the 
Dainary grants Aominifiatien ta another, quod non fuit 
negatum; and fez that he cited 9 Ed. 4. 33, 47. Bro. Exec. go. 
9 Co. 37. b. Plow. 280. 36 H. 6. 7. 

2. Queft. Tbether this Hall be hich an Adminiftration as 
he cannot after vetufe: Gnd fivft be agreen that in fome 
Cales a Dan map medvie with the Oeeas of the Cefkato2, 
and pet Mhatl not be an recutoe by it. 

1. 48 to pap Funeral Charges. 21 Edog. 5. 21 H, 6. 20. 
Dy. 2583649) 2071.97, '55 

2. Ca medic with the Gaahs by Cireue of Wetters ad 
colligend’ from the Oydinarp. 10H. 7. 15, 28. 

3. CUhen a Wan ts inate Crecutor by a CUill, which is 
aftet teboked, and medbies by Gittue of that Will, Dy. 166, 
167. 


4. Per Serj, Hard. Caking them as Serhant to another: 
Be Edesuaia.) 3)Gro) 858: 

5. Henwling with Gaars as Supevvitar 02 Coadjutar, 
Dy. 166. Swinb. 6 Pr. 93, 94. 

Wut bere Jones faid, when be takes the Gacds neneraliy, 


being vaimed recuca,, it fall be intended that be takes 
tye as Crecute. 8.6.36. 20H. 6.1.b rr. 4. 83. 


Dyed ios i epee Ci gow cider 
ano 
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Prohibition. 
eo, os 88, 


Pol ee I 182. 
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Ano when ag a aBan hath once made himtel€ Crecutar of bis 
on Ciirong, by meddling with Gasds, though Qanuiinitra- 
tion be afterwards granted to himfelf, 02 f0 auather, it hall 
never be in bis [awer te purge the CMlrang, 3 Cro. 102, 565. 
5 Co. 33. 

Gnd che Bight of an CErecuta in the Cekatars Goong 
is by Reafon of the Ceflament, and not af the Prebat, anv 
therefore, wien being named Crecuter be takes Ooods inte 
bis Dants, the Law fhall conftrue it in him as Crecute2. 

Hard. pro Def’: Chen it appears upon the Pleading that 
he took thei pro falva cuftodia, and fo admitted bp the Demur- 
ret, this iS opus charitatis ta peferve the Ceflatars eitate : 
ana the Law toill confirue Aitions peli to the Intention 
of the Parties, 21 H 4.13. 20H. 7. 2. Pitz. Joind. en aid ro, 
De adinitten that a general Caking would habe amounted 
unta an Adwiiniftvation., 5 Co. 33. b. 21 Ed. 4. 5. 

ST where a Ban takes without any jul Bight; as, 

1. By a Canmillion ad vendendum, fe2 the Dwinary can 
avant none fuch. Dy. 255, 256. 

2. By Gittue of a fraudulent Oift, 13H. 4.6.8. But 
iuben be takes to keep them fate, tt is a Ciewm of Charity, 
and there is no Difference teen the Caking ig by an Er- 
ccutoz and when by another, 1 Leon. 154. 3 Cro. 630, 858. 
Yelv.184. 2Cro.25. 3 Bulft. 120. 1 Bulft. 176. 

Cie Court feemed ta make a Difference when Gaods are 
in the Houle of the Perfon named Erecuto.; this Wut 
feflion fhall not amount to an Qdiminifitation, but perhaps 
there map be a Difference when de takes them into bis jeot 
feition. 

And here, although it was pleaded that he took the Oonds 
by the Canfent of the Party to whom Qominiftration mas 
afterwards granted, that fiqnificd nothing, being betoge AD- 
miniffration granted, Adjournatur. 





Hill verfus Good. 


HE onlp Queftion was, Cabether the WDarviane of the 
Wifes Sifter was peobibited bp the Levitical Law 
Withinthbe Statute 32 H. 8. 38. And this Term it was argued 
bp the Civilians, viz. £2, Baldwin pro Def’, and Hg, Pinfold 
pro Quer’, 
D2. Baldwin: Che Statutes that concern this Matter are 
25 H. 8. 22. and in that Statute it is erpeefsly prabibited ; 


and {0 it i$ fn 28 H. 8. 7. 
4 Chen 
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hen comes the Statute of 32 H. 8. 38. which makes ail 
Warriages latvful not pabibited hy the Levitical Laty, 

But that Statute, as to that Part which concerns Jd2e- 
contratts, is repealed by the Statute of 2 & 3 Ed. 6. 23. 

And the other Part is repeaicd by the Stat, of 1 & 2 Phil. 
& Mar. 8. 

But that fs revived again per 1 Eliz. 1. 

Qno be fatd, 

1. Chis Statute doth not fay that nane hail be probibiten 
but thafe that are etprefsty named there, o2 it the Levitical 


Iuftances; but none fhall be impeached that ave without the 


Levitical Denes. 

2. Che Reatan of the 2ovibition in the Statute feems ta 
be grounded upon the Mearnefls o2 D0vinguity, becaule the 
Husband and Cite ave one Hie), anv the very fame De- 
nree being prabibited; viz. the Dusband’s Bother; and for 
that Realon Zeper. de lege Mofaica, Ubi par gradus eademque 
ratio, ibi eadem prohibitio fimilifg, conftitutio. 

And this Statute Hath been extended to a Parity of De- 
grees. 

1. Becaule the Realon of the Jorahibition bein P20pIin- 
quity, where there ts the fame WPupinquity, there isthe fanie 
Prohibition ; and fo f§ Grot. de jure Belli, &c. lib2. cap. 5. 
and Calvin in his Conwnentaries upon Chapter cxcvi. and fa 
Snedwinus. 

2. It Hath been the Opinion of all People, that Nuptie in 
linea afcendente vel defcendente in infinitum prohibentur; and pet 
the Geatidfather o2 Grandmother ave not erpeeflen tn the 
Chapter. 

Procul hinc nati; procul efte parentes. 

3. FE none but thofe that are erpeeiled were forbingen, a 
Hainan minht marry any Body (for all the JOrwbhibitions 
ate to the Wan) but pet Clonmen are punifhable hy the 
POitice of ali Jlaces, Seld. de jur. Nat. 5y9. 2 Init. 683, 684. 
Zeper. lib. 4. cap. 9o. in Explic. leg. Mofaic. 

4. Meatnefs of Kin and Confution ave the Realons give 
by ©od hintelé, and then this Hhould be within it: fo, 

1. Mere is the nearett Affinity. 

2. More temote Denrecs of Ghinity are prohibited, and by 
Contequence this; as the Law of Rome, that difabies any 
Ban hem within a Astie of Rome ta he Pretor, Difables 
him that is boon within halt a Wie. 

3. Deve will be the greatett Confufion. 

1. Beftucen the Werflons thenilelves, as they will be Hul- 
band and Wife, and Brother and Sifter. 

ROE 2. Jt 
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2. In Relation to their Chilhen, the fame Jerfon will be 
Father and Cncie. 

3. Jn Relation te the Children ta each other, they will be 
Brothers o2 Sifters and Couns. 

1. By the Cable af Degrees fet forth in Archbifhep Par- 
ker’s Cine, 6 Eliz. it is erpefip forbid, and fo tf [8 Convocat. 
1 Jac. Cangon ; 

2. Jt fs probibited by the Jewith Rabbing, Seld. Ux. Hebr. 
lib. 1. cap. 5. anB ftt Maimonides & Philopid. by all which tt 
is Held unlateful. 

3. Ft ig unlawful by the Civil Lat. Jac. Gotofred. Roma- 
narum & Mafaicarum legum collatio. 

4. By the Canon Latv. Zan. de Sponfalib. lib. 4. cap. 1. 

5. Wy the moft fober and wile JOagans; as Tarquinius Su- 
perbus tas cenfured for marrying bis Wife's Sifter. 

Obj. Che 18th Cerle of the xviii Chapter forbids the 
Taking two Sifters fimul, which is an Implication that it 
is lawful fucceffive. 

Anf. Ghis Inference is Cophiftical, and the Carei are a- 
naintt it; and fo ts Bazil, Epift. 197. where be taps, this 
Tay of arguing is as if, becaufe it is fait, that Jofeph aia 
not know bis Wife Mary before fhe conceived, therefoze he 
Div afterwards, and becatfle it fs fait, Remember thy Crea- 
tor in the Days of thy Youth, therefoue thau needeit not Da it 
When thou art oid, 

But befides, the Clering in the Cert is not the fofe Wea- 
fon of the [eabhibition, but the Cincovering his Miife’s Ma- 
KeDnefs, {cil. Revelatio turpitudinis, tubich ig ufed bp Mofes alf 
Along for an inceftudus Copulation, and uncovering her Paz 
Keonels, in that Senie, map be as well after her Death as 
beta. 

Obj. Jt was peatifedD by Jacob. 

Anf. All JQeattifes af pious Den are net pious. 

Odj. Chis is a Judicial Latv and fupertened, Deut. xxv. 5. 
Hut only to thole ta whom it was ABunicipal. 

Anf. [his was a Lat from the Bevinning; and if ft bad 
beett fuperfeded, John the Baptift, that knew Chrift was come, 
{would net have reproved Herod fo feverely, and habe Defend: 
ed it ufgue ad fanguinem. 

nv the Dushand’s Bother is prohibited to the Wife; 
and this is in the fame Degree of Jopinguity;, for ta fay 
this ig father, would be to fay it is farther from York ta 
London, that fraiti London 0 York. 

D). Pinfold pro quer’: By the prime Lay of Mature Bothers 
and Sifters might have married, and did da fo; and whereas 

I it 
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{t is objeiten, ehat was eam the mMecefity ar it thei, becauife 
there were no other erfons , J anflwer, that thep Did it af- 
ter the Meceflity ceated, and if tt had been uniainiul, God 
wald ist Have mave it neceflat? », for be coula as ealily pave 
created tuo Mundo as tina. 

Me inflances in the Stow of Abraham and Thamar. Qnv 
only the Afcendents and Oecicendents in linea recta fete g2X- 
pinally forbid, and tf Canfanguinity was net forbid, much 
iefs Afinity. 

Obj. Jt ts Fabia, that none tall appraach to anp that ts 
near of Kin to im, 

Ant. Chat tinports nothing but with Relation to the fot- 
lowitny Inances; but it (¢ timports anv Ching of ft telf, i€ 
mut be [uch a Rearnels as there i9 none intervening. as F iL 
ther 02 Son, 02 Weather, &c. 

Obj. Darrping the Wrather’s Cilite is prohibiten. 

Anf. Chat Law was dilpenfed with, and tat only is, but 
in fame Cafes commanded, 

This Law was made ta prevent Jealsufies and Fears, and 
if Canfirution fhouid fe made by Imolication, chefe Jealau- 
fies would be rather inceeated, as fame have conffrucn 
twenty feverai Joerfons probibitedD by Finplicatian that ace 
not aitied, 

qu all negative Laws, this is att Aphorifm, Quod lege pro- 
hibitoria non vetitum eft permitti intelligitur. 

Gnd in ather Wales ft ig not ertended by arity. as to 
matey the Wrothers Darghter was allowed by learned 
Aer, but not for the Sifter ta marty the Brother's Son. 
Ulpian. 

Ehere would Have been no need of erpreefling fo many 
particularly, if a Conftrution hy Pacity HAD been intended, 
fo2 feveral are imentioned that ave in pari gradu. 

The Wrobhivitian in the 18th Cerle twas not intended to far: 
Hid Polygamy abfolutely, but the Caking the Cites Sifter 
in ber Lifetime, which finplies, chat after bis CHife’s Death 
it minbt be fateful. Selden de Jur. Nat. lib. 5. cap. 10. 

Ju the Apoftolical Canons, the 16th, it ig forbiv to a WDriek 
02 a Githop to matrp bis Mites Sitter, which implies, 
that i¢ was effeemed fatetul fo2 Lavmen, for thep were un: 
Ber greater Reftritions than the Laity. 

Ju the old Civil Law, in the whole Digeft, ft is not far. 
bin; for they povibit only thofe that are loco parentum 9} 
loco liberorum. Wide Bruen’ de jure Connubiorum, 2 lib. cap. rg. 


Honorius the Emperos2 married tive Sitters fuccefiveip. 
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C174.) 


Debt upon 
Bond. 


Departure. 


Gud in the Cafe of Nicholas de Vanderdous (in the Low 
Countries, one of the States,) it was Held lawful. Curia 


advifare vult. 


King verfus Gogle. In C.B. 


EBT upon a Band, Che Oefendant pleads, that tt 
twas conditioned for [erfownance of Covenants in Tn- 
Dentures, and pleads Werfogmance. 

Che plaintiff replies, that one Covenant mag to pap fo 
much Banev as Mould be tared by the Judge of the Spit 
tual Court. 

Che Defendant cejoins, that the Audge tared oom 
at alt. 

Che olainti— nemurs, 

Odj. 1. Che Defendant pleads Jerfaymance of Covenants 
(contained in Gndentures) to dilcharge Himicl€ of the Banv, 
and Doth not fay, Hic in Curia prolat’, which be ourht ta Do; 
as appeats bp ro Co. 94. Hob. 233. 28 H. 6.7. Bro. Mon- 
ftrans de Faits, 9. ant ttt 5 Co. 20. d. Styles’s Cale it is {a 
weaded, 6 Co. Bellamy’s Cate. 

‘Sut ( was faid bp Holloway, that ft was good, without 
fHewing the Deed, becaufe here the Defendant claims na 
Suterett , and fo it has been Held 6 Ed. 4.2. 6H. 7. 12 & 13- 
eles a 18. 

‘But at lat the Court feemed to holy that it fas il; for 
the Wlaintif® could net mepeciy them the Deen, and tlt: 
lefs the Deed be fhewed, ham can the Court judge of the 
Covenants. 

But it was fad, that where a oan claims a Ching that 
cannot have Co: anuencement without Oeed, be sught ta hem 
the oiginal Deed. hut othertwile if be claims but Part of the 
Ching, agit a Went-charge of 201. per ann. be granted, ang 
the Grantee grants rol. af it ta another, the fecond Qantee 
tieedD not them the Deed, hecaule it hall not be peefimed ta 
belong ta bim, but otheriwife if he Had heen Qeantee of the 
whoie, 

Obj. 2. Dere isa Departure in the Defendants Rejoin- 
Der: titbis Ilea be comes and pleads Jperformance of all, 
and in his Rejsinver alletges an Ercule why he could not 
petfoun one, viz. becatle the Judge bad not tared the Sum; 
and he ought to have pleaned it (pecially in bis War, that 
he had perfowied ail but that, and for that the Spiritual 
Suny ge Had not tared, &c. and fo it is pleaded 5 Co. —o S 

I a &, 
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Cale, 5 Co. 19. Rofwells Cafe. § Co. 20. Sit An. Mayne’s 
Cale. 
Qua per Jones Serjeant: It is like the Cale, where a Ca- 
Venant is to pay, and the Defendant pleads [oeriawnance ; 
the Plaintiff faith be DD not pay; the Defendant rejoins 
that be tendered; it is a Departure. 
Nota; Jt twas ‘pela per Curiam, Chat ups a Band to 
perfor Covenants, pou mutt afiign but ane Breach, but in see 
an Ation of Covenant, as many as par twill, 


Fowle ver{us Dogle. InnC-o8 


C175.) 
ER totam Curiam Judgment was given for che Cenant. 

1. And as to the fir Objettion, that be pieaden 3 Keb. 186. 
Rontenuce to fo many Acres, and did not thew in which ,; ibaa 
Gill they lic, Fe was anfwered, that he had pleaded it as 
well as could be, fo2 he did fet Forth in tuhefe {ofietian thep 
Were, and in 33 H. 6. 51. ff ig made an Objection by Litrle- 
ron, becaule the Cenant Doth take upon Him to fay in which 
Gili fo many Acres fay as he pleaded Wontenure to, Co. 

Ent. 329, 333- 

Che Common Law was, that if a Wan pee ante: 
nure to the whole, he need not fyew who was Cenant ; YUE Nontenure. 
if the Fantentive were but to Wart, he ounht; and fo is 33 
H.6. 51. 11H. 4.15. 36H.6.6. And the Reafoin was, be- 
caute before the Statute of 25 Ed. 3. a Montenure of JPart 2 ma. 524. 
DID abate the whole Citit,; but fice, bp that Statute, the 
Whole Crit hall not abate; a Montentire ta art, twithaut 
fhewings wha is Cenant, is good enough; becaule the Rea- 
fon of the Law fs altered; but ft ts ufed ftill ta folfom the 
old Forti, and ta Hew wha is Cenant of that Part. 

But per Vaughan, the Difference ts, when it appears chat 
the jarty was once feifed, if be leads Muntenure, he 
muff fhew wha ts Cenant; but otherwile if he were never 
feifed, 

Gs to the fecond Diyjetion, that the Fine of a fourth 
Part is pleaded per Nomen of a thitd JPart, they all Held Per Nomen. 
it to be tuell enough; becaule a third art mut neceffaritp 
include a Fourth. | 

Gnd though it be not fad in How many Warts to be di- 
bined, it will be well enough; and they agreed the Cate 
Fitz. Brev. 244. 1 Leon. 114. that a Witit of timo JDarts, and 
Doth not fay in bow many ta be DDD, is not yaod, be- 
caufe twa Parts Do refer to no cettain umber of 

St Parts, 
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arts, but a fourth Wart finplics a Oivifion tnto four . 
and befides, there is great Difference between a Fine, which 
is a common Aflutancte, anda Uivit, 

Qs to the main joint in Law, which was concerning the 
collateral CHattanty, 

1. They agreed, that Here was a collateral CClarranty, wp 
the Bery Cert of Lice. fect. 719. 

2d Queft. Wut the great DQuefion was, TMibether of no 
this fhauid defcend upon the beits of the Wife, the wut. 
band furviving, wha was jointly bound in the Clartanty 
too; and whether the Dusband, being Cenant, might coke 
Qovantage of this by apy of Rebutter again the two 
Sifters > 

Gud per totam Curiam e map. 

Obj. Gnd ag ta the gteat Objeition that was made out 
of Bit William Herbert's Cafe, 3 Co. 14. woete it ts faid in 
this Cale, that the Land of the Dusband alsne map be put 
in Execution, thep faid, 

That in that Cale teveral Chins twere agreed. 

1. FE twa De warrant, the whole is warranted by each of 
them. 

2. JE there be Oecafion fo vouch, both might be vouched, 
but ff one have no Aiiets, all the Wurden Hall fall upon the 
other. 

But then be caimes and faps, where Warton and Feme da 
warrant anaint them and the Deirs of the Feme, if the 
Feme Dies, the Lands of the Garon only map be put in Er: 
ecution;, but it is no where fait, that Crecution may nat 
be againtt the Deirs of the Feme toa; but becaute there are 
10 Gnieties between Baron and Fenie, the Baron map be 
charpen with the Futive, 

Gnd Ellis tiv farther, that the WAarvantpy Did enure pre- 
petip from the Citic, and that the Dusband was joined 
only fo Conformity, but the Law takes Motice of the Per- 
fan fram whom the ettate pafles, 1 Inft.176. Plow. srg. 
Leon. 114. ant fo faft Atkins, Sed Vaughan negavit; for he 
faid, if the Dioner of the Land and an Citranger join in a 
iarvanty, they ave both alike able; and fo where the but 
ee pore, CKitie watrant, the Land of the usband Mali be 

ound. 

And Here the THarranty of the busband is abfalutely pone 
as foon as it was Created, 92 indeed, as Vaughan faid, here 
never was anp Tartanty at all created, but it as fiAeD in 
the bevy Wirth, as mp Low Hobart exprefies tt. Hob. 24. 
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Gna fo the CGilarcanty mutt remain woeily amaiat the rebicer. 


Deirs of the Mite, tor the Wiattanty ot the Dusband tn 
tiis Cale was merely ng, far {¢ ever hey any ced, 
neither couin it polibip have any, (52 be warrants but faz 
Life, and therefore, as toon as the Cite was iimited to bim 
{a2 Life, he took as yreat an Cftate in the Land, as he pad 
limited in the Clarrancy, and fo it was clearly none, and 
no Cle cawls ever Gave been made of it; for 1 the Wife 
Had furvived bi, fe coulD have taken ng Aapantage ot tt, 
becaute it Determined dy his Death. } 

And it was HeiB by Ackins, Ellis AND Windham, that ff but 
are af the Carcarty Had Delcenved upon the Deman- 
Dants, (f would have barred thet fo2 the whale; this Cate 
is, when the Dusband, being tn JOotelioan, niakes ule af it 
by Cap of Webutter, accowing to the Welolutian fn 8 Co. 
Syms$ Cafe, though you mut upén a Cisucher beuch ail, 
pet in Caies ef a KRebutter, if one beir Demands the whale, 
the may be rebutted foo the whole, though the Carranty oe- 
ceived uipan her and feveral ethers. 

Gut Vaughan Benlet Symes Cate ta be Law, and faid 
that 45 Ed. 3. 23. was Caittraty ta that Reisiucion, awa truly 
Cited, notwithfauding what is laid by Loa Coke. 

Qn be faid, he could fee no Realon of Difference, chat when a 
Man yaucies he mutt vouch ali, 02 cife be foies his Gaucher, 
and vet that be fhould rebut ane for the whole, and the other 
fhould be discbar wed, ann be (aid, the Wook cited hy Lown 
Coke there, Fitz. Garranty, 78. wattants not that Cafe, for 
he faid, be would agree, that tf there be thee Cabeirs, up- 
on whem a Warranty velcends, and cue only Demands, he 
tall be rebutted fo2 the whole; fo2 tyere the Warranty that 
Deicends upon Her is maportianadle to the Interett that De- 
{cends ta Her; but tit Syms’s Cale the Cftate delcenden what: 
{py £0 ote, and the TGarcanty upon two, and fa be fata the 
Demanvant aught to have been rebutted fo2 a Asoietp, 6 Ed. 
BDI: Tiga 8.0; 

Gud He Mid in this Cale, if anether Perlon had dad the 
Citate, and bad been inpleaded bp the beirs of the Cite, 
He Did quettian whether they could have been rebutted fa: 
More than a Woiety. 

And whereas it was objetten, that this (Clarranty delcend: 
ed upan the Oemandants when they were Covert, Wt was 
{aid by Windham, that here their Entry being taken atuap 
Ly the Fine, which wousght a Difcantinuance, it Maula 
bind them neverthelels : Wut iC a Calatranty Defcends upon 

qufantg, 


on) 


59 





1 Inft. 389. 
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qunfants, o2 Feme Coverts, inhere theit Entry theit Entry is § lawful, ft 
fhall nat bind, 


Osberfton verfus Stanhop. 


EBT wpon an Obligation again an Deir, 

Che Defendant pleads, that his Father was leifea 
of Black Acre, and made a Leafle for 99 Pears, and the Re- 
vetfion Defcended to Hin, and that He Had riens preter. 

Che Plaintiff replies, that be hath Affets delcended in 
London. 

Che Defendant Demurs. 

Reloived that the Replication was naught, becaufe he 
Dath not antwer the Defendant's War, no traverfe wher 
the Oefendant did offer Him an tfluable Point, for be Hhoula 
have fait that be had Aflets befines the Weverfion, o2 elle 
Have payed {udgment, and have had Execution by a Sci. fa, 
whet Afiets thould delcenD ; as 1 Cro. 373. and Co. lii—Mary 
Shipley’s Cate, ana the 1xeceuents ate that be thould have 
replied, that be had Aflets ultra, ag Yelv. 169. 2 Cro. 236. 
Jud. pro Def’. 


DE 
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In Communi Banco. 





Gadbury verfus Day. G47) 


' HE JDlaintiff declates that one Hall fas hound to Adumpse. 
Hin in an Obligation, conditioned to pap 50 1. 
when bis Son thould attain the Age of 21 Pears, 
o2 be out of bis Appeenticehin; o2 if bis CUife 

hould die before that, then as foon as the fhould die, ana 

{ets toath that be was about to fue Hall, and that the De- 

Fendant, in Conkideration he would forbear, premifen, if 

Hall DID not pay Him in a eek, that be would, Gpan Non 

affumpfit a Cecdié tuas found fo2 the plaintiff. 

It was moved by Baldwin in Aerett of Judgment, that the 
Piaintifi Din not thew, that any of the Cimes were come 
when the Woney ought to Habe been paid ; and fo if no 299- 
ney toete Due, then the Forbearance of Suit was no good 
Canideration, as was refolyen fi the Cafe of Bille and 
Porter. Ante Cafe 147. 

Scrogs econtra: Jt hetiy found fer the Plaintiff, tt Mall 
be iiitended that it Din appear upon the Crial, that there 
was i Oebt; and helides, the Debt here is not tn Queftion: 
but it is the Forbearance that ts the Confideration , and 
When it is (aid that be was about ta fue Him, it hall be 
fitended that be ban Caule of Aition ; and cited Hob. 18, eh 6. 

Tt ue 





(178.) 


Outlawry re- 
verfed. 


(179.) 


~ Warranty col- 
Jateral. 


Poft Cafe 192. 
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But upon that Point the Court gave no Relalutian, be- 
caufe in the Declaration there wag an Indebirat’ Affump’, 
and intice Damages were given, and it was not (aid fo2 
what he was indebted, fo that it might be fo, Bond oz 
Rent, &c. And fo it being bad fo2 that art, quod confilium 
non negavit, ff was bad for the Cbole , and fo Judgment 
atreften, 


Elliot’s Cafe. 


HE fole Queftion was, Tbetoer, upan a Crit of 

Errer haaught in the tine’s Wench ta reverfe an 
Dutiaww in this Court, Bali cught to be put in before the 
Aliswance of it, by the Statute of 31 Eliz. 3.2? Gny it was 
refaibed, that in all Ttits of Ciraz it sught; and fo the 
CUo2ws mutt be intended, 02 otherwile chat Wart of the Sta: 
tute will be of no Cffet, if it thoult be extended onlp to 
Cailes where the Crro2 is fo2 want of P20clamation ; fo2 it 
Doth not appear at the Cime of the Alistance of the Wit 
of Error what €Errows the Party will align, and it was 
faid, that at the Common Law, when a Wan was outlawed 
ina perfonal Aition, be was not Pound ta appear when he 
reverten the Dutlawey, but in Gales criminal, ag for Fe- 
lony, &c. He was to appeat and plead + And per Vaughan, the 
Courle is now, if there he want of JOroclamatiuns, ta 
ro before a Judge, and veverle it withaut Jolea o2 CUirit of 
evra. 


Williamfon verfus Hancock. 


HE Cate was, that a collateral CGarranty teas made 

upon a Feofiment to les: Che Question was, Cihe- 
ther the Ceftuy que vfe minht rebut by Girtue of this Car- 
rantp? 

Aud it was argued by Maynard, that he thall not; becaufe 
the Ceftuy que ufe is in by the Poft, and not by the Per; and 
he denied the Opinion in Linc. College’s Cafe, which he 
{aid twas no Relolution, becaufe it was no Ioint in the Cafe. 

Uibhere the Eftate ts gone in the Pot, hefor the WMar- 
ranty attached upon the beir, the Warranty is none; but 
ff it be once attached upon the Deir befoe the Cftate he 
yone in the Poft, there he that is in Potlelion map; anv 
he cited 22 Aff. 37. 29 Aff. 24. 18 Ed.3.29. 22 Aff 69. 

4 Baldwin 
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Baldwin econtra anveed that the Defendant houiD take 


No Advantage by wap of Goucher, but by way of Reuter 
he might, 35 AM pl.g. rr Al pl. 3. Wut he laid thac Wer: 
fons that come anp way to Pofleticn may rebut, as Cenant 
by Courtelp, wha comes in in the Pol. 2oH. 6.19.b. 28 Al 
pl. 18. 45 Ed. 3. 18. 42 Ed. 3. 19. 

But he that cones in by the Statute of Afes coines not 
merely in in the Poft, but quafi in the Per, by the Limitation 
of the Party. 

Ana ta that which was objeked by Maynard, that there is 
a Special Peobvifo in the Statute, that Ceftuy que Ufe fyalt 
foz a certain Cime take Advantage by Aid WDravyer, Gouch- 
er, &c. tohich implies, that after that Cime he aula not, 
Baldwin admitted be fhould not, after that Cime, take qn. 
bantage by way of Aid Paver, o2 Usucyer, but by wap of 
Rebutter he mint. 

4 Marranty cannot at all te in a Bargain and Sate, be- 
caule the berp Bargain cemes tn by way of Ce. 

Wut it map be in a Meleale a2 Featinent ta dles, pecaufe 
the Feofiee and Relealee ave in by the Common Law, and 
then the Statute transfers the €ftate to Cefuy a Ute ; 
ana if the Marranty thould not be transterred, fo as the 
jDarty might take Aavantage of it by way of Rebutter, it 
would much weaken the cannon Alurance of the Patian, 

But to that Maynard fatd, the Ceftuy que Ule might take 
a Releate with MHarranty. 

And Baldwin faid that it is fuficient to rebut, that the 
TMatranty be attached upon the ele before the Atian 
heounht, though tt did not befoue the transferring of the 
Cftate ; and he cited the Cale of Bowles aD Horton, ante 
Cafe 73. Fowle ai Dogle, ante Cafe 148, 175. poft Cafe 192. 


Leefe verfus Saltingfton. 


(180.) 


T Was argued by Baldwin, that the (ife had Watwet to devite. 
Ditpofe of a Fee: And fiett, fe was agteed by all, that iis anes 


this Cafe it was not intended of a ower ta Difoeke Gf that” 
€ftate that was given her fo2 Life, fee that the might da 
withsut any fuch Wawer given Hee. 

De ancteed that the Fee is nat hy this Devbile in the (itt, 
but refis in the Deir until a Difvafal he made, wich he 
may Do by a Declaration in Wuriuance to her jower, tho’ 
fhe make no fomel Canhepatice, as it mas celalyed in Danicl 


aid 


oft Cafe 1892 
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Feme Covert. and Upron’s Cale, that a Feime Covert may make a Difpotal 


Styl. 258. 


Term for 
Years, 


in Purfuance ta her Power ; tf it Hhoula be intended that 
fhe fhouit difpote only for Life to one of ber Childen, that 
might be ta na Wurpofle, for the Life might Bie before her's; 
and be cited a Cale in the Rin’s Wench, Heale YW, Green, 
Hill. 49. Rot. 376. where the Cafe was, J.S. poficien of a 
erm for 100 Pears, Veviles it in this manner. 

4 give and bequeath to H. my Cite ail inp Lands, to fet 
and fet, and make Citates out of them in as ample Wanner 
as if ¥ were living, During ber Lite ; the Remainver after 
the Death of my Ciife ta mp Daunhter, A. makes a Leale 
{02 99 Bears, if theee Jerfons lived fo isng. Che Queftion 
was, Ubether this nia deteriiine by her Death? And it was 
Hela that i¢ DID not, Notwithianding the Wemainder, fo 
that was to be taken upon a Contingency, Wf the Witte aia 
ust Difpafe of ft. 

But Windham {aid that would not come up ta this Cafe ; 
fa being but a Cerm for Pears it would pats bv a Devile of 
the Land: And be fait, in & CU a Fee will pats in many 
Cales without the (éo Heirs, 19 H. 8.9. Bro. Devife, 39. 
1 Inft. 9. b. and fo the Jutent of the Ceitata? thail he taken, 
ag in toe Cale of Web and Taylor. One that caula not wite 
yaod Englith, Having bee bepsnd Sea, wyites, 1 do make 
my C. Gyles Bridges my foly Aery and Executory the Manor of 
Minton in Gloceft. Ow. 32. Moor 57. Fees by Implication. - 

Nudigate pro Quer’ agreed, that a DOevife to difpate at 
aH ana JPleature pafles a Fee, Lar. 59. and that the an- 
tent of the Deviloe thail be taken, but it was agreed by al, 
that accowing ta Hob. 32. the Futent mutt be certain Wwheii 
it 18 ta Difinhberit an Meir. 

JE the Devifor had deviled it to fuch of bis Chitheen as 
his Hite houid name, this would have carried but an Eftate 
for Lite ; and this Devile, as it ts, is the perp fame i Citek ; 
and be cite Moor 52. 356. 6 Co. Wild’s Cale. 2 Cro. 52. 
1 Rolle $34. ; 

Vaughan and Atkins feemed to incline, that he thoula have 
Power to difpele of an Cftate for Lite onlp, becaufle if the 
Cekator had fai® I difpofe of it to my Son, it waunld Have 
been but an Effate faz Life. 

_ Hut Windham and Ellis contra: Foalinuch as there is a 
Difference hetiween a Devile of an Interefe and a joer, 
and they granted that {f the Ceftata2 bad (aid 1 dilpefe of it 
to my Son, tt mauin habe been but for Life; hut here the 
Coeffato, gives a Lower to Bitpole, which feems ta A 

4 fret 





fuch a Wower as he Had hinlelf, which was to ditpole of 
tie Fee. Curia advifare vult. 

Serjeant Porter put this Cale ta SHevjeant Hard. A Wat Devie. 
Devifes his Land ta J. S. whereupon a Crop of Cow was * Be Del 
nrawing, and after vebifes all his perfenal Cate to A win. 1. 
Qu. Tbs Hall have the Crop of Cam? And thei Dpintei 
was, that J. S. thould Have ft, becaufe a Oevile of Land 
tatties the Emblements by Jmplication, and twben be De- 
wifes all bis perlonal Cftate, it hall be intended fuch as be 
Had not Devited before, 


Threadneedle verfus Lynum. - (181.) 


FT fag now argued by Jones pro quer’. Ante Cafe 
§ Jt was oblerved by him, that the Withsp, withaut Che 106, 139. 
Dean and Chapter, Had too little Dower, and with the Percale so: 
Dean ana Chapter chat he had toa nwch, the fick was re- 
menied by the Statute of 32H. 8. and tye fatter was te- 
firained by this Statute of 1 Eliz. 

Che olB atcuftomed Rent is not here vetervedD, fo2 an F- 
entity of the Suin Doth nat make an MWentity of the Bent, 
but it ought to be the fame Rent ifluing aut of the fame Land, 
(5 Co. Jewell’ Cale) and this iflues not out of any part of 
the Deimelies of Trequair, fo they are excepted, Nat. Brev, 
178. Jnan Aflite of a Rent, all the Land out of which it 
fffucs ought to be put in Cie. 5 Co. Montjoy’s Cate, there 
was an Atte wise than was demifen before, rendeig the an- 
fiziit Rent, and if ft be mot verus & antiq’ redditus oben tt 
iflues ott Gf 1192e, a fortiori when it iffies out of tefs, 2 Cro. 
112, 173. Moor 770. a. 

Aud though tt be found, that the Mano of Brouneere be 
oF the Gaiue of 110). per ann. and fo futlicient to fatisty the 
Rent, vet that wifi not oo, fo2 the Reinedp mult be lett as 
beneficial fo the Succefias; and therefore 5 Co. 5. f€ the 
Rent be reterved payable at tua Days, where it was an- 
tientiy at four, it is Boi, becaufe net fo beneficial to the 
Succeile. 

Obj. Deve ts a Benefit to the Succeiier, for Here he will 
Have bis Apportionment of the old Went for that which wag 
| not furrentered, and will have all the new. 

Anf. Dere Can be ne Apportionment, and a Relervation 
pro rata IS Mat good, 5 Co. 5. 1 Inft. 44. b. 

Chis Oibifion of Lands is very inconvenient for the Suc- 
Cefla2, f0z If he map diftribute it inte twa o2 thee Warts, 

Uv fa 
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fa he may difttibute it into twenty, and it map Benet great 
Dilputes bettvecn the Succefier and the Cenants upen the 
Apportionment af it, 

Odj. Chis ts a tetraining Dtatute, and therefore ought 
to be taken ftritty. 

Anf. $t fg not always fo, fo2 1 Inf. a5. the Leale mut be 
Inade in MUviting, and it mutt not be dilpuniihable of Matte, 
and pet neither of thele ave within the Letter of the Statute. 
10Co. $8, &e. Dffites ate ti the Cauity of the Statute, the 
not within the Letter, and it Montjoy’s Cafe that AE mas 
reftritive as tell as this; ant 1 Cro. 22. it was Doubted, 
Whether the Leate then were gasd a2 tat, where it leafes 
tina Parts, that uled ta be fet feverally, temecher, anv re- 
ferbes imo than the antient Bent; and 1 Co. 139. Popham 
fees to fap that itis net mood. Gnd in Aniwwer tar Inf. 
44.b. that a Rent by Cenant tn Cail mindt be refered pro 
rata, He faid, that the jOenntng of the Statute of 32 H: ¢g. 
is berp Different fram this; fo2 there if he iets fer eleven 
pears, velerbing leis than the ufuai Rent, be may after- 
warns {et it fo2 the fame, and it fall vind his Whue, but 
upon this Statute it mutt be the oft ant accutfomed Rene 


that mutt bind the Succetine. 


Maynard pro def’: @he Oelinn of the Statute was for the 
Benefit cf the Succefier, ta abeidye the Power of the Bi: 
hops, (with the Confent of the Oran and Chanter.) 

Gnd He faid, that every Part of the pPevilion had beer 
conftrued by Equity, and not kept Kristy ta the Letter, fel. 
Herediraments ; though the Ditice of a Regtiiter, (Surbepa?,) 
be tio Pereditament, pet it is tn the Statute, 10 Co. 60. the" 
firitlp they are not Dereditaments; ant fo en Office map 
be granted in Reverfion, where it hath antiently been fo. 
1 Cro. 556. : 

Mere is, in an equitable Senle, the of and accuromed 
Rent, for that titends no moe chan che fame in Quantity. 

Fe cannot he intended the old Rent ina itit Senfe, fey 
that Determined with the old Leafe, Jn the Scat. 31 H. 8. of 
Ponatteries, the like Crpretlion ; anv pet im Dy. 123. an 
equitable Conftrution put upon it. 

Qnd it ig a good Divertity which ts takeit {1 8 Co. go. af 
Conditions, and {s applicable to Leafes, when they are 
mate to fupport Eftates, and then to Dettrop them, 

He cited a Cale of the Bishop at Gloucefter, tubere he {eater 
Part of a Wann, and thet tealed the Wana, refervinwg the 
old Went, Cwhich paleo oily the Weverlion of that {Dart 
which was in Leale ;) pet hat was Held a oad Leal, ann 
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is evjoped till this Day, and pet there is not fa moot a Re- 
meny for the Rents. 

Beknes, if fo be the Statute ould be taken firidlp as 
to the ofD Rent and the old Land, ft mindt fall aut, chat 
the Bitjap hauls be incapable to Demile, as where there is 
a Warez that hath been ufuaily iet, whith conkis of De- 
mefites ap Services, and the Freepald eftheats, this could 
not be let by this frit Canfitution, fo, then there would 
be wore Land, and iefs Services. 

Gru as £92 Montjoy’s Cale, that is fo2 a particular fa- 
Hiilp, and they map tie theintelves up under what Limita- 
tious they she but this is of a general Concern, and be- 
fines that, there it is fait verus & antig. redditus, “put here 
it fs ouiy the accuftomed Rent. 

Que the Court (eemed to incline that the Leale was good 


Sed advifare volunt. 


Hill verfus Good. In C. B. (182,) 
OW Vaughan W, 3. Delivered the Dpinion of the tohoale prohivition. 
Catt, which was, Chat a Canlultation ounht to Be Arte Cale 88, 
granted in this Cafe, and that this was a Barriage interna. 17°07? 
eb ta be phfibited BY 32H 8. 

Qua firft be obferved, that the Caufes of Adartiane ofa 
favnerly belong folely ta the Cccieiiaftical Courts, and that 
the Cemporal Courts Had nothing ta da to pwovibie them titi 
thig Statute of 32 H. 8. 38. 

@nd ag ta the Gulawfulnels of this Warriage he Hein 
thice Afiertians, de 
ee Firft Afferr. Chat tt ts erpeely pohibited by the Levitical 

aw. 

Fin this Watter the Confieusion of the Hebrews and theit 
Dratifes ate mood JDwecevents, fo in Conftrution of anp 
Lats there are thefe Rutes: 

1. Foftula’, Je is urceflary, that every Law be niven it 
fuch Hews as it way be underitsad. 

2. Che Weaning of the Wiows of a Law is to be g2- 
thered trom their cominan Cife before the Laty made, (O2 eile 
by femie Law made to erplain ther.) 

And therefore all ala Laws ave bet erplained by a cotein- 
potp Crpetition, 29 fo2 Junfkatite, Mag. Char. ch. 29. that 
is meant by liber homo, and what by parium fuorum, trait 
he erp shicure and incertain, had nat Weare finee the Cime 
of making that Law erplained tiem, 
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3. A Tnderdits of Warriane ace Direited to the Wan, 
but fo2 as much as every Warriage mut be between a Dan 
ana a Tania, where we Wan is fowtd the Woman is fo 
confequently. 

Che Reafon why the span aly ts forbid is, becaule Ge tg 
the primary Avent tn uncovering akednels, and the Mie- 
mia merely pafiibe; and the Wan was duccre uxorem, AnD fhe 
oniy ta content. 

Che fit Ching abfervable is the meneral Oohtbition, Lev. 
xvili. ver. 6. None fhall approach to any that is near of Kin to 
him: But this of iticlf would not have been intellinible, fay 
every one map be fala neay fn veipeit of a remoter, and 
therefoue this Gad been uleiels, without famethimy moe ta 
notify wha Maula be the Werfons accepted as near of in, 

This is erplatned in Lev. xi. 15 2. fo2 there it appears, 
that by ticae of itn there are meant the nert of Bin; asin © 

the afcending Line the Father and the Water, ih ‘the De: 
fcending the San and the Daughter, in the Collateral the 
aS OUieL and Sitter, 

Che Extent of the Probibitions is not to be confined to 
the Levitical Ynftances, fo then mareping dis Daughtec 
would not be unlawful, for that is not mentioned neither in 
Lev. xviii, 02 in the Statute of 25 H. 8. 22. no2 28H. 8. 4. 
tubere poyibites Dentees are recited. 

Wut the molt certain Rule for the etent of the Probibi- 
tions is, that it Doth ertend to thote that are near of Gin, 
(ut fupra) and ta thole that are neav ta thole that are his 
near of Win, fo not only the Propinqui, but the Propinquis 
Fropingui ate alfa forbi0, and that is the utmoi Crtent ot 
it; asthe Wethers Worher and the Oaughter’s Oaughter, 
ana the Sifters Differ on Sifters Wother, &c. faz thele are 
heat ta thofe tyat are near, as a Was Gilter is near to 
him, fo bis Sifter’s Sifter is tear to ber, ana bp Conte- 
quence near to her that is near to Him. 

Qnb this appears ver. rr. Thou fhall not uncover the Naked- 
nefs of thy Father’s Sifter, for fhe is thy Father’s near Kinfwoman ; 
av that {5 propinquo propinqua, £02 the Father 1s near to Him, 
and fhe is near to the Father, that ts to fap, near to hin 
that is near to him, 

agather’s Brother and Sifter’s Daughter, tho not men- 
tioned, pet bef in pari gradu they are alfo prohibited. 
pee the Dobibition mut be extended to a Parity of 

yon 

For when a Law, that forbids thale that ave near of 
sin ta marry, Determines wha are near, none of _ 
I that 








that tie 3 Lats Denaminates ta be near, are mare o2 lefs near 
thal another , ag one Attaiey is het more an Attamey, 02 
SHerjeant wore a Serjeant chan anather, and the Conte: 
quence of that fs, that none under that Wotion can be maye 
or leis fond then another; and fo there is the fame Realon 
fit thale that are propinquis propinqui: Lev. xx. 19. @he Fa: 
thers Sifter and the Mothers Sificr are fain ta he near of 
isin, and pet they are aly propinquis propinque. Gnd fo it ig 
af the Son’s Daughter and the Daughter’ s Oaughter, thep 
ave erpetsiy fodiD; and by the iame Reafon, to marry the 
(Gife's Gandmoatjer, for he that doth fe, marcies bis Wifes 
Daughter’s Daughter, fo2 bis firt ite is the Daughter's 
Daughter ta the lat: And the CGile’s Bother and Sitter 
me pahibited within the Girt Rule, though net erpreen, for 
they ate near to the Cite, prout. 

Jit our Cables there are thirty Werfons that are poe 
hibited, 

Che Carii Erpofitions forbid eleven idee, 

Che 18th Cerfe of the 18th Chapter map be intended ta 
pubibit the (ife’s Sifter abfolutely, as well as in the Lite. 
time of the tte. 

Ja2 that Erprefiian to vex her, map be intended of bering 
Her by Reafon of a Fealouly that he thauld Have in Her 
Lite-tine, that ber Dushand would marry ber Sifter when 
fhe ould be Dead, 

Che Apottolical Canon 16th foobiayeth te erpreisip, qui 
duas forores duxit clericus effe non poteft: Qnd thig cannot be 
intended of tha Sifters at the fare time, for Polyramp 
was never alloted amonett chen. 

Gnd therefae at that Cime, the Warcping of the Miife's 
Sifter was either lawiil o2 unlawiul., if i¢ mere lawful, 
thy was it puntihablie? Jt it were untawéul, Hew comes 
it ta be fatuful notw? 

Q Warriage may be untawful, and pet not fo as ta diftatue 
the WDarriane; but that is when tt is made unlawtul bp Hu- 
main Auchoity. 

Fineig the Jews att inceftuous Marciage was void, and 
the Parties punifhable. 

Wut it was not fo among the pinitibe Choiftians, but 
the Reafon was, becaule Divagciiy is an AX of Juriaditior, 
and chep had no fuch Power, but all chat they could insit 
in thole Cates was, to ejett him fram theic Communion ; 
and that appears in the Cale of the inceftusus {erten, 
1 Cor. v. 1. St, Paul could Da na moe than forbid hin their 
Cariniuiiian, 

xX x Seld. 


——— 
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Seld. Ux’ Heb. li. 1. cap. 12. fol. 18. @he Martiane of the 
Wife's Sifter forbid, 

Che primitive Chriftians followed the €rpolition of the 
Garii-and the Scriptuarii, wya went not by Cradition, as the 
SHeribes and jPharifees div, But by the Cert; but the Scribes 
and Jparifecs had moe Authority among the Jews. 

. But bath oi agree the jeabhibition of chafe mentioned, 
but the other DO add twenty wie, and it the Provinciale con- 
cilium Illiberinum, Can..16. ft is exmefsty forbin, 

ad Affertion.. T£ it were not within the Levicical JOebibitions, 
vet it 19. within the Levirical Denrees ; and therefore this 
Court ouxht nat to grant a Wrobhibitian, for their Power 
is only where.it. is without the Levitical Dentees, 

Marrianes within the Levirical Denrecs were fometimes 
Jawiul, and fametines not; but thofe that are within the 
Lec JOrahibitians were never fawftil. 

St is not faid by the Gt of [Darliament what are the Levi- 
tical Degrees; 102 is. it laid chat all Warrianes within the 
Levitical Dentees ave probiotic. bp Gans Law, and that 
none but fuch are again God's Law, 

. Fo2 Warriages may be. withgut the Levitical Denvees, ang 
pet pabibited a Gans Law; as in Cale of [econtvak, &c. 
as 2 Inft. 

and altheurh this Barciage fhauto. ‘not be unlateful, pet 
the Anpeaching of it bere cannot ve inked, becaute ‘tt {g 
within the Levitical Der yrecs, as appears bp the 18th Clete 

of the 18th Chapter, for let that be intended of taking a 
Sifter in the Liie-time of the Mite, pet that is a Por0bibition 
fub modo; £02 then JPolygamp was lasful, and be might 
hae taken any other, and therefore it ig a Levitical Denver. 

Fa a Watriage is Not therefore unlawful becatle it is 
within the Levitical Denrees , 02 marrying the Waother's 
Célite is evprelsly within the ewe DOewgrees, and pet that 
was in fame Cales lawful. 

Sir Ed. Coke, in bis Scheme itt the fecond Infticutes, names 
this very Deatee as probibiten. 

Qn® Man’s Cafe, Moor 907. if {8 fain a POrobibition was 
granted there the Cale was for marrping the CHife’s Iiece ; 


: but.3 Cro. 228. {n the berp fame Cale it is afterwarag fain 


that a 2ahibition was granted, 

Gud f92 Parfon’s Cafe in the firft Inftirutes, the fittt Im: 
preilian (now omitted) ft appears upon the Roll Hill. 2 Jac. 
Rot, 1032. a Confultation was at la granted. 

Hob. 181. ft 8 erprefsip faid there was Caule for a Di 
Lo2ce a vinculo by the marrying his Wite’s Miece, 

I gna 
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Gna Sir Giles Allington’s Cafe was, that be was Ofgarcedy 
fo2 marrying his Piece of the Dalf ‘Bioan, and na {sai bt- 
tis granted, Wekktes, no an can tell bow often idabi- 
hitians Have been Denied in thefle Cates, for there is na En- 
trp af 20bibitians Bented. 

3d Affertion. Qontitting tt be without the Levitical JDabtht- 
tians and Denrecs, vet we ought not to peahibit the Jmpeach- 
ing of it, becaule it is forbid by Oods Lat, and the Hows 
of the Statute are, God’s Law excepted. Giid fo2 that, when 
an Ve of Parliament Declares a Ching to be farsin up @on’s 
Law, tt is to be fo taken bp us, efpectally taben it ts butte 
explain tobat ig meant by a FobiDsing by Ood’s Law in ana- 
thet At of Pariiament , and this is veciared to be fork{d bp 
@ous Lai, 28 H. 8. 7. 

Obj. Chat Statute is repealed by the Statute.of 1 & 2 Ph. 
& Mar. and ot revived hy the Stat. 1 Lliz. 

Anf. 1. Jt map be a Queftian wbherher o2 no this Weanch 
of it be repealed, for there are two Weanches that cancern 
Marriages, one that declares thele Oeorecs, and another 
which Difaliows of Diipenlations, and that is matt probable 
to be the Wianch intended to be reveaicn, becaule that aim 
mot incroacth upon the Churcy of Rome. i 

Anf. 2, Qamitting it Dad been repealed, vet it is, as ta this 
Point, by Jmplication revived by the SGcacute of 1 Eliz. 

F02 that AE rebives the Stattite of 28 H..8. cap. 16. whith 

takes Metice of the Declarations of this Statute of 28 H. 8. 
cap. 7. tebich Declares what Aparriages are prohibited. bp 
Hans Lates: And befides, twee are to take that to be forbid 
by the Law of Gop, which a lawful Canow declares to be fo. 

Gna this gpactiage ia Declared untawhul by the Law of 
Gov by the Canons of Wingy James, where. the Cable of 
Canfanguivity and Ahinity is fet forth. 

Any thefe Canons are confic meu by At of jparliament, 
ana fo are became the eftablifved Law of -the ation, and 

then it is as much as tf an At of Parliament had. Declared 
it, when fuch a Canon Declares it, 


Et ad hanc Opin. Jufticiarii afenfer. Confultatian.granted 
per Cur’. Eat 




















Sackvill verfus Evans. | In CoB. (183 ) 


EBT was hought in the Debet and Detinct again an pare x De 
‘2 Adininiffvater, for Rent incurred, upon a Cernt faz cine. 
Pears, in bis awn Cime, be pleads fully adninittred, 


Che 
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Che Dlaintiff vemurs. 
And the Court heid that he bad sood Caule of Demurrer. 
Fo altho an Apininiftrate2 o2 Crecuts2, after the Death 
of the Ceftatoz, mav waibe the Decupation of a Cerm, 
and then they hall be chargeable no farther than they bane 
Affets, pet if thep Da pofiels the erm, they thall be charge- 
able fo2 the Went de bonis propriis, tf ft tncurs in their otun 
Ciines, 
1Cro.225. But tt twas agreed, that if an Crecutae hing an Attion 
ve cast” fox Rent upon a Leate mave by the Ceitater, it mutt be in 
the Detinet only ; but if an Crecuto, makes a Leale himlelf, 
it mutt be in the Debet and Detinet. 
Gnd Authorities in the principal Cale cited were, 1 Rolle 
603. 2Cro. 238, 411. 2 Brownl. 202. 3 Cro. 711. 1 Bulft. 22. 
Moor 566.. Pop. 220. Sty. 61. Taly’S Cafe ; and Sit W. Au- 
ftin’s Cafe, lately in this Court. 


The King verfus Clarke. 


(184.) 
Quare Impe- HE Queftion was upon the Grant of the Bing. 
Gee Nodigate: hat the King’s Geant hall be voly in 
Roy. thefe foffowing Cafes : 


1. (bere be is miffinfaned in bis Oeant. 1 Co. s2. 

2. Wit-recital hall avoid it. Moor 318. Hob. 224, 231. 

3. Jt the Ling be deceived in Watter of Fail, o2 Batter 
of ‘Law, it ig MOD, 10 Co. 112. 1 Co. 46. 

4. Want of Fown will avoid the Wings Gant, Hob. 243, 
323. 1 Co. 50. Dyer 124. 

5. Chen the Ching is in bim, o2 conies to bin in another 
manner than be fuppofes. 4 Co. 34. 1 Rolle 192. Moor 888. 
Hob. 170. 1 Co. 49. 2 Co.33. 11 Co. go. 2 Rolle 186. Hob. 323. 

Hard. Chat the King’s Geant ihall be gogo, 

1. JE there be an original Certainty, although there be a 
Biftake after, 2 Cro. 34, 48. Yelv. 42. 3 Leon. 152. 1 And. 148. 

2 Mod. Rep. 29 Ed. 3.7. Dy. 83. Gedb. 423. 10 Co. 110. 10 H. 4. 2 

2. Chere is a Difference when the Aittake relates to the 
Citle of the Wing, and when it is but a Oenamination of 
the Chinn. 9 H. 6.28. 8H.7.3. 10 Co. 110. 21 Ed. 4. 4g. 
BH. 7.16. 38 14.6, 30-99) Ed. A. 11, 12: 

3. Che King’s Geant Mall be canttrucd liberatly for his 
Donut, Stat, 18 Ed. 1. 6 Co. 6, 1 Co. 43. b. 
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‘More’s. Cafe. (185.9 


FORE tought at Aifon of Atault anv Bat: Damages in: 
ns tery againft —— who pleaded De ion Affaule de- create. 

4 mefne; and a Gecdit being for the Ilatntitf, 

“~ they abe him 61. Damanes at the Afises ; but 

uipon Gictw af the Wayheim, ft appearing that he ha Ioft 

tisa of vis Fingers, and was thereby difablen to follow bis 

Crave of Cloth-Sheaving, the Court increafen the Da- 

mages tO roo0l. 






Witterong verfus Blayny. 


(186.) 
AG was now atpued bp Hopkins, that it Sci. fa. {would MOE wrates. 
ga into Wales. Ante Cafe 


Jt mutt be avmittey, that before the Statutes 27 H. 8. 13% 168 
34H. 8. it would not ro, 

Gnd it appears to be the FJudyment of the Parliament, 
1 Ed. 6.10. Che JDeamble takes Motice that the Binns 
TUtits Di not run inta Wales; and till that Statute the 
Shevifis of the Welch Counties were not bound to attend the 
Courts at Weftminfter. 5 Eliz. 23. de Excommunicato, » itt the 


Yy preamble, 
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(187.) 


Covenant. 


Traverfe. 
Hob. 298. 
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JO2ceambIc, recites, that. the Ring's Citits Did net run ints 
Wales, and fo if 32 H. 8. 4. 

Obj. Mere would be a Failure of FJuttice, tf Crecution 
Might not wo into Wales. 

Ant Jt cantat property be, called a Failure of Juftice, 
fubere a IReinedp is not applied that by Law is not applica. 
ble, as the Cale af Lacy, put in Bingham’s Cale, 2Co. where 
al apurder could not be tried, and pet no Failure of Futtice. 
Stamf. lib. 2. 6. . 

Obj. Che Authorities ave 2 Cro. 484. 1 Roll. 394. 1 Cro, 331. 
Certiorari’s Tent infa Wales. 

Anf. Chale Cates differ from this; for there the Ling is 
concerned, and Cap. Uciegat. and Dandatow Cvits, &c. map 
myo tito Wales. 2 Bulft. 54. ant Pedo and Pipers Cafe, Firz. 
Jurifd. 23. Curia advifare vule. 

Pottea ft Hillary Cerm Judgment was given by Windham, 
Atkins and Ellis, (Vaughan defuncto) that a Sci’ Fa’ tnould go 
inta Wales. Jud’ pro quer’. 

@ 


Done verfus Dr. Barebone.” 





HE Plaintiff {ets forth an Judenttie of Releafe of 
certain Doules, &c. made by him ta the Defendant, 
wheres recitatum fuic, that he Had wade a Leate of the 1re- 
Mifies to the Defendant,’ eo the Intent that be minhe be ca- 
pable to take\a Reieale, &c. and that the Defendant therebp 
cotenanted to leave pinta JDafage under, &c. fir Foot bad, 
and nine Foot high; and fo, Wreach fain, that the Deten- 
Dat coarctavic & abfttuxit viam, per quod he coud hot enjoy 
his Pakage fir Foot broad and nine Foot High, prour. 
Che OckenDant Demurs, yeild, 
Baldwin pro def’: Deve ig no fuficient Beach alledyed; fo2 
to fay, that be did coarétare viam, and not fay Dow fttait he 


. DD make it, is nut a fuffictent Beach, for the Tay might 


be ten Foot baad, and fo be might coarctare, and, pet leave 
it fix Foot, and then the fea quod hall not help it; for that 
is but an Inference and Conclufian upon what went before, 
and is not traverfable, Ws 2 Co. 47, 48. ratione cujus, Q2 virtute 
cujus, {8 mot traverfable, 11 Co. 10. aid 4 Plow. 14, 15. Erift 
fint baftard neft traverfable. 
Qnd fo ta plead, that a Deed twas raled Et iffint non eft 
factum, He cannot traverfe the Non eft factum. 
Jones’ pro quer’ anfiwered, that the Defendant minbt take 
bis eae well enough, that he Di0 not coarétare viam, per 
quod 
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quod he could not enjoy bis Tay fie Fost oad and nitie 
Foot hind, fo2 this differs from the Cales ciced, far there che 
Canclufien was a Matter in Law, as Dilcharar of Cithes, 
Batkaryy, &c. hut here tt is meve Watter ot Fatt. 

Vaughan and Ellis feented te incline, that the Weeach was 
bad, but Windham and Atkins that tt twas toctl enounh. for 
wher ft ig faid that be DID coarétare viam, it ‘hall relate to 
the (ap {poken of, which was fir Foot wide, &c. 

Baldwin tovk another €Ercevtion, for as itis hete pleaded, 
if Dath not appear that any Ettate patted ta the Oetendant; 
fo Here is a Deed pleaded, twhereitt recitacum fuir that there 
was a iLeafe, which is no leaving of a Leate fufticiently, 
and if thete Were no Leafe, then the Deed of Releale was Covenant: 
Vaid, and no €ftate pated by it, and then thole Covenants, Mane 
which were made upon Suppatitien of an ftate pafled, wilt 
fall to the Ground. 

Co that Jones anlwered, that where aw tate is deter: cece 
minable, and telative Covenants i the fame Deed, there 
whe the Cate Determines the Covenants are none; but if 
no €ftate pats, the Covenants map be goon ened t as 
where a Charter of Feoffment is made, with a Letter of At- 
fo2uepy fo make Livery, and a Covenant guicily ta enjop 
from Hencefoath, if the JOarty ke diiturbed berore Live: 
rp, the Covenant is token, Ellis thowyht the Leale was 
well enough pleaded, Windham: Jt is Hut Jnducement to 
the Aiton Heweber, and the Citle of the Land ts not now 
it Queiion. Sed per Content the jOlaintifl amended: 


Dawes werfus Painter. (188.) 


FN Conliveration the plaintiff had made the Detendarit covenant. 

Hectetary {it Bardadoes, and would admit Him to the faty Brbadoes] 
Place, the Defendant covenanten to pay Hitt 001. per ann. 
fa fog as He Mould continue in the faid [Dlace. 

Che Defendant pleads the Statute 5 Ed. 6. 16. 

Che plaintift replies, that that Wand was no Part of 
tic King’s Dominions at the Cime of the Statute; anv- 
that it iS not governed by the Laws of England, but hyp 
Laws and Conttitutions of theit own, 

Che Oefendant demurs. 

Che main Question tnas, CMbether o2 no this Statute dio 
concern thole Wands? And per Curiam it Doth wat, for alt 
Jiands and other Places extra 4 Maria, though thep ate 
eat of the Kins Oominions, yet thep are nat governed 

hp 
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by the Latws of England, uniels it tere fo appointen by Az 


Statutes. 


(189) 


Judgment. 
Devite. 
Power. 
Ante Cafe 
170, 180. 


Ante Cafe 9. 


Jones 138. 


of jPatliament; and fo Callis and Gafcoigne tere moverned 
bp their olun Laws; andfo are Guernfey and Jerfey at this 
Day. 4 Inft. 286. And fo Ireland was not governed by our 
Laws, till it was fo (pecially odered by King John; and in 
Henry the Seventi’s Days a Law, called Poyningss Law, 
was made, whereby all the Statutes then in Force in Eng- 
land Wwere {0 fm Ireland. 1 Inft. 141. 

Gnd Statutes at this Dap made Do not ertend to Ireland, 
unteis it be {pecially named. 

Jt was adinitted, that lone Statutes that were made foe 
Publick Advantage, and heneticial Laws, might ertend to 
ney ChHings not in effe at the Cime of making the Statute, 
aS Magna Charta, cap. 21, that erempis Lows from Car- 
riages, extends to Degrees of Mability not in effe at the 
Cime of making the Statute. 2 Inft.35. Wut penal Sta- 
tutes never do fo, 


Leefe verfus Saltingfton. 


ND it wags argued now by Windham, Atkins and Ellis 
for the Jpiaintift, and thep ail held, that in this Cate 
the Mite had au Cttate to Life, (with a Power to Ditpole of. 
the fee,) hut ber Cftate was but fo Life. for where an ex- 
peels Citate 19 Deviled, it Hall never be contreld by an Fine 
plication, aS a Devile in perpetuum Carries a Fee, but a 
Debife for Life in perpetuum is but an Cftate for Life. 15 
H.7. 12. 1 Bulft.219. But a DOebile to difpale at (Gill and 
JPleafure carries a Fee, Bro. Devife, 39. 1 Leon. 283, Latch, 
Daniel ant Upton’s Cate. 
Quo then it is faid, to Difpale, and not limited bow to 


““Difvote, that is at Gill and JPicature; and fo f€ it Har 


been to Difpele, and not faid, to tubom, the minbt babe 
aifpofen of it ta what Joctfans fhe would; and fo when ihe 
is not limited to any Citate, the may Dipole of what Citate 
fhe wills A Devile to fell, a2 toa be fold, the JDarty way teil 
the Fee. Keilw. 43, 44. 19 H. 8.9. - 1 Inft. 113. a. 

2. Tiben the Cettator vives his Wite a jotwer to dil- 
pole, it thall be intended the whole Power which he bimtcif 
Had to difpote, as when a Dan Devites that J..S. fhall te 
big Meier, he thal have a Fee; for it thal be intended that 
be tall have the Eftate, as his Deir Heuld, if he bad net de- 
wifed if, Hob. 75. 


4 Obj. 
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Odj. JE the Ceftate, Had fatd, I difpofe of it to fuch an one 
of my Children; this would pave pafled but an Cftate fee 
Life, witvott mentioning any Citate, 

Ant. here ig a Difference between an Faterett and a 
ower, there he pafies an Interett, but Here a Power, which 
fhall be intended his whale Power, as in the Cales fupra. FE 
q (ell you mp Land, without faping tor what Citate, only 
an Gttate for Life pafleth, but if J uebife thac J. Ss. hail fel, 
he map fell the Fee. . ONT si oe 

Obj. Were fs a Devife for Lite to bet, and this Joawer Mali 
relate ta the Difpofal sf that e€tate toz iiie. 5 

Avf. Ghat cannet be intended, ‘naz was it much tnfiffed 
pol, for that would be a vain Power, and ia mae than 
the Law gabe him. f iN 

Obj. Co pals a Fee, and difinherit the Deir, the SHICENE Ante Cafe o. 
niu be manifett, for an Dele Halli not be BilknberitedD by Jm- 
plication, 1 Cro. 157, 4475 449. 3 Cro. 742, 743. 

Anf Thele Rules hold where the Claws gue an Effate,; 
but this ig creating of a Dower. Che (i920 Ditpole ig a 
Tow of a large Ertent, and may be applled te the Pal 
fing of an Juntereft, and to it fianificd in the Statute of 
Culifg. 3 Cros 525, 526. Chev fain this Cale tn Citet is the 
Herp fae aS Daniel and Upton, Latch 135. a0 thaugh there 
{were moze Clos, pet the Tod that vules the Cafe is the 
(1jaw Difpofe, & expreffio eorum que tacite infunt nihil operatur. 

Che Authorities cited were 3 Leon. 71. 1 Leon. 156. Moor 44. 

Vaughan econtra pro def’: He antreed, that a Oedife ta ait 
pate at CU and jplealure, 02 ag the tall think fit, 02 at Latch 137. 
Her Diferetion, paties a Fee to the Warty, but here it ig a: Jones 137- 
neeed there fs no Cftate in the Cife but for Life, for if ic 
peffen in her by Uap of Intervet, fhe bath not conveved it 
Away, fer He hath made ns Convepance that is found tn the 
Special Ceerdiz, but only a Deciavation that te dia dilpote 
of it. 

Gud tf the Interete Doth but vett in ber fo2 Life, then the 
i$ but ta nominate and (pecify the Party that is ta take. 
and then the Cate twill be no ioe, than if the Wows had 
Beeit, 1 will and bequeath (1, Farm to fuch of my Children as ~ 
my Wife fhall think fit at her Difpofe, @2, at the Dilpofe of my 
Wife to fuch of my Children as fhe fhall think fiz, ana then 
Cleatip there had been but att ffate for Life, Sed fententie 
numerantur non ponderantur, aid fo, mp thee Brothers being 
ANA me, JuBgment mutt be foz the Plaintiff, 











Zz The 


(190.) 


Quare impe- 


dit. 
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The King wer fuss Sir Francis Clarke and the Bi- 
fhop of Rochefter. 


HE Cate was no more but that the Bing grants the 
Gnvewlon of the Church of Laborne Archiepifcopo Cant? 


Grant de Roy. nuper fpectant’; {whereas the Arehbithop never hadit. Che 


Vide 2 Roll. 
185. 


2 Mod.Rep.3. 


Grant. 


Mrettian {wag, Cibether o2 na this Church, being particu- 
lariy nained, thounh the Delcription was falfe, would not 
pats? And it was argued by Maynard that it would not, for 
it fs voetiittle there map be moe Adbowilons of the Church of 
Laborne than one; and this Deitription, which whould after: 
tain it, being faliz, the Gant is wom, Fitz. Grane, 58. 24 
Ed. 3. 7.8 adeo plene, &c. a8 the Gibot Had it, will not help it; 
for thefe ows pats nothing that was not pafied before, but 
a ta the Wanner of Having it. 8.4.2. And befioes, this 
is a Fallity relating ta the Citle, which makes it the woete. 

Turner pro def’ argued, that the Ching being particularly 
yanied, a Faifity in Detcription hail not avoid the Oaant; 
aS Bac. Elem. Prefentia nominis tollit errorem demonftrationis. 
1 Leon. 120. 29 Ed. 3.4.8. 1 And. 148. Plow. 192. 2 Co. 34. 
10Co. 113. 10H. 4.2. 1 Cro. 548. Dy. 87. Hob. Needler’¢ 
Gale. Ero. Aunuity, to. 2 Cro. 48. 

Mere the Intent of the Witg is to pats it, and Conftruc- 
tian ouggt ta be made ag neat the Jntent as may be, 6 Co. x. 
and Sit J. Molins’g Cafe, 1 Leon. 119,120. 2 Cro. 24. 

ana the Kins Grint ought to be conitrued for the a- 
nour ef the ing, and the Wenefit of the Subyei, 2 Roll, 
200, 201, 185. 8 Co. 56,176. 21 Ed. 4.46. 10 Co. 64, 

Qeterwards tn Hillary Ceri Fudgyment was given per Cur’ 
pro def’; fo the Church Leitiy particuiatly named, and the 
Ling not being Deceived cither in bis Citle a2 Clalue, ft is 
well enough. 

Ann thele Diverfities tere taken in the Conttru®ion of 
Grants by the Judges in arguing: 

1. Uthere there are only general Cows, with the Pronoun 
Ila, a3 Omnia illa, &c. there all the fublequent Defcriptions 
wut be true, oz elle the Qant will he void, as weil in the 
Cale of the Wing as of a Common Jperion. 

2. Where the Ching fs named by a particular Mame, 
that Doth fufficiently afcertain it, chaugh the tublequent De- 
feriptions be falfe, pet the Grant is good enough, ft the 
Cale of che Ming o2 a common erfen; only with this Dif 
ference; JE it appears either that the Hing a Deceived in 
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bis Citle, a2 in the Gatue of the Ching, 02 in any Ching 
relating to bis Jwefit, the Geant is Void again the Bing: 
Vide 1 Cro. 546, 547. 


Threadneedle verfus Linum. (191) 
HIS Cale was now argued folemnip hy the WudMes; Ante Cate 
a and Ells argued pro quer’, that this Leafe was mot 19613918" 
Hood again the Ancefto2. . . 
Che Cate is na moe but this: Cw Wan were an- 
tientip Demifed fo2 the Rent of 64). 15. 5d. and now the 
Withoy icafes one of them for the whole Rent. the Quettion 
is, whether this bea nood Belervation of the old and ac- 
cuitamed Rent within the Statute of 1 Eliz. fo. the Cale ne- 
pends wHsily upon the Couftrution of that Statute. 
Gna be Hela this not nood within that Statute, becaule it 
is not the ol0 and accuftamed Rent; for that was tuning out 
of both the intive Banow, and this is but of Part, and he 
cited Montjoy’s Cafe, where it was Held, that the Rent being 
referbed intively out of the whole, and there being one Acre 
of Cilafie Demifed which was not Denied before, it haul 
not be fait toa be verus & antiquus redditus; and fa there tt was 
Heid, that the Derriling of twa teveral Farms, and refet-, co. 150, 
Ping one Rent intively out of both, was nat good; and fo : 
if Wart were Demiled, and a Rent veferved pro rata. ; 
Obj. And whereas it hath been objeted, that Montjoy’s Cale 
ig upon a pubate At of Parliament, and fo thall have a ttrig- 
er Conftrucdian ; 
Anf. Chis is but a poibate Ag, and untels it be pleaden, 
O2 found, we are not Daund to take Wotice of ft. 
2Cro. 458. Jn a Leale made bp a pOehend, referbing the 
anticnt Ret, the Crah-Crees weve not ercepted which ufer 
to he excepted, and fo moze pafled ta the Lefice than for: 
meciy; and it was helo, that this was not the antient Rent, - 
becatile it iffued out of moe than it ufedta Ba, and then a 
fortiori, when it fies out of iefs, ft hall not be fafa to be 
the antient Rent, 1 Cro. 22,23. Cwoa Cencinents, antientip 
Demiled for feveral Rents, were Demifen tenether, reiecving 
both the Rents intirelp;, and there it is made a Doubt, and 
no Reflolution given; but in a pabate Report that ¥ have, 
it appears that the Court 1D firangly incline that it wag 
bad, and fo 1 Cro. 95. where it is faid, rendring the old and 
accuftomed Rent, and {aps nothing in cevtatit, there it is Doin, 
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Co Baw a Wavallel hetween this and Montjoy’s Cafe: 
Chat was a pivate At of JOarliament, and fo fs this. that 
was made fo2 the Wenefit of the Flue, and this is made fa} 
the Benefit of the Succetfor 

Ju this they differ, that in this Statute bere is the How 
Yearly, and fo it may be good, although it be referven at 
other Days, as if it were papable at four Days, it map 
be ceferbed at tivo Days, &c. fa it be the fame bp the Bear; 
which would net Have been mood in the Cale of Monrjoy. 

Qnother Keaton whp this ts badis, becaule although the. 
Rent be che fame in Quantity, pet the Remedy fo2 it ts not 
fo beneficial, 

Obj. Jnr Ink. 44. it fs Helo, that Cenant in Cail may {et 
pro rata. : 

An’. Chat is mp Low Coke's fingle Dpitiian, at by fome, 
that have argued, dented ta be Law, but 7 thall anmit it ta 
he Law, but that will not warrant our Cale, for that is up- 
ona enabling Law, and fo thall be taken beneficially .. but 
ours is upon a Difabling Late, and thall be taken ftritip, ifke 
to Cuuditions. 8 Co. 60. Conditio beneficialis que ftatuta con- 
ftruit benigne, &c. and the Cdlowds of 32 H. 8. differ fram this 
Statute ; for bere it is faiB, the old and accuftomed Rent, 
but there it is fait, as much Rent fhall be rveferved. 

Obj. Mere fS na Pejudice, but rather a Wenefit ta the 
Succeetiar. 

Anf. Che there be no prejudice, pet tf the Relervation 
be not accowing to the Statute, it will not be gosu: Gs 
ifa Leale be made for four Lives, and tia dfe in the Lite 
of the mefene Bithop, a2 it he referve but 5!. ta hinilelf, anv 
rol. the old Went, to bis Succeflo2, it will not be goon, 

Wut here map be a Puwjudice, for here fs an Exception of 
Wart, ars it fs not found of what Clalue, and fo there map 
be na iemenp fez the Rent, and although it be found that 
each Waar ts of the Glaiue of 161. per ann. pet CGalues are 
qincertain, and are altered almoft ehety Pear, 

Finding an IJndagvement o2 Recital in a Deed, is no Find- 
in the Chiniy recited o2 mdoed, 3 Cro. 11x. Noy 147. Gnd 
fo be concluded that Judgment ought to be given for the 
{aintiff. 

Atkins Fut. Chis is a good Leale, althound it be but a 
jart of that which ufed to be Demifed together; for as 
a Surrendet map be made of JPart, fo there may he a De- 
mife of Part alone, for 1 Part be furrendered, it is but a - 
Wart thatis in Leafe, and that is facere per obliquum quod 
non poteft directe, ff a Leale of JPart thauld not be good. 

I According 


De Term. S. Mich. 1694. 180 


~ Gecarning to the Letter of the Statute this is net the oi 
Rent, fo none can be called fo but that indivinual Rent 
which teas referved at the Cie of the Statute, o2 before, 
which is impofiible, fo that the atm Rent Hall be intended 
Hut che fame in Quantity, ane fich is bere referyed. 1 Inft. 
222. Sf a Man grants a Rent by Oced far Life, anv 
gtantety further by the fame Oecd, that he and bis beirs 
Hall difttain for the fame Bent, this is a Grant of a new, roti. z:. 
Rent tn Fee- fimpie, fo2 the fante is oily the fame ti Quan: 
Ft is a Rule in Confteution of Stattites, that the Wean- 
ing and the nd is to be reyatied moze than the Letter. 
2 Inft. 107, t10, 111. Dr. & Stud. 29. b, 

Chis Statute alfo ig to be takeu faveuvably, for tt ts a 
tefivaining Law, that abidaes the Power of Wilhaps that 
they Had before the making of this Statute , for they minht 
then, with the Confent of the Deen ane Chapter, have 
made Leafes for ag tong as thep pleaie, and it always bas 
beet coufirued fabourabiy, and bp Equity, a8 to Co. 60. 
Gamting of neceilary Difices, with a teafonable Fee, Mall o--.-s: 
bind the Succeflor, though it be a new Withomick, and fo 
cannot be fala to be antiently qtanted , but the Reafon that 
is given is, becaule it if mo [Dejudice to the Succeffor, 
1 Cro. §57, 47,259. 5 Co.14. Chere an Office hath been 
ufually granted in Reverfion, tt hall bind the Succeffar, be- 
caufe it is no JPejudice to Him. 1 Cro. 557. 5 Co. 14. Che 
MBitchicl, that is taken Motice of, is the Jmpoverihing of 
the Succefls2. Moor 1o7. cancuctent Leate was Held goed, 
becauie, though it be not im the Letter of the Statute, pet 
it is tn the Weaning yood enough, it being for the gd: 
Dantage of the Sutceflae ; tor be thall have twa Rents, the 
ote bY Eftopsel, and the other in joint of Fnteretk ; though 
ft Lat. 242. there is an Dpinien again that Cale. 

Obj. J Montjoy’s Cafe tt is bela that a Went pro rata fg 
ist good. 

Ant Che Cales there put are not the pencipal Cale, but 
omy Cates wut bp Couniei in arguing, and fo were nor 
Bivetipy under the Deliberation of the Court ; and far the 
Cafe of ietting twa Farms tonether, which afer to be let 
febecalip, there can be nO Meceflity in that, but tt is an Ak 
of CHantannels only, whereas there map be great Advan- 
tages in letting of a Wart, fo2 the Wifey may many times 
habe a Cenant for art when He cannot fae the Tidale. 

Wefides, Montjoy’s Cafe differs fram this: for that ts car- 
cerning a Wawer to Derive at Cffate out of anothers In- 
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tereft, viz. his Iues , but here the ECftate is Derived out of 
the Biwhop’s Intervet, for he is teifed in Fee. 

Gnd there Wray agrees the Cafe of Coparceners, that one 
may dDemife, referving a Bent pro rata; and fo, altho a Ce- 
nancy efcheat, the Wana may be Demied at the Rent it 
fornerlpy was. 

1 Inft. 44. Jn the Cale of Cenant in Cail, the Lov Coke 
held that a Rent may be referved pro rata. 

Chis agrees weil enough with the End of the Statute, faz 
that is for the Jelerbation of Moalpitality , and that is the 
Realon why, if alels Rent be referben to himfelf, and the 
oD Rent to bis Succeflaa, that itis not yood,; for referving 
alefs Rent ta himleit difabies his belpitality , but here the 
Bithop Hath the whole Rent, and Wart of bis Land too, 

Gnd the Reaton why be thall let no Lands but fuch as 
have been uluatly let, ts to injoin dim to keep Lands in dis 
Hand to pelerve Dalpitality , and by the Cows of the At 
He may referve moe than the old Rent, and it he map te- 
{erie pro rata, then be map relerve nie than pro rata. 

t is better fo the Caminonwealth, and for the Bithops, 
that they Dave Power to make a Severance, as mp Low 
Coke obferves upon the Statute of Quia Emptores terrarum, 
that it was bery beneficial to the Commonwealth, where the 
Tenant had JSatwer to alien a [art, and the Cenant to hoid 
pro particula, fubich ow Coke ertols for a werp excellent 
Lats, 

Gnd fa this being for the Benefit of the Commontuealth 
and the fucceeding Withap, that the Wifhap thauld habe 
JPawer to referYe pro rata, it fhall be naod within the Sta- 
tute, and much more bere, where a greater Rent is te- 
ferbed; and fo Audgment cught ta be given pro Def’. 

Windham 4ufiice: As tobere Part is furrendeed, the Bifhop — 
theall Habe an appoortiond Rent; fo if Wart be Demifen for 
an apportioned Rent, tt is well enourd. 

De agreed, that although there are no Cows in the Sta- 
tite of ufually demifed, pet a Withsp cannot leafe Lands 
to bind bis Sutcetlo,, but fuch as Habe been ulually de- 
mifed ; which fhews this ts a Statute that in Conttrution 
is taken by Couity, and mutt babe the Qualifications of 
32 HH. 8. 

De apteed that the Wifhap cannot feale two Farms to- 
nether, that uiet to be tet feberaily, accowding to the Rela- 
{utiot tit Montjoy’s Cale, for that would be erp incon 
Lenient foe the fucceeding Bithop ,; for if he may join two, 
he map join twenty; and fo whereas the Withop had for- 
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merip teenty Cenants, by that Deans Fe Hawd have but 
one, | 

Qs far the Cafe im 1 Cro. 22. there ts nha Refalution, and 
fa nihil inde venit. 


Qs fox the Wale Cro. 95. the Reafam why that Relervatian . 


{was not good is, becaule there was no particular Rent re- 
ferved, but in general Cerins the of Rent, &c. 

Aefines, it may be impoible fez the Withop to tet all 
tonether, fo art may be evited, o2 twallowed up of the 
Sea, &Kc. 

Qnv if a Rent pro rata map be referved upon the Statute 
of 32 H. 8. much moe bere, (02 that is a Statute that gives 
a awer which the Jparty had not before, but this refrains 
Him of a PDotver that he had berere. 

Chis is the accuffomed Rent it Quantity, tho’ not in Dtia- 
lity, and fo is in fame Weatuve tn the Letter at the Statute. 

Te the Withop Mauld {et two Acres, and teferve a Rent 
ott of ane only, it would be bait, for there the Withap Had 
nothin foe the other Acre; but bere be Hath JOart of the 
Land, and bis whole Rent too. 

gna if this Statute fhouli be taken {iterally, the Cafes 
of Grants of Difices could nat be yood ; fo2 ta Rent is re- 
ferved there; neither couid the Cates of coticurrent Leafes ; 
for without Questia the Statute intends Leates in Paint of 
Futerett, and not by Eftoppel, by which Cafes it plainty 
appears, that the Statute is to be taken by Cquity, and not 
literally, and fo be concluded with Atkins pro Def’. 

Vaughan @hief Suffice pro Quer. Chis is a Statute made 
for the Wenefit of the Succefie., but it mu be bp fuch 
Tavs and Weans as the Statute hath preferiben: And it 
ig not fufficient that the Wetielit of the Succefia2 be fecured, 
but it mul be according ta the Statute, fer otherwife it 
will be an Ak of Fntent only, iW che ecnating Claule be noc 
purlued ; for ff the Wenefit of the Succelo2 tn general Had 
heen intended only, ic might babe been much moe compendi- 
ous, as onlp to ena that the jpretecear thauld do nothing 
fu Prejudice of His Succefier;, but the Lonfequence of that 
fuould Have been nothing But Contentian and Difputes, 
Whether o2 no fuch and fuch particular Ais were beneficial 
02 prejudicial ta the Succeffer: Wut the Judaes now are 
not to Determine what Aes are peejwudicial ta the Succeflor, 
but what Ats Do cvofs the Antent of the Law-makers in thote 
ABetes and Wounds which they have preicribed, 

Qnd the Judges made a verp ftrange Conktrukfon of this 
SHtatute, when they adjudged a concurrent Leafle ta be nood 
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5 Co. 3. 


iti the Cate of “Fox and Coll: er, ana that was not abjuDgea 
upon the Wenekit pelumed ta be to the Succeflor, but thofe 
JuByes DT take it to be within the Letter of the Statute 
and the Weaninit of the Statute, whereas it was neither 
within the ane ta the other, and was Denied to be Lato bp 
the bett at daa of thefe Cities, as Dyer, Plowden, Mede, 
ag others . : 

Hu2 it ‘8 plain, when there are concurrent Leales, that 
there are other Leafes than fo2 twentp-ane Pears o2 three 
Lives, and if the Lefiee of the concurtent Leale thould die, 
his cErecuta, ould ust be bennd; by the €Eftoppel of the 
concurrent Leaic, to pay the Gent. 

Che alt Rent is net the of Sum of Woney only, but it 
muff be iMuting out of the fame Lands, | 

F02, {f it iffues of but an Acre moe, f(t is nat the ol Rent, 
a8 Montjoy’s Cale, and a fortioi when it ues out of lefs 
Land, it cannot be the of Rent. Fr tt Hhould be avmitted, 
that the old Rent may be referved out af Dalf, then it map 
gut af a fitth Part, and fo a tenth Wart, and fo the on 
Rent would be reduced to nothing, fo. there is no Stop oz 
Repagulum, if pou ance admit a Part. 

Jt ig cleat it fs not the Ienefit of the Succeffer onip 
that is fufficient to fuppert the Leafe, if the Statute be not 
purfued, fo2 if Gowdle o2 treble Rent be referven, and the 
Leaie mabe by a Oecd Jail, it would not bina the Suc- 
ceife2 ; and fo fF it fhould be wate te bemitt a die datus. 

Che Antent af the Statute was, that whatloever Acct 
Dents thould fall, yet the Succeflo fhawla be fecure of bis 
oD Went, ant when ft is refered out of [Dart, that map 
net be fuieient to anfwer if, and then the Jntent of the 
D|latute (9 avowed, 

4 fail anmit, that ff a Farm hath keen fet fo2 1001. per 
ann. Patt may be let pro rata, tiga Sit Ed. Coke’s Reafan, 
t Inft. 4g. fap that is in Cifet the fame Rent. 

And the theie Cafes ti Montjoy’s Cale neeiled by Cotntel, 
any Denied fe the Court. be not the pathcipal Cate, pet if thep 
had been Laiv, thev would babe ober-ruled the principal Cafe, 
ane io ace of the fame Author.ty as a puncipal Cafe refolved, 

1 Cro.o4. Che Cale of Ap Rees (8 much ta this Point; faz 
that Leate was not (as hath been fald) Held voi, becaufe 
the Rent fs not erprefied ; for without Dueftion a Leate re- 
ferbitiy the ofB Rent is a goed Welervatian enough; but the 
Reafon of that Cale was, becaule Part of what was ufuallp 
Demilen being ercepted, it was tmpofiible the Rent that iued 
gut of the Refidue thould be the ald Went. ae 
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Obj. Chis Htatute mut be erpounded by Cquity, be- 
catle the of0 Rent literally cannot potibiy be veferken, fo2 
that twas the Rent that was in Being at the Cime Pi the 
Statite;, fo the olt Rent mul be conftrucd che fame tn 
Quantity. 

Anf. Chat is no equitable Cotifirudion, but the werp 1- 
teral Conftrution, for that is the peegnant Signification ot 
the Tiow, as when it is {aid a Wan keeps to his oft Diet, 
it {§ net nieant in cannon Jariance, that he eats that very 
Weat which he DM formerly, but the like, fo the old is 
that which is fiinilar to the afd ; fer when a Law citats 
any Ching, it muE be confttucd of a Ching chat is pofiibie, 
for otherwife the Law would be DoD; as Statute af Cireck, 
Weft. 1. cap. 4. the ands weecked are to be poeferbed fo2 2 
Pear, but that mult be meant of luch as ave capable of jDre: 
ferPation. Plow. 464: 2 Inft. 168. 

Obj. Chis Statute hath heen taken by Cgutty, ag in the 
Eales put of granting Dfiices, 

Anf. Chaugh Offices, out of which te Rent can be refer- 
ven, thauld be Demifable, though out of the Letter of the 
Statute, pet that will never prove that Lands, &e. out of 
which Rerits may be velerved, may be Bemiled again rhe 
Letter of the Statute. 

Obj. Maintaining Dolpitality is the chief End of the Sta- 
tute, andif that be provided for, the End of the Statute 
ig anfwered. 

Anf. Ghat alone is not {uficfert uutels the Leale be mat: 
ranted by the Statute; as appears tohere iefs than the old 


Rent isreferved to the Lefia,, and mor ta his Succeitar,. 


pet the Leate ig Dold; and the Realon why fuch a Leale is 
et good, is Not becaute te ferbing leis to himfeit prejudices 
Dalpitality. for then by the fame Reafon he could not cenit 
the Rent During bis Lite, which be may certainiy va; but 
the Realon is, becaule the Divedian of the Statute, itt te: 
ferbdimy the old Rent, fs not purfiucd. 

Obj. JF the ald Rent might not be relerved, it miwht fall 
out that the Lands miybt never be in a pombiiity to be {et a- 
gait, ag tf [art ot the Lands ulualip tet Hould be eviter, 
O2tf tying near the Sea Jpare Mould be nooner, 

. Anf. x. Jt beity now become impotlible chat the whale 
theuld be fet, perhaps it map be mood faz Dart. 

2. Wut fuppoting it, by this Means, could nat be iet, 
then the ifhep mutt keep i¢ tt bis own Dands, as be aory 
others ai hfs Demelnes, 
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3. A Rent pro rata JDO agtee to he good, and fo the Re- 
mainder map be let pro rata. 

Obj. Chis Micetp would difturh many Wer’s Eftates, there 
being many Leafes, out of which Part is excepted that. ulu- 
ally bath been Demifed. 

Anf. Chere is nothing follows from that Objection, unlets 
Wwe mutt always, when bad Leales come to be difputed, ave 
judge thent good, left tue Mould prejudice Wen’s Eftates, 

Obj. Chis will in Cime come to be the old Rent. 

Anf. jQo Pwcels of Cime can ever make that the old 
Rent, which was not fo at the making of the Statute. 

Qnv fo he concluded for the Plaintiff. Wut the Court he- 
Ing DIVIDED No Fudgment was giver. 

Wut afterwards, Vaughan OBping {1 Mich. Cerm 1674, 
North was made Chief Futtice, and he agreed with Arkins 
and Windham, that Judgment ought ta be given fo the De- 
fendant, 

Et puis, come audivi, ceft judgment fuit affirme in bre? de’ Error 
in B. R. 
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In Communi Banco. 


® Cinowndum, That Sir Jo. Gaughan dying this Va- 
4 cation, Sir Fra, INOh had his Writ for Serjeant re- 
turnable the firft Day of this Term, and appeared in 
Chancery, and afterwards, putting on his Robes and 
Coif in the Treafury, was brought up to the Bar by Serjeant 
WapnatD and Scragys the King’s Serjeants, where he recited his 
Count, and then went to the lower End of the Bar; afterwards 
the LoD WKeepet, coming out of Chancery with a Patent in his 
Hand, fat in this Court, and making a Speech to him, Sir. Fta, 
j202th replied, and then was fworn in Court, and the Low 
Weepyer putting on his Cap, he fat by him in Court; and then Ser- 
jeant WapnarD put him this Cafe: 





Che Wife Cenant in Cail of Black Acre AnD White Acre, 
each of them ufuatly fet fo2 10s Rent per ann. Waren and 
Feme by Indenture {et both tagether for one intive Rent of 
zos. and then the husband dies; the Witte accepts the Rent, 
and then enters. Quere, Uibether the Entry of the Wife 
be fatoful a2 not? 

Sit F. North Held that fhe could not enter; for the lows of 
the Statute being fo much yearly Rent, thep were fufticientip 
fatisfied by this Relerbvation, and befines, the Wife by this 


is at nO JOrejudice, &c. But he would confider of it till the 
nert Cerin. 


Williamfon 





apts 











188 | De Term. S. Hill. 167d. 





(192.) Williamfon verfus Hancock. 
Ejeétment. Special Cerdié found, Cat R. Lock was Tenant fo 
Ante Cafe Life, Remainder to John His Son in Cail, Remainder to 
he the Father in Fee. R.L. the Father ievies a Fine with Car 


ranty to the Cite of J.S. tho bargains and felis ta the Deten- 
Dant, R.L. Dies; the Warranty delcends upon John the 
Son, whoa enters and iets ta the plaintiff. 

Che Duektion was, whether this CHarranty had barred 
the Son of his Entry, and whether the Ocfendant, wha 
caine to the €ftate hy J.S. who was in by wap of Cie, thouta 
take Advantage of it by way of Rebutter? 

Gnd it was Held by Wyndham, Ackins aNd Ellis, (Vaughan 
defuncto) that the Defendant fhould take Adbantage of this 
Marranty by way of Webutter. 

Gn every TUarranty there is a Goucher and a Rebutter; 
he that takes Apbantage by way of Goucher, 02 by a War- 
rantia Charte, mutt come in JP2ibitp, viz. as Deir o2 Afinnee 
of Dim to whom the Warranty is made, 

But an Abator, 02 an AntruBer, may take Govantane by 
fuay of Bebutter;, ag tt appears tt Lincoln Colleges Cate, 
where all the Wooks are cited, 1 Cro. 145. AnD Jones, Fox 
and Kendall’s Cafe, 

1 Inft. 385. An Aflignee mav rebut, thounh the Marranty 
was not made to the Feoffee and his Alligns, but be cannot 
take Aobantage by way of Claucher, na moe than be can of 
a (larranty in Law, as upon an Erchange. 

Rebutter is fo inefvent to a GHarranty, that a Condition 
annered to ft not ta rebut would be bof, 

De that comes in above the Warranty ihall not take Qo- 
Yantane by way of Cloucher o2 Rebutter, uniels the Har- 
ranty were attached befoe he came to the Effate, as the Low 
of a Tillein, &c. 3 Co. 63. 1 Inft. 385, 389. but here the Jar- 
ty beity fit by tay Of Cle is quafi in the Per, as it is hela 
{it Lincoln College’s Cale; and the Reaians there moved him 
to be of the fame Dpinion as that Book, tuhether it were a 
Retolution a2 not, And fo he conciuden foe the Defendant, 

Atkins of the fame Opinion, 

G Marranty is {aid ta be a Bar, Lite. 

Q Right is hound by ft, 1 Inft. 366. 

Jt Doth extiiuguith a Citie, Bro. Garranty, 4. 

Jt is a Ching that rungs with the Land, 1 Inft. 385. 

4. 
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qs for that Claule in the Statute of 27H. 8. of Ales, 
that faps, That fuch as came in by way of Ufe before the 
Day of Sap next enfuing fhould have all Advantages. by Action, 
Voucher, &c. ft if probable that the Iarliament thought, at 
the Cime they had fa extirpated Giles, that they thauld bate 
Heard no more of then, and fo gave that Cisne fo2 jeopie 
to take Wotice of the A, becale they Hould not be fur- 

ited, FTI 
4 Wyndham: (@artanties are much favoured in Lata, thep 
work a Dilcontinuance, being anneted ta a Releale, tt takes 
atvay a Right of entry, as tucil as a Right of Atian, where 
it Delcends upon a Wan of full Age, and he concluded, that 
Ceftuy que Ufe fhail take Advantake of it by wap of Rebut- 
tev at leat (f not by way of Cisucher), and fo hall bis At 
fignee, though the Alignment were before the Tarranty at- 
tached, as ft was in this Cale, Jud’ pro def’. 








Wilcocks verfus Harris. In C. B. (193.) 


HE Defendant aviows as Bailiff of Sir Fulwood Skip- Replevin. 
« with fo2 an Dertot, and fets forth, that the Joaintift 
held of Him an Houle by Suit of Court, and the pearip 
Rent of 12s. 4d. and an Heriot upon Death, o2 Alienation 
without Patice. 

Cie Wiaintiff favs, Quod bene & verum eft, that he hein 
by Suit of Court, and the pearly Rent af 12s. ad. abfoue 
hoc, that be belt by Suit of Court, 12s. ad. Rent, and an 
Detiot, modo & forma as the Defendant bath alletaes, 

Che Fury find, that he helB this Houle and chee otherg Special Ver- 
by Suit of Court, and the pearip Rent of 12s. ad. (which ' 
19 3s. 1d. fo this Houle) and an Derist upoi a Oeath, o2 Q- 
lienation with IWotice o2 without Motice. 

And ft was argued by Wilmot, that this Gerdik® doth not vera. 
find fo2 the Defendant, decaule Here fs a Garfance between 
the Jilue and the Cierdit, fo the Tfiue was, whether ona 
he Held by the Rent ef 125. 4d. and the Gerdle is, that be 
Held by 3s. rd. and thereupon he cited 33 (02 3) H. 6. 4. Noy 
65. and the Cale of Foly and Triftram, Mich. 13 Car. B. 
inpere Infancy heiny in Wue in an Aktion of Debt, the Jurp 
hinds that the Oefendant awed the Adanev, which implicn 
that He was of full Age; and Judgment being given for the 
plaintiff, it was afterwards reverled in the Winn’s Bench. 

Yelv. 148. 38H. 6.21 21 AM pl.14, And be took a Diffe- 
rence between a General Iue and a Special Fiue; for in 
Cece a Oe: 








190 


x Roll. 711. 


1 Roll. 690. 
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~ Common. 


Averia. 


Licenfe. 
2 Roll. 147. 


Averment. 
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a General Jue, though it be not found but in art, itis 
well enough; but not fo where the Tue is Special. Jones 
307. Hide an® Man. Fitz. Avowry 218. 2Cro. 160. Che Ap- 
portianment ought to be made accawding to the Cale of the 
Land. 

“But it was argued hp Jones, that the Cierdic bath well 
found fo the Avowant , for the Subftance of the Flue is, 
CUbether o2 no the Platntifl held by Meriot, and fo confe- 
quently, Tibether there were fufiicient Caule to diftrain ; 
and the Subftance being found it ig well. Dy. 115. Hob. 72. 
Moor 863. Yelv. 148. 9 Co. 76. 

2. Mere the Plaintiff and Oefendant are agreed of the 
Centre by 12s. 4d. and therefore the Finding of the Jurp 
contrary to theit Agreement 1s not material, 28 Af pl. 17. 
41 Ed, 3. 19. 18 Ed. 3. 53. Dy. 24. And all the four Judges, 
for thefe Realons, were clearly of Opinion that Judgment 
ought to be given for the Auowant, 


Smith verfus Fetherwell. In €. 8: 


T twas beid, that the Low of a Wan, map licenfe anp 

Wan to put in his Cattle inta a Common where others 
have Common, but it sught not to be to the Prejudice of 
the Conunaners, but that they MHhould have futticient Com- 
man, otherwife any Commoner map Have a (pecial Aition of 
the Cafe, 

2. Ft was held, that if the Low grant Leave to another 
to put tm Averia fua, it tall ertend to all Sots of Cattle, 
as well ans as others; and fo when a Dan Declares fo2 
Creipals cum averiis, he map particularize in Dogs. 

3. It was Held that a Wan map juttify putting in bis Cat: 
tic hac vice by a Licenfe, withsut faving it was bp Oeced ; 
hut tf it be aLiterie to put in bis Cattle a certain Time, 
it att be by Oeced, fo2 that fs tantamount ta a Gant of 
Cowie, 

4. In this Cale, when the Plaintiff bangs an Aftion for 
putting in bis Cattle, whereby his Conmmon could not be 
enjoyed tam amplo, &c. and the Defendant pleads the LE 
cele of the Lod, he sught ta aber, that there twas futticient 
Camnian lett, 


DER 
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Nayler verfus 


Ye YVAYLER hought an Adion ot the Cale again the 
| four Cowners of the County JYalatine of Lan- 
cafter, and Declared, that whereas J. S. mas out: 

latwed at bis Suit, after Judgment, a Capias Ur- 

legat’ {nas Delivered to the Chancellor, who delivered it ta 
the Cooners, wha were to make theit Return to the Chan- 
cellorz; and the Corners, notwithftanding they might cafilp 
Have atrefed him, and that be was once in Lompany with 
one of them, falfely returned a Non eft inventus, and he to the 
Court ; per quod, &c. Aftet Cevdit for the Wlaintiff, it was 
moved by Baldwin tht Arreft of Judnment, that this Aktion 


(195.) 


beity {aid ft Middlefex, was tot lad in the proper County, Piece. 


but ought ta have been laid in the County of Lancafter ; fg2 
this Differs from the Cafes put tn Bulwer’s Cale, Co. Rep. 
and from the owdinary Cafes of Clcapes, &c. for bere the 
Carers were not to make theit wWeturn ta this Court, but 
ta the Chancello2 in the County. 

Wut to that the Court anfwered, Chat the Cart was the 
coming of the falle Return to this Cott, and here the 
UWivit iflued out, &c. and fo it was laid Here well enough. 


Another Objetion was, Chat the Aktion ought not to be joint asiion, 


Hought again all the Cowners , for it is fad the TWieit 
was 
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16 Car. 2. 
Poft Cafe 5 40, 
592. 


(196.) 


Copyhold. 


3, Cro. 498. 
Mod. Rep. 
199 

Carter 237. 


4 Co. 27. 


1 Cro. 205. 
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Wags Delivered but ta one; and it was alleDged that the 
ee mas in Company with ane of them, &c. 

Cu that tt was anflucred, Chaugh they are four in Mum- 
ber, pet thep are hut one @hlicer » and befites, thep all soin- 
ed in making the falfe weturn, "which gibes the Caute of 
Ation: And they compared it to the Sheriffs of London, 
where, although the Mivit be Delivered to one of them ontp, 
vet it be fufters an Cicape they Hall both be tured, 

Turner faid, JE the Aiion were late in a many County, 
pet it was holgen bythe Statute of the 16th of this Bing, fed 
tota Curia negavit; f62 that Statute helps net, if it be not {aia 
in the proper County, Jud. pro Quer’ nif. 


Kerby’s, alias Kirk’s Cafe: 


HE Cale was, Chere was a Copvholder fo Lite, the 
Remainder in Fee, the Coppholaer for Life fuffers 
a Recovery in the Court-Baron of the Fee. Chere were 
tua Dhuetions, 1. ibether this was a Foarleiture 0 €r- 
tinguithment of bis Copphald CEftate fer Lite; and fo2 that 
if was conceived to be a Fogteiture. Sed Atkins dubitavit, 
hecatfe the Lod is [arty and Plvy ta every Recovery fut- 
fered in bis Court. 
2d Queft. Quimittiny it be a Forfeiture, bda thatl take 
the Wenefit of it, the Low 22 the Remainder-man? And for 
that (f wags conceived that the Lea fhould bold it During 
the Lite af him that committed the Fofeiture, 9 Co. 107, 
2 Rolle 794. Godb. tot. 
North Chick Tuftice took this Difference + ibere the Cuttam — 
of a Wane warrants only Eftates for Lives, there if a 
Copphatder to Life turrender to the Gite of another, wham 
the Lew awmits accawinnly, there the Ceftuy que Ufe comes 
in under the Low, and is tat in by the Copvhalder, fo2 this 
is but changing a Lite, and thereto, (f Ceftuy que Ufe Die, 
the Low fhall dave it During the Life of bim that fur- 
tenders: But if the Cutam of the Banee warrants a greater 
ECfkate, ag a Reniainder in Fee, &c. there it map be other- 
Wife: And it was fad in this Cale, that if the Low grants 
the Freehold of a Coppholy ta another, the Cappbholder 
hail be Attendant ta the Oeantee fa all Chings but Suit 
of Court, and that is laff, 


Squib 
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Squib verfus Holt. (197-) 


SHeave was hough; and upon Mot guilty pleaded the Escape. 
2. Jury found a Svectal Gevdit, Chat the jplaintit av- 
tefied ane J. S. by a Jeocefs out of an tntertoe Court (fil. 

Evil] Court) and the faid J. S. being in the Cuftadyp of the Watitif, 
he Declared again him upon a Bond, and fatd it ta be 
wade infra jurifdiionem Curie; and the Party pleated Non eft 
fadum, and afterwards efcaped; and they found the Band 


to be made out of the Tuvisdiition of the Court at Dor- 
chefter. 


And the Quekion was, CHpether o2 no the Officer wag Potcate 399. 


liable to this Ation, o2 whether the jDreceedings were coram 

non judice ? Qnd then he Hould not be liable. 

And ft was argued per Maynard pro Quer’ upon this Dif 
ference, Chat where an FJuferic, Coure hath not Cagnilance 

of fuch a tnd of Aition as is bought, there all the jog0- 
Ceebings ate VOID, and coram non judice ; bit where it Hath .. co. 76. 
Cognifance of the Wind of Aiton, but by Reafen of fome 


Circumitance it hath not Connifance of the Gatter, as fo2 por cae3zqr. 


Locality, &c. tubere the Aition is not within their Juvif- 
Dittiow, there, if the Party dath not plead to the Furisditian, 
Hut admits it by piecadiny to the Axion, the [S0ceedings 
ate mOf coram non judice; but twhatloever the Officer doth 
in Jurfuance thereupon he fhall be ercufatic, 2 Inft. 229. 
cap) 2485 10 Co..76. 
Barton pro Def? argued that ‘the jOwceedings were coram 
non judice, and fo the Aition would net lie, and tor that be 
cited the Cafe of Richardfon Buy Barnhad, ; Rolle 8c9. 
North Chfet Juttice faid, Chat although the ceedings 
in this Cafe (the Ation ‘being of fuch Bind as was com 
nifabie in that Court) fhoulh not be faid ta be coram non ju- 
dice, fo aS fo Have made the Gatti 0. Oiicer fubject to an 
Ation of falfe Tinpoifsnment for crecutiny the Wacels of 
the Cotirt ; yet he conceived, that as this Cale is, it thal 
be faid to be coram non edie as to the jplaintiff, to evcule , roll, 545. 
the Dicer fram bis Azian, becaule it was a Ching that lap 
in bis Connifancte, that the Bend was made out of the Tu- 
rigdittion of the Court, and fo the Court had nothing te do 
with it; but perhaps ff an Erecutar had bought the Aition, 
it miede Habe been otbherwife, becaufle be fyali not be pre- 
fusned to knotu where the are was Made: And although 
tue: 
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Condition: 
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the Party had admitted the Turisdition of the Court by his 
lea, yet the Jury here finving that the Bond was made 
out of their Tuvisditian, tf now appears ta be a Caule with 
which they ounht not to have meddlen; and the other Judges 
fected to antee with biti, Sed adjournatar. 


Hayes verfus Bickerftaff. 


iLeffee covenants ta pap the Rent, and to tepair, &c. 

and the Leffor cobenants that the Leffee, paping and 
perfouning all Rerits and Codenants, fhould quietly en- 
joy, without any Difturbance by the D, of Richmond, &e. 
Che Lefiee hinys an Aiton upen a Wend toe perfoyn Co- 
penants, and atligns a IWGeach fo. Difturbance bp the Duke: 
Che Leflar pleads that the Lefice had not paid the Rent at 
the Day. Che Queflion was, Whether o2 no thele Taos, 
paying and performing, Did make a Condition ; fa that if the 


* Lefiee BID Mot pay and perform, the Leflor was not obligen 


i Roll. 414. 
Poit Cafe199, 
546. 
4 Leon. 50. 

Sty. 481. 


Releafe. 
Pott Cafe 479- 


ta make good bis Covenatits, 

Pemberton pro Quer’: Jt i8 not conditional, but thep are 
mutual Cavenants, and the Parties habe mutual Remedies: 
Me anmitted, that where a Liberty was granted to take fuch 
a Ching, paving fo many Dens, there if the Party dia not 
pap the Dens the Grant was vaid, becaule the other had na 
Remevyp for the Dens: And he cited the Cale af Ambrofe 
Bennett, aDjUudgeD In the Litg’s Wench, which was the perp 
fanie with this Cale, and there ruled by all the Juages ; and 
ye ie Ow. 54. Which he fatd was a ftronger Cale, being in 
a iil, 

Burrell pro Def’: JC it be not a Qualification, the owe 
are totally Wott. 

North Chiet Justice reniembed the Cale of A. Bennett, 
cited by Pemberton, and faid it would he very mifchievous if 
it fhouls be othertwife , foe this Claule is now fo ufual, that 
it {$ but claufula Clericorum, and he faid, tf it ould be conftryed 
conditionally, then if the Leflee beoke a Cobenant of the 
Gialue of a Penny, it would ercule the Leflor of the Wreach 
of a Covenant Of r0o0o!. Calue, 

Qua he faid, though at the firft putting thele Words inta 
Leates they might babe a conditional Signification, pet 
now he faid they were fo ufual that thep were almoft Wat: 
tet of Fon: And be aid the Cale of Hen and Harrifon he 
rewemhed adjudged in the King’s Wench, where ft was 

I Held, 
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pein, Chat a LeTo2 having made a Releate of all Demanas, 
pap not releales bis Rent-Service, which is contrary ta 
Littleton ; bttf diftinquenda funt tempora, fa2 note it fs the 
Foun of a General Releale to put tin, and na fuch ertent 
intended + Wut in the pincipal Cafe tt was hein, that tf be 
Had covenanted upon an erpeels Condition, there, untets the 
Lefice Had performed the Condition, he had not been howinn 
wy bis Covenant, Cur’ adv’ vulk. 








Smith verfus Shelbury. 
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a8 HE laintitf fees forth, that there was an Agreement adumpse. 


betiucen Gin and the Detendant, that he fhould make 
the Defendant an Ahinument of (uch a Leal , and that the 


Defendant proinde fhaulD pap Him 101]. and ta Canfideraz Proinde. 


tion that be pomiied to make the Atiguinent, the Defendant 
pramifed Hii 101. : 

Che Defendant pleads, that be Had net made the At 
fignment, and thereupon the [iaintit Demurs. Che Due: 


Condition. 
Precedent. 


ffion was, Cibether o2 na the Waking of the Adiqumtent stv. 45: 


ought to precede the Payment of the Beney, o2 whether 


thele were inet mutual joramnifes, for tobich thep Had muttral AnteCalero8. 


Remedies ? And ta that Opinion the Court inciined, and 
that Here was no Condition precedent, Dy.76. Hob. qr. 
» Co. Ughtred’s Cafe, And fn this Cafe tt was agreed, that 
in ali perfonal Conttats the arty is not baund to Deliver 
His Goods till he have the Woncy, unlels there be a Dap 
erpretsly agreed upan fo2 the JPapment of the Benev: Wut 
in this Cale they Held, that proinde made ne Condition pre- 
cevent, but only fpeciticd the Confideration. 


Milward verfus Ingram. 


(200.) 


HE Oiaintiff declaves upon a Quantum meruit, at at Amumpfit. 


Indebitatus affumpfit. 


Poft Cafe 239. 


Che DefenwBant pleads, that atter the fatd Womiles, He vitcharge. 


and the jplaintiti came to an Account fo2 all Reckonings he- 
tiucent them, and that be was found in Arreav to the Wiain- 
tiff 3s. and that in Conkderation be weuld pomife to pap 


the [elaintift the faid 3s. be did Dilcharge Him of the fain 
jS2amifes, 


Che 
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Che Queition was, qiverher o2 no this was a noon 
JDlea? And aryued that it was not; for though a jOromife 
map be difcharyed by Paral, pet an ‘Indebitatus, wwbich is in 
the Mature of a Debt, cannot ; and then this Pleais but 
in the Mature of an Acco, and then no Satislation being 
pleaded, it is naught. 

North Chief Juttice fait, He aitvays took the Law to be, 
that a omile might be pifebar ged by Paral before it wag 
boke, but not afterwards, fo2 chen the Ilaintift is intitled 

Cro. 384. {0 ali Aiion, Atkins faid it is Held tt Rolle’s Reports, Black- 

PoftCafe237- read J, Coke, 43. that a Debt cannot be difcharged by parol; 
Et adjournatur. Sed poftea Judgement fuit done pro Def’ pur 
reafon del account, ut audivi de M. Townfend. 
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The King ver. Turvill and the Bithop of Lincoln. (or. 


Simony A. and then A. dies, and then he prefents “* 
and then the Bing prelents ; and then comes the 
At of General Pardon in the 2sth of this Ling, 
Wherein there is a Claule of Refkitution of Forfeitures, &c. 

Che Dueftion was, TAbether o2 no this Had vetoed the simony. 
Patron to His Right of Jrefenting >? And ft was argued by 
Wilmot, that it had not, and be held, 

1. Chat a fimoniacal {refentation was ipfo facto Doid, with- 
out any Deprivation. 2 Cro. 573. 335. 

2. Chat a Contrat made when the Incumbent li¢s in ex- Pardon. 
tremis, fg Simany, fez the Cafe here was, that the Guardian 
of the Infant Patron madve the Contra, which was beld ta 
be Dintony per Curiam. Win. 63. 

3. Cho’ the arty fimtoniacally peelented Diced, pet that being 
a Yotd \2efentation dit not fatisty the Wings Cuen. Hob. 166. 

4. Ft is made a Quektion, bether Simany may be par- 
Dovey, Ow. 87. Smith's Cale, Lut that che Court would not 
fufice to be argued, but that it mindt. 

5. Cho the Siimany be pardoned, pet the Conlequences 
of it may not be pardoned, 6 Ed. 4.4. 8H. 4. 21. Bro. 103. 

3 Cro. 686. 

6. Chis JDrelentinent being wetted in the Wing hall net be 
Develtea bp the {ardait. 27) ING ‘eur Jacl By Mo iS. 

Dimnany is not within che Cilows 62 Beaning af tye {ar- 

DoW. Roll. 334. 1 Cro. 350. and if it fyauld be BN Here 
19 10 Reftitution, 1 Cro. 330, 331. 41 AM pl. 2 
€ ¢ 


Ts Cale was this: Turvill the Patron prefents by Quare Impe- 


Nudigate 
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Simony. 


Pardon. 
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Confpiracy. 
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Nudigate pro def: @jere tie Fat is pardoned, the Conte: 
quentes are alfa, Plow.go1. 6 Co. 13. 9 Co. 119. Dy.123. Aud 
the iRelatian of a Pardon oy At sf Warliament bath a vie. 
{ent Operation, 3H. 7.15. 11 H. 7. 22. Bro. Trefp. 425. Dy. 
Caf. ult. 5 Co. £a20 Windior’g Cale, Nat. Brev. 33. Q Chatz 
tel befied in the Ring ts net reffered by a Pardon, 

Dy. 300, Che Wing may grant the Prelentation when the 
Church ig vay, and Reikitutions hall be taken ifberallp. 
as 3Co. 56. Earl of Rutlano’s Cale, it is much toa the Dithe- 
nour of the Wing ta wusid bis patents bp nice Cane 
firumians. 

North @h. 3. Tt is Berv vlain, that this Contrak, made 
by the Sincnian, in the Webalf of the Infant, makes the 
Wefentation finentacal, 2. F Weelentation by Simany Doth 
not fill the Church, but it is ald ipfo facto; fo that the 
Kings Curt is net gene by the Oeath of the fimoniacal 
{relentee, but by the Death of the foyner Jncumbent, 3. In 
Cate of Simanv, thauyh the Bing Bath pardon the Sinw- 
np, pet the Difability remains a upon the Jerfon, and 
renters Hin incapable of the Wenefice, as was relolbed in 
the Wale of Philips AyD Drice lately, and there tuere tive Cafes 
cited, latelp adjudged fn the King’s Wench, ote was in the 
Wale of Tombes ana Darcy, tubere an Auminifitater af Felo 
de fe Ryguyht a Sc? Fa’ upon a iRecognizance, and the Cale 
was, Chat after an Ingquilitien found there came a War- 
Bait, aud ft was Held, that this han not reftord the Qumi- 
nifivateie to Der Sci? Fa’, becaufe by the Ingquifition the Rinhe 
was Leffel in the King, and fo tag not retard hp the War- 
bon, but if the AE af Warden bad come before the Jnauth- 
tint, then the Quininifiratriy bad been vetiod ta the Rindt 
Of Qitisu, as twas Held in the Cale of The King and Ward 
vide 3 Cro. 686. and the Court was dibided in Opinion; bit 
that which made the Diiculty of the Cale was, becaule the 
itn Had ppelenced here before che A of Warden, and ale 
thousy the Ring map revoke pis Dvefentation bp erpefs 
Cows, pet whether a2 no the neneral Miows of Reftitution 
contained i the Pardon tall ameunt to a Reboking of the 
Peclentatian, and of retlorng of the Patron to his Rinht 
af jozetenting, is the great Dwueflian, Er adjournatut. 


Skedwin ver fus Lampen. 


HE Dfaint® fonerly bought an Aiton upon the 
Cale again the Defendant can Attanep) for appear- 

ing fo2 Aah i a Suit without any CHarrant ; and fers forth, 
Hotw 
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Pow that Jungiment being shtained again him, @ Fr Fa’ it: 
{ued suc of this Caurt, and 221]. was ievied upon bis Gasdgs, 
Dut alleges no Jolace where this Fi’ Fa’ was evecuten, 

he Defendant to that Aktion pleaned a frivelaus Wlea, 
fil. Chat J. Ss. gave him a Mlarvant ta appear in the fain 
Suit for the Plaine. And the [oiaintiil demurred. And 
Hectatfle be bad amitted the [Dilace in bis Declaration, Judy: 
ment was given again fia; but the JuByment mas en- 
tered Quod placitum predicti (defendentis) fufficiens in lege ex- 
iftit ad precludend’, &c. wyereas it Cruth the Juagment was 
not given, becaufe the Defendant had pleaded a yuod Bar, 
but becaule the laineif had infutticiently declared. 

Qnd now the WMlaintit tings an Adien of Conlpteacy a Bar per ances 
waink the Oetendant, and alledges that he, tanether with Adio. 
one W. N. cantribing to charge the Jolaintiff, oD appear in - 
the before mentioned Suit witheut any Carrant. 

Che DetenBant now pleads the fowuner Pudaiient, and a- 
bers, that this Atian was fs2 the fame Caule. And the 
WPlaintit demurred, 

Qund it was argued by Shafto pro quer’, 

1. Chat where there is a fubfantial Clariancte, a foyer 
Qiion is not pleadable, 1 Roll. 391, 354. 

_ 2. MUihere the fowner Ation is mifconcetyed, it thall not 
be pleatiable, 5 Co. Robinfon’s Cale, 

3. Uiibere a Judgment is not weil entered, it is nat pleav- 
alle. 2 Cro. 284. 

4. (there the Declaration is ust good, and the Jolaintiff 

fo2 that fo Barred. 4 Co. go. Cafe of Appeal. 
- Barton pro Def’: And he velied uport Ferrer’s Cafe, 6 Co. 7, 
Where a Ban Hath been once barred, be Hall be barred of 
all Gitions of ike ature, and fo tho they be of a Higher 
jQattte, 4 Co. 43. Leon. 318. : 

But the Court all were of Opinion, that this was ne 
noon Bar, the forner Tidoinent being given upan the Wne 
fufficiency of the fitfi Declaration, fo2 although the Oeten- 
Dant picaded, vet that Diea being frivolous is as if it bad 
never been pieadep, and fo fall not ffand in the Milay, 
and tha the Judgment be entered, as thounh be had been 
Barred by the Jolea, pet it appearing upon the whale Re- 
cow, that FuBgment was given upon the Auluiiciency of 
the fir Declaration, it Hail not be now pleadable, and though 
the Plainttit Demurced upan the former Jlea, pet chat Deiny Demure. 
a bad flea, the Demurrer ts no Canfellian of it; fo2 a De- Confefion. 
mutrer ig a Confeliion anly of that which is well pleanen, > °F 
Jud’ nifi. | 
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Gaming. 


Pot Cafe 455. 


Pot Cafe 561. 
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Hill verfus Pheafant. 


~~, EBT upon an Dblivation for Payment of 6ol The 

a Defendant pleads the Statute of 17 Car. 2. 7. and 
favs, that the JPlaintiff and be were at JPlay toge- 
ther, and that he ioft 801. ta the Wlaintifi, fo2 
tohich he gave him Bond, and that tunc & ibidem if wag 
agreed, that they Hauld play avain infra breve tempus; and 
thereupon about two Days after they met and played anain, 
and then the Platntifl won 601. moe of the Defenvant, fo2 
which this Bond was giveii, and upon this Plea the iain: 
tiff Demure. 

Gnd the Dueftion mas, tohether og no this Jlaving a fe- 
cond Time, purfuant to an Agreement made at the firfk 
Cine when the 801. was loft, fhould be all one as though all 
Had Geen at one Cime, there being no Averment of anp 
Fraud ta ebade the Statute ? 

Qn Windham and Atkins Held that it hould. and that here 
was Fraud apparent to elude the Statute, and thep faid, 
they couls fee no Difference between this Cale anv the Cafe 
of Edgbury and Roffender in the Ring's Wench, Term. Mich. 
1675, whe re the Cale tas, that Articles were made for Doorle- 
racing; and it was anveed, that they Mould rtin the sft of 
July f02 sol. and the 33 of July fo2 sol. moe, and the 6th of 
July fo2 sol. mere, And an Adion heing hoauht fo2 the firft 

I sol. 
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sol. it was Held by the Jusges of the King’s Dencd, that tt 
was a Security within the Statute, and was void fo2 all; 
for though the Rate was to be run at feveral Dips, pet it 
being purfluant to the oxninal Agtecment which imeiuoed 
ail, it was helt all one as tho’ it Had been all to Have beeit 
upon ove Day. And Arkins faid, that this was like a Cale 
iwhich frequently happened in the Crchequer, which was, Che 
Ling Having the Duty of Jritage of Ctines, which was ane 
Cun inten, i a Werchant bought twenty Cuns of Ciines, 
and would hing ober nine Cuus at one Cime, and nine 
uns at another, to evade the Statute, this the Court look: 
co ULE as a Fraud apparent toe cheat the Wing, and con- 
flantly Decreed the Papment cf it, 

North Ch. J. anv Ellis Held the contrary, that this could 
not be within the Statute, there being ug Averiment, that 
this Anreement was mave by Collulion; fe2 here the jptap- 
ing being at two Ditine Days cannet be within the Statute, 
which faps At the fame Time or Meeting ; ang this Anree- 
ment to play again is no mare than what is odinary among 
@ameiers, as ta fap we'll meet again, &c. alto by the fanie 
Realon as this is within the Statute, fo a whale Cinters 
Gaming map be katt tamether and weought within the Sta- 
tute, which certainty was never intended; but the Defign of 
the Statute was, that Wen hhould not in the beat of Piap 
unde themletves, by giving Securities for Waney fo for. 
fo itis plain, if a Wan hath readp Woney he map lofe ag 
mucy as be will, and if be gites Security for any Sum un- 
Der rool. it will be mood too, as was Held in one Mickle- 
thwaite’$ Cale int the Kins Benth, as if a Aan lefes rool, 
ready Woney, and ives Security fo2 501. mo02e, this ie noe 
within the Statute, ad quod tota Curia affented. Gud thep 
held the Law to be as twas alledacd in Edgbury’s Cafe, be. 
cate there, although the aces were run at Teseral Days, 
pet allwas by reaton of the fit Agreement, which was in 
that Cafe computor , for it either Warty had refute, in 
that Cale the ether might have had his Aion, but bere was 


na fuch Agreement, as either Party mingt have han any Ge 


tion fo2, but onlp a Ditcourle of playing arain. 

And fo, the Court being divided in Opinion, the Plain: 
tiit prayed Leake ta Difcontinue, becaule he fain, that he aid 
not win the Sol. as the Defendant had alledyed, but only he 
tisught bis Oenwuerer Had been clear, o2 elfe he wovid pave 
taken Sifue upon that, Ana thereupon the Court gave him 
Leave to difcontinue. 


FFE Wilfon 


OL 
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Diftrefs. 


Jon. 197- 


(205.) 


Traverte. 


Wilfon verfus Duckett. 


Tg for taking away feveral Sheaves and Shocks 
of Coat. 

Che Defendant jultificd as a Diftrefs for Rent arrear. 

Che fole Duekion was, whether Con in Sheat a. Shock 
{uas Diftrainable for Rent? 

Jones argued pro quer’ that it was not; and took thele 
Differences : 

1. Hheaves o2 Shacks of Cow map be Dilttained Da- 
mage-feafant, but not for Rent. 

2. Con in a Cart may be diftrained, but not in the Sheakt 
02 Shock, for Rent; and the Realons are, 1. Wecaule a Di- 
ftre(s mutt be taken only of fuch Chings as may be known, 
to the Intent that a Replevin map be made; and Cherefoe 
Woney out of a Way cannot be diftrained, becaule it can: 
not be known from other Wonep, 2. Je mut be of fuch 
TChinns that may be returned in the fame Pliaht in which 
they were taken; and all this appeats im 18 Ed.3.4. 2H. 4, 
15. 22 E.4. 50. 11H. 7.17. 21 H. 7.39. 1 Inft. 47. there the 
on Authorties are cited, 1 Roll. 667. adjudged in the Cale 
of Hay. 

Baldwin pro def” aid, that J9oint was fo clear that he couta 
not Difpute it; and fo faid all the Court. Wut Baldwin de- 
fired a Day's Cime ta fpeak ta the Declaration. 


Snow verfus Sir William Wifeman. 


Relpats for taking bis boxe. Che Defendant fayps, 

that J.S. twas feifed of Black Acre, which he held of 
him by a Heriot, and that he diced feiled, and fo he feifen 
this ore ut optimum animal. 

The Ilatntift replies, that J.S. and he were jointly feiten, 
and the Cftate DID accrue tO Him per jus accrefcendi, and 
doth not traverle that J.5. was Cole feifen at the Cime of his 
Death. And fo2 that the Defendant demurs generally, 

1. Jt was agreed, that when a Oping feifed is allenger 
nenerally, it thatl be intended a fole Seitin. 

Wut the fole Quettion was, whether o2 na Plaintif— houly 
not habe traverfed the fale Seifin? 

Bramfton argued that be ought; to elfe here ave only two 
Qfirmatives, and pet no Contefliny noe Aboiding neither, 
and twa Afirmatives cannot make any Tue; and be citer 


4 22 H. 
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22 H. 6. 23. 1 Bulft. 48. 5 H. 7.10, 11. And he fain, there was 
a gteat Difference between Jointenancy pleaded in the Bar, 
Where a fole Seifin is alledged ina Count o2 Declaration, 
and when it is in the Repifcation, when a fole Seifin fs ai- 
{enged in the War; forthe Count is but as Suvpofal, and fu 
need not be traverl[ed, as the War mutt, where it is contea- 
Dited, becaule the Bar mul be moze certainty and pot- 
tively alictyed , and he cited « Ed. 4.9. Bro. Trav. 279. Yelv. 
140, 141. 3 Cro. 230. 

Coniers argued, that the Replication was yaad without a 
Graverie ; and he cited Yelv. 221, 31. 2Cro. 241. Dy. 32. 
Plow. 230. 
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Qnother Ching was moved, Cihether the Omitting sf sudtance. 


the Craverle, admitting it ought ta be taken, tas Batter 


of Jon, 02 Watter sf Subflance? And ta that North C, J, Form. 


fait, be bad always taken the Law toa be, that when vou 


come to the Replication, the Diitting sf a Craverle, where yop. 


it ourht to be taken, was Sateer af Subltance; fo2 if chep 
fhauld not be bound ta traverle, hep tight piead on ad infini- 
tum. Gnd he fad, fo be bad often teen it ruled in the Wing's 
‘Bench, that Hoc paratus eft verificare, tiftead of Hoc petir 
quod inquiratur per patriam, @2 De hoc ponit fe fuper patriam, 


was Watter of Subitance. 


~ 


Sur lejSstar 14 Car 22: 


HE Queftien was, (ibether that Statute, being an 
atfivinative Law for the Cletion of Scavengers, han 
taken away a Cuftom in the 2020um) of Southwark ? 

Qni it was HelB by North, Atkins ana Windham, that it had 
Deftroved the Cuftani, the Authorities cited, where afirma- 
tive Ais fhould not Betray Cuffams, were Dy.19, 50. 3 Cro. 
roe. 2)eeon.) 74, © Init. irs. 23H) 8.\ 5° 11.€o2 595.64. Moor 
113. Hob. 173. And they feemed ta take a Difference, that 
where a Statute to ntradutory of a new Law, there it hall 
take away ail contrary Cuftems, tha’ there be only atirvmatiue 
TUows, but if there were a Law before, that hall not be 
Deffroped by attirniacibe Cons, 

And though an Opinion hath peevaiied, that, notwithtand- 
ing the Statute Gf Magna Charta, where there is a Cuftom 
fo2 holding Leets at other Cimes than are mentioned in 
the Statute, it thal! be well enough, anv fo the Law is 
taken; but North fais, if that Statute were to be contiruen 
how, if would hardip be fo taken. 

Ward 
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Ward verfus Bent. 


Relvats far taking bis Dales. Che Defendant juii- 

B fies by Girtue of a Wecoverp in an Dunder-Court 
beisze J. S. Senefchallum Domini Regis, and that a Levari facias 
iffucs out, and by irtue hereof he prout Wiuifter Curie piv 
feile the Waries upon that Crecution. 

— The Plaintit replics, and tets torth the Statute of 14 
E. 3.9. and avers that this Duiiheed was not gtanted in gee 
at the Gime of making of that Statute, 

Gud the Queftien intended was, Dat far that Statute 
Thould extend, and what Dundews mould be annexed ta the 
Sheriffwick by that Statute? 

hele Cafes mere cited, where the Wing hail not be bound 
by a GE of [Sarliament, 11 Co. 68, 74. Kel. 151, 8 Ed. 3. 8. 
and other Cates, where Subjets are taken Moatice to be 
Diners of Dundeds, 14 Ed.3. 191. 11H. 4.8 8 Agr. 
4 Inft. 267. 4 Co. Mitten’s Cafe, 

Baldwin pro quer’ antec, that the King might bate bun- 
Meys, and fo might aSubsee, Dut then chev mint be fuch as 
were fi the Dands of a Subset in Fee at the Cime of the 
making of that Statute, Arkins fafa, mp Low Chief Fu 
ffice Hale’s Opinion tas in thig Cate, that it ertends to ftp 
only as Had been granted out fince the Statute ro Ed. x. 

But per totam Curam that cannet come in Quetiion bere 
far beee being a Coutt ce facto, the Jolaiutit hall not in this 
Qkian tity the Citle of the Diener, and it is all one as if 
«here be a Difeifar of a Bann, and a Recoverp in that 
Caurt-Baran, the Oiicer wiap twell juftiftp Crecuting the 
jSzace(s, fo2 he that is fu jPoffellion is Dominus pro tempore ; 
ane if they would trp the Citle, te might be fy Quo warranto 


m Gtion on the Cale; and for that Beaton they ail gave 


FuBgment fa2 the DOeteuviant, 


Horton verfus Benfon. 


felvcd, 1. Wibere the Submiflian is genecal and con 

Ditional to end all Controverfies, that an Tnditnient 
fod a Wattery was nat a Cantrovertp betiveen the [parties 
Within the Weaning of the Submiftion, for that ts the King’s 
Suit, anv if the Arbitraters Did award the Ceafing of tuch 
a Wpolecution, it would be votd, becaule it would be to ob- 
frud Juttice. 2. Maney 
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2. Boney being awarded to be paid in the Withap’s jPa- 
lace was well enough, for a Licence Hall be intended, efpe- 
cially, ag it is in this Cale, where the Withop himiele makes 
the Award. 1 Cro. 226. 

3. CUbere an Award is mabe to pay gos. for a Crefpals, 
&c. that this is a good Award on both Sines, becaute both 
Parties have Benefit, ane receiving the Boney, and the other 
Difchatwed Of the Tvangy, Hob. 49. 1 Roll. 253. 





Serle verfus Bunnion. (209.) 


EBT faz Rent. Che Defendant imparies generally, Plea afer Im- 
| and then pleads Touts temps prift. Che Queftion wag, Pr. 
whether he Hhould be admitted to this jPlea after a meneral 
Finpariance. 

Gegued by Barrett pro quer that he Hould nat; and he ci- 
te 16 H. 6.13. Long sto Ed. 4. 141. 26H. 6.2. anda Diffe- 
rence taken betiveen a bare Debt and a Wenaitp to pay a 
Debt, as an Obligation with a Condition; toz in that ante cae 
Cale it Hall be fuffictent to plead a Cender at the Day 156. 
Without an Uneore prift, tuitvout a Tout temps prift ; there he 
~ map plead a Cender to perfown the Condition, without fap- 
ig that he was always ready; but when it fs for a bare 
Debt, there He mutt plead Tout temps prift. Bro. Tout temps 
prift, 40. Dy. 300. 2 Cro. 627. 

Conyers pro def’ Cite 21 H.7. 30. 2 Roll. 523. Bro. Contin. rz, 

Che Court Held this Iiea could not be pleaded alter a 
neneral Jmparlarce ; for it is contraditop to fay he was al. 

Ways ready, and pet to take Cine to anfwer to the Decla- 
ration. 

Qud North took a Difference between the Cale cited of an 
Eoin and this of an Jmparlance; fo an Elvin is before 
Declaration, and fa the Defendant doth not know what the 
Plaintife s Charge will be; and therefore he may plead thate 
Pleas after Cfloin which he cannot after a general Impar- 
lance; but ff it Had been a Cpecial Jmpariance, it would have 
been otherwife, for that fates and referves the Advantage to 
the Defendant, and they agreed the Difference between an 
Dhiligation with a Penalty and a bare Debt: Wut per toram 


Curiam the plea Here was naught after a general Jm- 
parlance. 


Ggg Serle 
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(210.) 
Trefpafs. 


Poffeffion. 


Juftification. 


2 Roll. 553. 


Serle verfus Bunnion. 


Relpals fo2 taking dis Cattle, Che Oefendant pleads, 

that be was pefieited of Black Acre pro termino diverfo- 
rum annorum ad tunc ventur, but fets forth no Cerm in cer- 
tain, no the Camimencement of his Leate, &c. and that he 
took the Cattle there Damane-teafant. 

North an Wyndham at fitft feemed ta be of Opinion, that 
this was no ysod Plea, being picaded fo incertainly that 
the jolaintiff could take no Filue. - 

Wut Atkins Jultice was of the cantrary Opinion: And bis 
Reafon was, becaule jPoflefion is a good Citle again 
every Wan that hath not a better, and thevefone itis a tutti: 
fient Juttification in this Aiion, ta thew that he was tn [Po 
feflion, this beitig only a tranfitoy Ation fo2 Caking dis 
Cattle; but if the Plaintif— Had declared of Weeakiny his 
Ciole and Caking bis Cattle, and fo Declared of a focal 
Crefpals, that had affirmed the ofiellion in the [Piainti*F, 
then the Defendant could not have jultified but by making 
Citle, and then fuch an uncertain Ailedging of a Cerm would 
habe been naunht. [Sed femble a moy, that, if the IDlaintiff 
Beclares of a local Crefpats, tuben revera he is out of Jot 
fiion, the Defendant may niead Mot guilty. | 

North Muftice afterwards feemed ta fncline to Atkins’s D- 
pinfon; and faid, that tt is a Cale of great Anpoetance, 
foz if the Law fhoutd be contrary, any Stranger map put 
the Cenant in Jpoflevion ta fet out bis Citle, the Authaat- 
ties cited were 12 Ed. 4. 12. 2 Roll. 548. 2 Crol 123. Yelv. 75. 
Roll. 11,13. Dy. 289. Bro. Trefpafs, 38. Sed adjournatur ad 
proximum terminum. 

Note; Ju this Cafe Ackins held the Aliedging of a Cerm 
far Beats was Surplus, and the qPeRUEIDR Had been a good 
Citie witheut more Hewinn. 

QnD afterwards in Eafter Cevim North C, J. Delivered the 
Dpinion of the whole Court, that the lea was well enough, 
aud f was not neceflarp fo the Defendant in this Cafe ta 
fet fort) the Certainty of bis Cerm, the PPlaintift declaring 
Of a tranitapy Crelpafs ; but if the Plaintift bad Declared 
£22 eae bis Ctofe, then the Defendant muft have fet 
forth bis Citle in certain, but here it was but ifke Induce: 
Welt, as where the {laintitt Declates for a Wulance, be 


need hot fet forth bis Citie in certain, becaule his Citle is 


but Tnducement. And fo Judgment was given pro def? per 
Cur’. I DE 
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The Company of Merchant Adventurers. (211.9 


YOTE; Jt was Held by the Court, after a logy Av- Forcign At 
muinent, that the Cuitan of Foreign Attachments schmers 

it London might extend ta attach the Gaads of a 

Corporation, where the Coporation were indebted, 

and jad Ooons in the Dands of others. And a Certiorari 

being heought to remove fuch a Woeceeding {1 London, @ 

Procedendo WwaS gtanted. 





Lee verfus Browne. (212.) 


HE Cale was, Chat Dir F. Fortefcue was leifed af a Pollexf. 410. 

Dano, aud he grants the Wanor to the Carl of Repved Por 
Denbigh, except fuch Lands as were then held for Life bp 
Capp; afterwards the Fuheritance of this Copyhold was 
granted to the Carl of Denbizh, and then the Coppholder 
Dies, and the Carl grants by Copy anain, and then footer- 
tev all to the Ring, and the Ging granted the WWano, &c. 
and every Jaret and Parcel thereof, 02 that is reputed Par- 
cel thereat. Aum all this Matter befeg found by the Jury, 
the Quekion was, whether thele Copphold Lands pated in 
the Wi’s Grant by thele ows reputed Parcel? AnD the 
Low Chiet Auftice North hetisered the Dpinien of the whole 
Cart, that they ain pals. Tdiheveupan tyele Differences 
were taken, 1. Chat this Reputation thati not be tried 
the 
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the Country, becaule it is toa uncertain for.them to trp. 
fo. it may be reputed fo by dome JOrrfons, and foe a fhort 
Gime, &c. 2. Tt was held, that tf in this Cale the Jury han 
found only that thefe Lands pad been reputed Oarcel of the 
Wanor the Court could not have given Judgment; becaule 
they Had found that which they had not been pooper Judges 
of. 3. Xu this Cafe, where the Aurp habe found the parti- 
cular Watters, and thale JParticulars are a folia Gound 
for a Reputation, the Court hall adjuBsge tt reputed jarcet, 
and fo fhall pats by thote Mos in the Orant of the King, 
& iffint judgment fuit done accord’. Wide Co. Ent. 380, 384. 


Crofier verfus Tomlinfon. 


Ndebitatus affumpfit. @bhe Defendant pleads Non affumpfic 
infra fex annos. @bhe latntiff replies, that be was an 

Fnfant at the Cime of the Pomile made, and came to full 
Qe in anno 72. 

Che Defendant demurred, appehending that this Ation is 
ot within the joravils that faves the Right of Infants til 
they come to their full Age, becaule it is not mentioned there. 

Turner argued, that if ic mere not in the Tows, pet it 
would be within the Weaning; and cited (everal Cates, 
where Ads of JParitament fhall be conftruecd to ertend to 
Chings that ave nat in the Letter of the Law, when thep 
ave fi the Realon and Cquity of if, 10 Co ror. Beufage’s 
Wale, 2 And. 57, 150. 1 Cro. 163, 2455 333 381, 5335534. 19 H. 
8.11. {where this very At is conftrucd by Equity ta ertend 
to a Crover, which, though it he mentioned in the Benin- 
tiie, (S not elfetwhere. 

Gna all che Court (but Ellis) conceived, that ft may be well 
compeifea under the (lied Trefpafs, becaule it is Crefpats 
upon the Cafe, but howeber it is in the fame Realon with 
thole inentioned, for it would be firange, that an Aion of 
Debt hhould be faved to the Wntant, and pet that be houid 
he barred of ig Indebitatus affumpfir, tobich is but another 
Remedy for the fae Chingy. Vide Style 230. 


Major and Bird verfus Shelby. 


WW ERE the Matter goes as well in Abatement as in 

War, it ig at che Eleitian of the Party to plead it tn 
Abatement as well as in War, 10H. 7.11. 2 Rol. Rep. 64. & 
fic judgment fuit done per Cur’. 


I D's 








209 





Term. 8. 


1670. 





rin. 


In Communi Banco. 





Page verfus Turltt. (215.) 


a Cepi Corpus, (with a@ Paratum habeo, and baught eee 
1ot itt the Wady, but had taken Wail, according as Por caterz3. 
is the ulual Courie. Che Queftion was, whe- 

ther an Ation upon the Cafe would fie againt him o2 not? 

Gnd it was argued by Stroud that it would not Iie, and 

He cite 3 Cro. 460, 624, 852. 2 Cro. 296. 

_ Pemberton {02 the Jplaintiff argued, that the Aiion would 

lic, faz although the Sheriff map be amerced by the Court 

fo2 a Cepi returned, and not binging in the Wadp, vet that 

is no Satisfation to the jParty, if he Do not appear, and 

the Sheriff here is at no Wilchief, fe. be may remedy Him- 

fel by bis Bond anaink the Wail, 

But the Court inclined that the Aktion would not lie; fo2 

they fain, by the Statute of 23 H. 6. the Dieriif is compel: 

lable to take Wati, and be is bound ta return a Cepi, (fo2 por car 

He twill not be allatved to return, that be bath took fuffictent 226. b. 

Suteties,) and therefore it would be bard, that an Qiion 

Thould tie anaint him fo long as be purfues the Statute; 

and the Ametciaments are compuifory upan the Sberiff, anv 

the Wands upon the Parties, to bring them to appear, and 

the Barty map be fatisfisa by the Sheriff's Aligning of his 

Bal-Wand, which though ue ware cannot compel him ta 


o, 


Te E Defendant being Sheriff of Middlefex tettwened Action far le 
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Oo, pet thep will make pin sueaty wp Gmeveiaments + qna if 
this Adion thauld lie, the Sherif would be in a great DE- 
fenima, fo. if be vefules Wail that is fuilicient, an Aition 
lies a rainit hit (but per Pemberton, it muft be cleatip paven 
that the Wailis very fufticient): And now, if when be hath 
taken Wail, and returned a Cepi, which be is bound to do, 
an Akio HouldD tie again him, it would be berp hard, 

Qnd it was fain by fome, chat t€ be took infutticient Wait, 
an Stion wants lie ageint him? Wut North fain, he never 
Had known anp fuch Atisn baught. Gnd Pemberton couly 
cite no Jvecedent fo2 the puncipal Qtion, Et adjournatur ufq; 
Term. Mich. 





Lady Thornborough. 


HE bein covert (i.e. the (life of Sir Thomas Thorn- 
borough) fealed a S3enB , and being arreffed and carried 
to Prifon, upon Afidavit made that the was Covert, and en- 
tring ber Appearance, the Court difcharged her without Gail. 


Sir William Hickman verfus Thorny. 


HE Detenvant avows fo, Oamage-fealant in bis Free- 
pod. 

Che aintif replies, that be twas feffen of a boule and 
ts Seres of Land in B. and that be peefcribes for Common 
belonging to his fata Deoule and two Aeres of Land, in the 
Field of D. whereof the locus in quo was Parcel. 

Che Defendant reyains, that there was a Cuttom in the 
fata Field, that any Owner of Lands might inclole anp 
Wartel of Lan iping foyether in the fata siela, and ercluae 
the Commoners fit che faa Ficin, 

Che Plantit Denitirs, and objets, that this Rejainder fs 
naught; becaute bere is a Poelcription pleaded araint a 
yveferipefon, without trakeriing the fir Pelcription, which 
iS not oad, alcawWiy to Aldred’g Cate, 58. 1 Cro. 432. 

Wut the Court teemed to incline that map be well enough; 
for a particular P2ettription may be controlled by a general 
Cufiowi, theuah it cuvnet by another Welcription ; as in 
the Cate where a Ban prclcribes for a Clay, o2 for Linbts, 
atiother cannot preicribe to ftop them up; fo2 when thep 
were once ftappen up there is an End of them : : But here is 
a Pane which is of a gteater Extent and Latitude than 

the 
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the eleristion, there it may be good without trabverfing 
the Wrelcrintion, foz if one o2 tive Wen tnclote, pet the Par- 
ty bas his Common in the Rehidue; and {os it may and with 
{Drelcription, 

But the Quettion made by the Court was, Cihether 22 
no this were a good Cuftam, as it fs bere lain? Wut thev 
agreed Sit Miles Corbetr’g Cate, 7 Co. 5. atid faid, that that 65° 
Judynient was affirmed for good Law in the Cate betivecit 
the L020 Clare and Sit Thomas Williamfon, tobich was the canon. 
fane Cale; for it may be a reafonable Cuftom, where fe- 
veral Men have feveral Parcels of Wand tying tu a cont 
mon Field, and they common together, to peetcribe for Fu- 
_ tlofure again one another, and to ercluoe Common. for 
thafe that are fo excluded have the fame Wenefit of Jn- 
Clofure too, but when a Wan prelcribes fo2 Commoan appen- 
dant to a Moule and two Acres of Land, which are not Parcel 
of the Field, as the Defendant doth here, there it feems ta be 
au unteafonable Cuftom to erclude Htin, for he cannot have 
the fame Adbantage again them, elpecially as it is here, for 
it Doth not appear that this Place was parcel of a great 
commonable Field: And the Defendant contented to pap 
Cats and mend, for they thought the Cruth of their Cale 
would be the faine With) Sir Miles Corbett, 7 Co. 5. twhere 6% 
a Wan hath Lands lying intermitt in a common Ffieia 
where be prelcribes fo2 Conmion, there he pretcribes for 
Common in all the fata Field, evcept His awn Lands, 
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aoe y {HE Delivery of Goods to the Defendant, if they 
1 Roll. zo, {were Goons of the Plaintiff, o. of a Stranger, 
ae was held a good Canfideration fo an Affumpfir; 
re but if they were the Goods of the Defendant, it 
», was Heit na Confideration, becaule he diO0 no moe than bp 
“" daw be twas compelladle to Do. Chis Difference was taken 
by North Chick Jufkice, nemine contradicente. 
Judge Efiig being this Vacation removed, Sir MHilliam Scrangs, 
one of the King’s Serjeants, was {worn in his Place the firft 
Day of this Mich. Term, and he took his Place upon the 
Bech Diab, 28, St, Simon € Jude. 
(219.) Sfault and Battery was haunht for beating Him the 
Uiete fitfi of May anno 28 of the Ging, 


BG ee Che Defendarit juftificd de fon Affault demefne the fittt of 


257. b. May predi@? anno 25 Regis; and it being Debated twohether oz 
no this [Plea was good, it was Held by the Court to be 

1Cro. s14. Maou citough, either if it be confinercd, that in Batterp the 
Gime fs not wiaterial, but the Plaintiff map lay it at anp 
Cine, anv fa, though the Defendant juttifies another One 
it tha Ll be intended the fame Watterp ; 


2Cro. 429.  Drelle there being the (ow Predi&’ to the Day and Peat 
Yelv. og, Of the Ling miftaken, it thatl be Surplus and void, 


I 
Baffett 
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Baflett verfis Salter. (220.) 


“HE Queftion was no tore, than tobether, after the Etcape. 
®aoler had fuffered a Jerfon in Erecution volunta- Pot Ca%es19- 


rily to elcape, the Party at whole Suit he was in, might 
take bim again? And the whale Court Held it fo clear 
that be might be taken again, that they would not fuffer it 
to he argued, it being fo often lately refolved, as in the 
aie of Crone and King in this Court, tebere the Court 
Was Divided; and the Cafe of Vinter and Allen, where Judg- 
ment was given in this Court, and affirmed in a TUrit of 
€trg2. 1 Rolle go1, 902. 1 Leon. 313. Aud North Chief Juttice 
faid, Since the Law is fo frit, that Aatters of Deed thal 
not be difcharged but by Deed, he wanded that the Law 
fhould admit an Erecution to be difcharmed by a DWiftake of 
the JPlaintift’s;, as be cited a Cale where a Credito2 went 
ober to the Ling’s Bench to treat with a Wpoaiioner, and 
Hought Him hut over the Cater ta a Caveri ta treat, ana 
it was Held that he could never take him again, and fo the 
Law is clear, when be is ance difcharged by the Confent of 
the jolaintiff;, but he could never fee any Reafon why it 
fhouia be in the Gaoler’s Power to dilcharge the Party fo 
as the laintift Hall never take Him again, 


Oldenburgh’s Cafe. 


EBT was hoought upon a Judgment in a Court Ba- 
ron: Che DOcfendant offered ta wave pis Law. 

1. Jt was Held clearly, that he might wage bis Law for 
fuch a Debt, becaufe it is not a Court Baran. 

2. Jt was Held, that this Recovery and Judgment did 
make a Debt, fo that the Tager of Law mutt be upon a 
Suppotition of Pavinent. 

3. Chep Held, that the Court in this Cale might, if they 
pieaten, require tpecial Compuryators, it appearing that 
hete twas a Debt, for the Recovery makes it fo; and the 
Party refufed ta anftwer twhether he had patd it 02 no. 

And fa it was faid (bp Wirley, JProthanotarp) the Court a2 
Dered it, where a Wan came toa wage his Law in an Aition 
of Debt fO2 a Pain in a Court Baron, and the jPattp re- 
fulea to anfwer as to JPayment, 


lii 4. It 


1 Roll. goz, 


(221.) 


Wager of 
Law. 


1 Brownl, 67. 


1 Brownl. 67 
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Jurifdiétion 
Inferior. 


Poft Cafe 392, 
393- 


Detinue for 
Jewels pre- 
fented. 


(222.) 


Cofts. 
Poft Cafe 2333 
b. 
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4. Jt was Held, an Affumpfic fo2 Rent, though there were a 
Tpecial JOomife, ounhbt not ta be bought for Rent in an 
Anterior Court, becaule it concerns the Realty. 

QS @ Quantum meruit (02 Tok Done fn London will not 
lie in an Jnferiog Court, though the Jprzamife were made 
inti the Jurisdtiion, fo the Jury mutt inquire of the 
CUaath. 

Gnd North cited a Cale in the Hing’s Wench, where a 
Ban courted a Lady, and had peefented her with feveral 
Fewels, and after, the Watch heaking off, be heounht a 
Detinue fo2 the Jewels, and fhe offered to wage ber Law, 
and the Court did atmonifh ber, that, if the had not reftoen 
them, the ought not to wage ber Law; fo2 the ought to re- 
ftoxe them, though it were on the Was Side, becaufle it 
Wwags Caufa matrimonii prelocuti: And in this Caule the War- 
ties by Conflent paceeded to Wflue. Bie 


Styleman verfus Patrick. 


Coamnioner bought an Aition of the Cale again 

one that trefpaficd upon the place twhere be hav 

eee ae aud the Jury gave him 10s. Damages and qos. 
ofts, 

And it as moved bp Serjeant Barton, upon the nein 
Qt af Wariiament, that be might have na more Cofts than 
Damarnes. 

Gna North Ch. J. fatd, this Statute was made with re- 
{pek to the Statute of 43 Eliz. 6. for there ft is povided, 
that in perfonal Aitions, if the Debt og Damage is un- 
Det gos. &c the Judges may make the Poftea, and the 
plaintift thall recover no moe Cofts than Damages, 
but there Crefpals and Watterp are excepted; and then this 
Htatute movines in thole Cales only, the Difference ts, 
tipo the Statute of 43 Eliz. the Party thall habe his oat- 
nary Coffs, unlels the Junwe certify; hut upon this iat 
Statute in Crefpals and Battery, when {els than 4os. fs 
riven, the arty Hail not have owinary Coffs, uniels the 
Audge Do certify, 

And he faid it was Held by the Judges, that fuch perfonal 
Aitions, which did not being the Title of the Land in Que- 
ftion, tuere not within this Statute, ercept Battery; and 
therefore be held, this, being an Aition upon the Cale bp a 
Commoner, could not potibly hing the Citle of the Land 
in Queftion; and belines, the Statute was made to pets 

I uits 
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Suits for setty Crelvaies; but this minht be a great Cref- 
pats, although one Canmmoner might be Damnified na moze 
tha ros. and fo he conceived ft was not within the Sta- 
tite; and fo D{P Windham And Scoggs. 

-*Wut Ackins held, that this was within the Statute; for 
although the Citle of the Land could not come in DQuettion, 
pet Common is concerning Land, and a Ban map have 
Freehold in it. 

Qua per North, Pere it appears his Citic was in Que- 
flian, for be muft poove bis Citie in Cuidente, as it is al- 
{edged in the Declaration, And they atl agreed, that where 
it ‘appears by the Reco that a Citle is in Quettion, there 
is na need of the Wertificate of the Judge. 

But per Atkins, Je may be the Defendant would coniefs 
bis Citle upon the Crial, and then it wawly not be in 
Quefiian. 

But, accowing to the Opinion of the other Chee, the 
Plaintiff bad his owWinary Coits. 

Chen tt was moben by Barton in Areeft of Judgment, 
that he bad not fuiiciently averred bis Right of Common, 
becaule it was only alledacd, that whereas J. S. mas feifen 
of the Land, Cumque etiam the Wlaintift Dad Right of Core Cumaue eti- 
mon, and this was no pofitibe Aiicmation. — 

Wut per Curiam, Ft 1s well enough: And thep took this syte 353, 
Difference, Chat where an Action is houghe fo2 a bare 45°. 
Creipats, there ta aliedge the Crelpats with Quod cum jg 
Held not wood, becaule all the jOrecedents are contrary, far 
they to exrpeeily fap, that they did Trefpafs, but in an G&ion 
of the Cate it is well enough, and ail other Ations, ano 
here the Binht of Commean is but Anducement as it were 
to the Ation, though it mutt be peaven tea. 

And North faid, be would fain have hoipen tt tn Crefpats, 
but that all the Peecedents are contrary, Ec iffine fuir cenus 
in Term. Pafch. 1679. 





Read verfus Dawion. (223.) 


aes upon an Obligation again an Crecutar, tubo juagment 
pleads a Recovery in Debt and Judgment, and that pleaded by an 
He had not Aflets ultra, &c. After a Gerdict, it was maven 
that this was no good Wiea, becaufe for all that appears 

this Recovery minbt be upon a Debt fo. a Siinple Can- Vaughan 94. 
trat;, f02 a Plea fhall always be prefumed ftrongedt avaint 

him that pleads it, Plow. 46. 1 Inft. 102, 3H. 7. 2. Qnd then 


thounh 
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though a Cevdit be for the Defendant, pet He ought not ta 
Have JuNpment, and cited Nicholls’s Cale, 5 Co. Moor 867. 
Hob. 1i2. 

But the Court feemen to incline, that it was well enough 
after a Cerdit, though perhaps upon a Oemurrec it might 
Have been bad, accowing to 8 Co. 133. Turner's Catlet faz 
that Cale was not after a Herdizt, but upon a Demuecer, 
though it was alleoyed by Goodfellow to be after a Cet: 
Dif, Cur advifare vult. 


(224.) Southcort verfus Stowell. 


Eftate-tail i- FN a Cpectal Cerdit the Cale wags: Tho. Southcott, haviny 

mite ceay2, A Stlue Dit Popham and William, upon the Wacviage of the 
fait Siv Popham covenants to ftand feifed ta the Cife of Sir 
Popham and the Deirs Wale of His Wody, Remainder to 
the beits Wale of himlelf, Remainder to his own Right 
Deis. 

Gir Popham has Fflue Edward and five Daughters, and 
enters and dies; thei Edward enters; then Thomas the Sa 
ther dies; then Edward Dies without Iflue. 

Che DQueftion was, wha fhauid have the Land by Cirtue 
of this Limitation, tobether William the poungeft San of 
Thomas, 02 the Daughters of Popham who were Deits Ge- 
necal ta Thomas? And Here were tuo Points: 

1. WM*bether this was a good Limitation to bis own 
Heirs Waie, 02 whether it was Void, according ta 1 Inft. 22.? 
becaufe he Had not parted with the whole Fee out of dim, 

py. 6. and then bp 1 Inft. 22. b. the Limitation ig word; for altho’ 

Poft Cale 476.1 Aan may upon a Feeflinent, &c. vaife an Cle ta bis beirs 

i gale, fo as ta make His Meirs a Purchale, pet this being 
upon a Covenant to ftand feifed, the Fee remains always in 
the Fcatio2r, tuhen be limits the Remainder to His own right 
Heirs, this ts the ald Reverfion in him: And Windham feem- 
cd to incline, that although a Oift to a Bars own heirs 
Bale, at Common Law, might be votd, yet by wap of Cle 
it minht be well enough; and fo this differs from the Cale in 
Dy. 156. 

Defcent of an 2. ADinittiigy that this were a good Limitation of an €- 

Efate-ail.  ftate-tail to his own Meirs Wale, whether William the Cincie 
of Edward fjould take, 02 the Sifters of Edward, upon a 
SHuppolition that the Cail was fpent, and then they were 
Deits ta Thomas ? 

I 
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Gnd fo2 this Point the Court feemen clear, that whet 
Thomas Died, Edward his ©uandfon tvas in, and this Cftate- 
tail, which was limited to the Deits Wale ot the Grandfa- 
ther, in dim, becaule be was Deir Wale to bis Grandfather, 
and then when he Dies, William Doth claim to be in bp De- 
fcent, per formam doni; and fo although be be not compicat 
Weir to the Grandfather, pet he is fuch an Meir Wale as 
fhall take by Delcent, for the Delcent is goverited wholly 
bp the Statute De donis. 1 Inft. 24d, 0 

But they agrecd, that he could not hate taken this Cftate- 
tail by JOurchate, becaufe there fuch an Dev ought to be 
a compleat Weir, accowing to the Difference 1 Inft. 24. b. 

North Ch. J, beld, that this Ciiate-tatt was in Contin: 
nency till the Death of Thomas; fo2 if Edward Had Dien 
Without Wue Wale in the Lite of Thomas, then there hav 
been no Deir Wale of Thomas to habe taken, and then that 
Limitation had bern bod, becaule the Remainder could not 
Have befted upon the Determination of the precedent Eftate. 
Sed quere de ceo, car femble a moy, that upon this Limita- 
tion an E€ffate for Life by Jmplication cefults ta Thomas, 
and then, if Thomas fad furbited Edward, he minht have 
been feifed in Cail, with Remainder to bis rinht Deits, Sed 
adjournatur. Vide le cafe de Pybus aM Mitford, poftea 232, 442. 








Lord Townfend verfus Dr. Hughes, Chancellor 225.) 
| of Norwich. 


Candalum Magnatum fo2 thefe (ods: The Lord Cotwnfend por cag 22, 
i.) is an unworthy Man, and acts contrary to Law and Reafon. 229. ‘ 
Gipon Mot guilty pleaded a Crist was Had in Norfolk, and 
goool. Damages viven to the [iaintiff. 

Gt was moved i Aeeeft of FJuDnment, thac thefle are no 
fucl Cio2ds as ate within the Statute to raile Difco bhe- 
tivecn the King and his Jpeaple , fo2 ta fay He is an unworthy 
Man, being tpoken in general, imparts no particular Scan- 
Dal, for in foine Senfe, as upon a religious Account, eve- 
ty Ban may be fa uoworchy; but if be had fatd an unworthy 
Lord, that had implied, that be bad been unworthy of that 
Honour which the Hing had thoughe fit to conéer upan him, 

And fo the other Tog, that he acts contrary to Law and 
Reafon, ft {6 not fcandalous; fa, every Dau dally beaks the 
penal Laws, and to at again Reafon fs wa mie than to 
at ayaint Law, which ig Summa ratio. 

Ano thep cited 2 Cro. 196. where for wale Weds the 
Court was divided, whether the Aion lay o} wot; anda 

Kkk Cale 
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Debt for 
Rent. 


Executor de 
fon tort. 
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Tale was cited, which was Trin. 1656. Rot. 254. betwirt 
Maudit and The Earl of Leicefter, tubete the (ios were, He 
is a wicked Man, a cruel Oppreffor, and an Enemy to the Refor- 
mation; and in that Cale it was held the Ation would tie, te- 
caule there was a great Scandal, to be acommon Dpprefler,&c. 
~ no the Duke of Buckingham’s Cale was cited, where the 
CUaws tere, You are ufed to do Things againft the Law, and pound 
Men’s Cattle, fo that they cannot be replevied ; and Held ationable, 

Anu the Warquels of Dorchefter’s Cale was cited, which 
was, My Lord Marqnis is to be valued no more than that Dog. 
Qno North Ch. J. mebed to arreft Judgment in the Ging’s 
Wench, and laboured in it atl that ever be could, and pet 
they would not atreft Judgment, 

Qua they all wondered how an Atian came at Givi to be 
bought upon this Statute, ta recover Damanes to the 
Party, when the Penalty mefcribed in the At is by Fine 
and Imprifonment, and though it be hought with a Tam 
quam, pet the Hing bath nothing by it; but they fafd, it is 
too fate in the Day now to make it a Duettion, whether the 
Ation would lie o2 net; but Atkins (aid, the firtt JPecedent 
that he could find was in the Cime of H. 7. im Kelloway. Ad- 
journatur. Poftea Cafe 227. 


~ Floyd ver {us Langfield. 


N Qifon of Debt for Ret was bhought anaink the 

Defendant as Erecutric of A. Che Cale upon a fpe- 
Clai Ciecdit was, Ghat A. being feifed tn Fee of certain 
Lands, leafed them to B. faz ninety-nine Pears in Confidera- 
tian Of 3001. and B. renemifes the whole Cerm to A. rendang 
201 Rent per annum; [the Intent af the Bargain being to 
fecute an Qunuity of 201. to B. which be purchated with the 
gool. the A. bies, and the Defendant entered upan thofe 
renenmifea Lands as Guardian to her San, 

Tu this Cale it was agreed, 1. that when a Termo2 al 
finns bis whole Cerm, rending Rent, althaunh he cannot 
Diffrain, Becaufe He hath no Reverfion tn him, pet he map 
mailicain an tion of Debt again the Lefiee upon this Con- 
tra, 2 Cro. 487. 45 Ed. 3. 8. Moor 126. 

2. Ft was agreed, that there map be an Erecuta2 de fon tort of 
a Tern, and be Hail be lable to the apyinent of the Rent; as 
it was Held fn the Cale of Porter and Swetney, B.R. Trin. 1653. 

3. Ju chis Cale here can be no Crecutoz de fon tort of the 
erm, lecaule it is merged in the Reverfion, and is become 
one intice Eftate with that; and fo, when the or 

I entere 
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entered a5 Guardian ta Her Son, he could not be an Cr- 
Cuter de fon tort, hecaufe the Cerm was not in Being, 








Ellis verfus Yarborough, the Sheriff of Yorkfhire. (226. b.> 


HE Defendant pleads the Statute af 23 6. Chat gpa. 
be fet bint to Wail, and took tuficient Suretics ot two 
fufficient Sen, having fuicient within the Couiity. 

Che Jlaintife replies, abfque hoc, that he Did not take fut 
ficient Dureties, having tuiiicient within the County. Che 
Defendant Denurred. Fn this Cale it was Held, 

1. Chat fince the Statute of 23 H. 6. tf the Speritt took 
fuffiicient Sureties, be was not chargeable in an Aétor 
fo2 an Cicape, becaule by that Statute he is conrpelia- 
bie ta take ati, and if be refules an Atian lieth amaint 
him, if the nBail tendered were fufficient. Wut pet the 
Court laid, that had been madea great Question, vecaute oy 
the Statute be is to retirn a Cepi Corpus, quod paratum ha- 
bo; and they fatd it was a Cale pet Depending between Page ante Cae 
and Turlfes in this Court, which was not pet retoiven, ana 215. 
the Authorities cited for that were 3 Cro. 460, 852. Noy 39: 

2 Cro. 419, 580. 

2. Jt was argued, that tf the Sheriff took ee 
Bail, be wHauld not be chargable in an Qitivn for an € 
fcape; becaule be is to be Judge, and take what aii he 
pleateth ; and f€ the Bail be infuffictent, it {s at hfs Weril, 
forthe Court will amerce Him tilt he being in the Wedp. 

and for that they cited 2 Cro. 286. 3 Cro. 808. ‘ 

But tn this Point the Court were Divided; fo2 Ackins 
thounhe no Ation would Ife again him, the the Bail were 
infuffiicient, but be was to be punithed by Ginerciaintents, 

Windham thaugbt, if any Aition oid ite, it cumbt not to be 
a gencral Adicn fo2 an efcape, but a tpecial Gition, as it is, 
if the jpiedaes be infutiicient, ina Replevin. 

Wut North and Scroggs tuere of Doinion that this Akfon 
would Tie tuell enough, and that the arty had an Fntereft 
in the Wey when it was arvefted, and they fain, this 
would be to run to another Extreme fram the Cafe af Page 
and Torlfes; foz there it was Doubted whether Efcave woute 
not fie, theunh be task fufficient Bail. and here it would 
be Hard ta hold that it fhauid not ife, if the Bail were in- 
tufficient. Et adjournatur. 

Wut afterwards it Mas adjudged per tor’ Curiam, that the 
Aitian would not lie fo the party, but the Sherite is ta be 
ametced till be bing in the Body. and he is Judge of tbe 
Bail, but the [Party hath no Kemeny by Aktion, DE 
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Lord Townfend verfus Dr. Hughes. 


4 Candalum Magnatum. Setfeattt Maynard pro def’ argtt- 
en, that thele Ways, that He is an unworthy Man, © 
® are too general; and where general Tiods do te- 
late to fuch [Particulars that are not attionable, there 
the general Cows fhall not be actionable; as if a Lov in- 
bites a Man to Dinner, and beats him with the Spit, he 
Does uniuarthily, and pet thele Tous furely would not he 
ationable, if one bad faid fo of a Lon, 

Belides, it cannot be Denied Dut a Wan map juitifp in 
a Akion upot this Statute, and here the Wows are fo 
general in their Siguification, that it wouid be impafihle ta 
make a Juflification, | 

Qnd ta fap He acts contrary to Law, fg na mae than every 
wan Doth, if he Doth but tranfgrels anatntt a penal Law, 
and if a Judge gives Judgment miftaking the Law, he ats 
contrary to Lat, and pet ta fay fo of a Judge would not 
he ationabie, 

Pemberton pro quer: Che State af the Wingdom, at the 
Gime of the making of this Statute, being confidered, 

fi tend much to the CUnverftanding the Weaning of it, 

Gnd fo2 that we mut know, that the State of the Wing: 
Dom at that Cime was Military, their Cenures, pea their . 
Herp Recreations were DWilitary, and the Sow eee 

I ulua 
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ufual Meas of attaining Cities and Dignities; and then 
the Cite was, that if any of the great Men received a jP20- 
vocation, they pretently betook themielues te their Sows 
fo. their Clindication, and that was the Reafon of making 
Epis and other Statutes again Rists and Liveries, &c. 

Quod therefore it is fufiicient upon this Statute, that the 
(Hows be fuch as in [Orobability are povoking, though they 
be fuch asin the Cafe of a common Perfon would not be 
atfonable, and therefoye in the Loy Winchefter’s Cafe, 
3 Leon. 376. He imprifoned me till] gave a Releafe, ate ation: 
able, and he cited 12 Co. Loyd Northampton’s Cafe, Low 
Shrewsbury’$ Cafe, &c. 2 Cro. 196. And to that which bath 
been (aid, that it tas wander'dD that Aitions were at firtt 
permitted upan this Statute, he (aid, that tuberefoeber a 
Statute pobhibits an Coil, be that is Damnified by the do- 
ing of that map habe dis Ation, And he admitted, that 
ads upon this Statute map be ectenuated in theic 
Meanings by the Circumffances, as in Low Cromwel’s Cate. 
and that the arty map jultifp, as ta an Aion upon this 
Statute, although perhaps that will not ercufe bim as a 
Publifher of Mews, &c. fo the CAnds ought to he falle that 
ate ationable Here, Curia advifare vulk. 














Information againft Sir Willam Turner. (228.) 


T being moved by Serjeant Baldwin, that they might a: amenaments. 

niend their Jnforxnation, (which was fo not erecuting 
the Ait ayatnit Conventicies) and leave out Manfionali, and 
let ft be Domo only; the Court faid, they did not know that 
there had heen any Amendments in the Cale of Informa- 
tions upon penal Laws, and that Fnfowmations upon penal 
Statutes tuere excepted in the Statutes of Jeofails; but tu 
Anfowunations at Connon Law the Court may grant an a- 
mendment. And North Ch, F, fatd, there could be no Q- 
mendinent of an Fuditment, becaule that was found bp 
twelbe Wen upon their Daths, 


Relpats. Che Dekendant juttifies by a Diftrefs for (228. b.) 
Rent and Services. 


Che IPlaintif— replies Hors de fon Fee. Defendant demurs. 
Obj. Chat a Wan Cannot plead Hors de fon Fee, without 
taking the Cenancy upon him, 1 Inft. +. b, 


Tesi Anf, 
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(229.) 


Scandalum 
Magnatum. 
Ante Cafe 
ADB Ae 


2 Inft. 55,74. 
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Anf, Chat is meant in Wales of Aflife and Replerin, 
Wwhere the Citic ts in Queftion, but this being but an aec- 
tion of Crefpats, the jPoftefion ig fufficient ta maintain the 
Dtion again any Ban that hath not a better Citie, anv 
per Cur’, ff ig not neceflary in this Aiion to take the Ce: 
nancy upon him, And per Ackins, AH the Cafes in Bro. Abr. 
@it. Hors de for Fee, ate itt Qiifes, &c. Jud’ pro quer’ nifi. 


Lord Townfend verfus Dr. Hughes. 


OW the Court gabe Judginent i this Cafe, viz. North, 
Wyndham and Scroggs, that the jSlaintift aught to bave 
His Judgment. Ackins pro def’. — 

Scroggs: (Uo0ws ought ta be taken in a common and na- 
tural Senfe, and ave neither ta be trained by way of Angra: 
Dation nor Witigatian. De (aid, if a Wan had faid, He had 
been a weak Lord, and had acted, &c. that bad not been ac- 
tianable, becaufe that bad only implied a Detekt in the Cn- 
Derflanving ; but to fay He is unworthy implies a moal Sik 
cattiage, and an Crre2 of the Cail, 

Tithounh thefe Miles are yeneral, and charae him with 
Noa particular Crime, pet they ave actionable; and although 
it be 10 HOOD Return in a Withop for vetufing a JParfon, to 
fap that He is criminofum, pet it ig a Slander of a Mobleman 
to fay of bint fo in yeneral, and be citen the Cale of the 
1.020 of Leicefter, He is an Oppreffor, and an Enemy to the Re- 
formation. 

Atkins pro def’: r. Cie mutt confider the Decafion of this 
Law, and that we find tn Sir Robert Cotton 173. that Aen 

were like Dans Bevouring raw Fle, i e. thep were reanp 
to Devout aND Beftray one another. 

2, Cabat it DID intend to probide amainit, and that was 
great Dangers that were ike ta come unto the Realm, 

3. Che jountiment. 

(He mutt itkewife confioer, that there is nothing made an 
Difence by this At, chat was not fo at the Common Law, 
but being pobibited by this Ak the Crime is aggravated; 
as the Wings Poclamation Doth net make anv Ching an 
Mfiience that is not fo before, but it adds an Aggravation 
to the Doing of it afterwards. 

Githounh the At doth not fay that the Party thall habe 
an Aition, pet he hath that by Operation of Law, for where- 
forber a Statute doth prohibit a Ching, and a particular 
}Perfon sibepal is Damnifien by the Doing of it, be tall 

have 
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Have bis Ation upon the Statute for it by Conftrutian of 
fLatu, 10 Co. 75. 12 Co. 135. 

QU Cams that are atianable at Cammon Law are not 
upon this Statute; foe it appears by the Statute that thep 
ought to be tervible (ies; but na Wows are atianable 
upon this Statute that are not fo at the Comman Law. 

Cele CAows are too general, and the Law beth not give 
Qtions for fuch general (ios. 1 Roil. 57, 43. 1 Cro. 110. 
qua mot of the Cafes have had in them fomewhat of a par- 
ticular Acculation, 1 Sheph. Abr. 28. CUWags that map equally 
be inclined to a moe fevere o2 a mow mild Senile hall be 
always taken in the mot mild Senfe; but be agreed with 
Scroggs, that they fhall not be ftrained neither ta the one 
Na2 the other. 


Jn this Cale we habe no cotempozanesus Erpafition, which - 


always gives the beft Light inte the Meaning of a Statute. 
becaufe many Cimes thole very Judges are tn Parliament 
when the Law was made; but bere we find na JuBgment till 
120 Wears after the making of the Statute; the fir is 13 
H. 7. Kelloway 26. the nett is 4H. 8. Cromp. Jurifd. 13. 3 Cro. 
‘Sithap of Norwich’s Cale, and the Lod Mordanv’s Cale in 
the fame Wook, and 2 Cro. 196. where tee find the Judges 
—«-BibiDeD: Wut in all the Cales that ave ertant we find no 
JudHnent arcefled, and therefore it is Cime to fet fome 
Bounds to them, fo2 furelp every wimannerly Cow ts not 
ationabie, though it be fpoken to a Lod. 

North and Wyndham argued with Scroggs, that the Jolain- 
tiff ounbt to babe his {udBgment. And North Denied that a 
Ban minht jutify upon this Statute, but he agreed a Wan 
might erplain himlelt, as in the Lay Cromwell's Cale, 4 Co. 
but the Azion being Tam quam he could not juftify; and fo 
He fai ft had been held in the Star-Lhamber. 

Gnd he faid fome (lads that Ba frandal a Wan in his DE 
fice 02 JPrsfefiion are ationable, tha they be not fpoken with 
Relation to his Pofellion, as ta fay of a Lawyer, He is a 
Fool, Q2 an Ignoramus; and fo of a Crateliman, that He is a 
Bankrupt; and there needs no Diftourie of bis JProfelion 
oe Crade te make the Ation maintainable, becaufle the 
Cis Do apply themlelyes, and da impart an Jncapacity 
for his Crave o2 Pyoiellion. And thele Mads, to fap, He is 
an unworthy Man, &c. Do tinplp bis Cinfitnels for any of thofe 
great Difices that potibly he mav be capable of, 


at 
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ile T was faid hy North, Chat the Court of Common Idieas 
(230.) 

Se Cor- May wvant a Habeas Corpus ad refpondendum, Q2 ad facien- 

Poticat ie dum & recipiendum, f02 that relates to Civil Matters; but 

they could not ad fubjiciendum, fo2 that concerns Criminal 

2 int 53955- Watters; and the Jartp cannot fubjckt himlelf to this Court 

Ink. 71 fon His Crial, where he hath not Jurisdiction of the Wat- 

tev; and ff @ Habeas Corpus ad fac’endum be gtanted, and 

if ft appears that the Jarty is committed for a Criminal 

Watter, they may fend Him to a proper Court to be tried, 

but they cannst trp him themielves. Wut hy the Statute of 

16 Car. where a Man is committen by the Council, &c. 


this Court by that At ought ta wvant a Habeas Corpus, come 
femble. 








In Communi Banco. 





(231.) Smith verfus Sykes. 


T was beld, that ff A. beat. the TUife of B. fa that the 
Dies, B. cau Habe no Aion of the Cale for that; he- 
caule it is Criminal, and of an bigher Mature, 

And it was urged by Serjeant Bartell, that if a Man 
beat a Feme Covert, the Husband could have no Aition per 
quod confortium amifit, but the Husband and Wife ought to 


I sori 


Dent emma Palch? 1677. 225 


join in the Ation, and if the Dusbaud dies it Hall furvive ta 
the Uife, but the Attion hail not furbive to the Dusband, 
if the Ciife dics; and he cited 37 H. 6. 7. 2 Roll. 568. Curia 
advifare vult. 

Mes femble a moy, q? le action per quod confortium amifit 
gift bien, per 2 Roll. 556. 2 Roll. Rep. sr. 





Southcott verfus Stowell. (232.) 


OW, the Cale being argued again, the Court ave ante cate 
JuDginent for William the Ilaintiff. 224. 

1. Gnd fo2 the fir Joint they all held, that this Limita- 
tion to the Deirs Wale was gosd enough; thounh thep 
Did not patitively refolve twhether it thould be an Eftate in 
Contingency, o2 whether an Citate for Life whould be raffen 
by Jmpiication to Thomas the Covenantor, there being na 
Mccafion for that JOaint in this Cate, by reafon that Ea- 
ward furbived bis Grandfather, who was Deir and Heir Baie, 
and fo took the Cftate either one Tap 02 the other; but if 
the Grandfather had furviven Edward, then, if the Remain- 
Der had heeit contingent, it had been deftroved, hecaufe there 
Wwas no Jerfon capable ta take at the Determination of the 
founer Cftate, and belides, William not being Deir, by rea- 
fon of the Sifters of Edward, coutd not have taken by yPur- 
chafe, though, the Cfiate vetting in Edward, he now map 
take by Delcent; and they gave Judgment una voce far the 
plaintiff. 

Gnd though a Ban could not limit an CEftate ta bis Heirs 
by Convepance at Common Law, vet it might be done well 
enough by way of Cle. 


Page verfus Turlft. (233.) 


HIS Cer this Cale beity argued again by A@ion for a 
for the Defendant, who cited and relied upon 3 Cro. Sle Rem 
852. Noy 39. 1 Roll 92,93. 2 Cro. 286. 215. 
Coniers fa2 the IPlaintife took a Difference betiveen an Ac- 
tion fo2 an Efcape and for a falle Return, and cited Dy. 25.. 
2 Cro. 283. 3 Cro. 415, 791. Latch 187. 
Che Court all, except Scroggs, gave Tudgment far the De- 
fendant, and pela that no Aition would lie again the She- 





re tiff in this Cate, but that the Sheriff may return paratum 





habeo, thaugh be hath not the Body in Court at the Day; 
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(233. b.) 
Cotts. 

Ane Cafe 
222. 


De Term. Pafch. HOW. 


bt if, tipon a Habeas Corpus Divetted ta bin, he Doth net 
ping in the Bony, the Court will amerce him til he Doth, 
and they relied upon the Cafe of Boles apB Laffell chiesy, 
3 Cro. 852. 

Ann the {othonotaries fafu, that the Courfe is ta a- 
merce the Doeriff the fir Day of the Return, if be hath 
not the Genp there, and the JPartpy hath na other Remedy, 
But mutt cely upon the Juftice of the Court to punith the 
Shevift cil He hing in the Body, 

And North fait it wauld be berp inconbenient if this Ation 
fhauld fie, for then, upon the Sherifi’s Return, tf the Wonp 
were not prefentip at Weftminfter at the Dav, the party 
might have bis Attion for a talfe Return, and it would he 
a great Dppeeflion ta force the Sbeviffs all over England ta 
hing in their Bodies upon every Arrest. 

But Scroggs fafd, that hecaule it had been lately adjunged 
here betwirt Ellis and Yarborough, that an Aition wanid not 
lic anaint a Sheriff fer takin wy infufficfent Gail therefore 
he thougdt it ought to lic, if the Sheriff afd not being in the 
Body, 02 elle the Party fhould be without Remedy. 

But the ceft of the FuBnes anfwered, Chat it is ta be 
prefumed that the Sheriff will bo Fuftice, and amerce dim 
till be ing in the Woedp, and fo Fuagment Was given for 
the Defendant. 





HE Queftion was, Tbether 02 no, an Aition af Creek 

pals fo, mean JPrafits being baught by lay of ition 
on the Cale, the Plaintiff fhoutd have any more Cots than 
Oanages, the Damages being under 3 bp Cittue of the’ 
new Get of Pariament. 

Per totam Curiam: bis f9 but to elude the At, and fs no 
mare than an Aition of Crefpals + And-per Atkins, ft is twith- 
in the Clans of the Statute, fo the Statute favs, and other 
perional Actions, unlefs the Citle of the Lands come in Que- 
tian + And here it is plain the Citle might come in Quettion, 
faz the [Plaintiff faps that be was poffelsd only of fuch 
Lands, 

Scroggs: hig differs not fram a plain Wtion of Crefpats, 
but in the Per quod he loft the jPofits. 

But the Wlaintif— produced a Roll fi Mich. Cernt 1675, 
where upon Ochate they Had adjudged it contrary, and 
therefore they gabe no Judgment, hut faio, they would con- 
fet with the Juttices of the King’s ‘Bench, that thep mfgbt 
agree generally upon this Paint tx what thep dio, i 

I j ort 
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North fata, that Law iwas inconvenient in fome articu- 


lars, tobhich it is fit fo2 the Darliament to confider of; fo2 in 
many Cates fo finall Crefeatles there is no Remedy at all 
it inferia2 Courts, as nbere the Defendant fives in another 
County, and out of its Jurisdidion, a2 where liberum tene- 
mentum {g pleaded, Adjournatur. 


W HERE a M@irit of Dower was tought agatnt feve- 
ral Jourchaters, the Caurt directed, that the Sheriff 
fpould charge then ail “moaportianably, thou ah atherinife the 
Sheriff minbt have charmed all out of ane {arty, and the 
Party could Have no Remedy at Law; but in Equity they 
ought to be all equatty charged, and therefore the Court 
gave this Direttian. 





DE 


Term. S. Trin. 


16077. 


In Communi Banco. 





Adefon verfus Sir John Otway. 





[ping it Rippon ; and the Jury find, that the arith of Rip- 
pon Did contain feveral Ciils, amonett which ane was called 
by the Mame of Rippon, but B. Had no Lands in that Al, 

and 


234. ) 
Dower 


(235.) 


Bargains and fells all his Lande lpiy tt the Pa- geament. 
f tif} sf Rippon to the Defendant, and cohenants Special Ver: 
4 @ $2 da farther Tis, &e. foz Atfurance, them a come oVvove. 4p 
~ * imon Recoverp is fuffered of x00 Acres of Land Pot Cease, 
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Place. 


z Roll. 54. 


Vills. 
Parifhes. 


Hob. 6. 


(236) 


Condition dif- 
janctive. 
Debt upon an 
Obligation. 


De Term. ST rin: 1677. 


and they find farther, that it was the Antent of the jar- 
ties, that ail the Lands in the Jari) of Rippon fhoula 
pats, 

Cie Quettion was, whether o2 no this Recovery thouia 
pafs the Lands tobich lap out of the Citil of Rippon, but in 
the Jari) of Rippon? 

Gnu the whale Court tere of Opinion, that as this Cate 
is the Lands in the arith of R. fhould pats, 1. Wecaule 
otherwife the Recovery would be boid, it being found that 
B. had 19 Lands in the Gilloaf R. 2. It appears plainly ta 


be the Siutent of the Parties, that this thall be tntended the 


Wavith sf Rippon, [not becaule the Jury habe found it, foe 
the JuBges (ald thep weld not regard that,) but becaufe 
it appears by the Indenture of Bargain and Sale, that it 


{uas intended the Warifh of Rippon; and here that Deed 


aud this Recovery make but one Alurance, according ta 
Cromwell’s Cafe, 2 Co. and thall be conftrued in Cangcuity 
to the ather, as one Jpart of a Deed fhall by another, jute 
as there a Fine ts levied by an Jnfant, and a Deed ta De- 
tlave the Cifes, the Oecd (halt bind, becaule the Fine binds, 
and both make but one Aturance. 

Qn Atkins fait, oiginally the Kingdom, tn Reference ta 
Civil Watters, was Divided into Cills only, and JParithes 
wete Didifians only in Reference to Cccilefiattical Affairs. 
and the Common Lay taak no Motice of them, in fo much 
aga Fine wags net admitted of Lands tn a JParith, but in 
JPrwcels of Cime Parifves became Divifians taken Motice 
of in Reference ta Civil Watters, and are now uled in Fines. 

Qnd although a jolace fpoken of {imply is intended a Gill, 
pet ftabitur prefumptioni donec probetur in contrarium; and here 
is fufficient JOwaof, that it is intended the JParthh of Rippon, 
and not the GiHlef Rippon, anu fo Judgment was given nif. 

And chev (aid, It is all one in a Recovery ag a Fine, be- 
caute that is now become a Connon Aflurance, and is not 
intended Adverfarp, 2 Co. 74. 


Baskett verfus Baskett. 


HE Condition was, Chat the Oblinor whould either 
make the Oblince fuch an Affurance of an Annuity of 
20]. per ann. During bis Life, as the Dbligees Countel 
Houild adb{le, within fir Wanths, o2 elfe that be Hould pap 
Hitt 3001. 
I 


; Che 
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The Defendant pleaded, that the Obligee’s Countel did 
quvife no Atfurance within the fir Wanths. 





Che Queftion was, here being a diBjunkive Condition, 2 Roll. 450. 


and the ane Part of it betty became impofible by the Ob- 
linee’s Default, whether the Oblijor was not erculed frorit 
the Pevfoxmance of the othere 

Gna the Court inclined that he was; fo2r there the Con- 
Dition (8 Disjunitibe, it is fo2 the Wenefit of the Dblirar, 
and he hath an Cletion which He wil pertam, and the Ov- 
liner fhall not by bis own At take away the Wenelit of this 
Gietion ; for the Condition here is in Eee no more 
than this, Jf be Did not make him fuch an Afurance of the 
Gunuity as bis Courifel fhould advife, he would pay him 
zool. which plainly appears to be by way of Penalty, being 
tivice the Galue of the Annuity. 

Gnd the Difference was taken, where the Oblince o2 his 
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Countel are concerned, and where a mete Stratiner; fo2 (f 3.Cro. 97. 


tie Condition were ta make fuch Aflurance ag J. Ss. iheuin 
avvite, there it is no {Plea to fap J.S. DID nat adwile, for he 
ought ta procure him at his [Peril ta advile, but if it be che 
Counlel sf the Dbligee, there Confilium non dedit advifamen. 
tum {8 a goon Jplea. 

ud they Denied the Rule that is taken in —— Cale in Moor, 
that when one Patt of a Condition is become impoflible by 
the Gk of God, o2 the Party o2 a Stranger, there the Ob- 
liga aught to perfoem the other; for it is erpefiy contrarp 
to Laughter’s Cale, 5 Co. but the principal Cale there thep 
- fait was good Law. 


Harrington verfus Leech. 


PON @ Computaffer, the Defendant pleaded the Star seatute of Li 


tute of Limitations. Che jplaintift replied, that it 
DD concern Accounts hetwitt Aerchant and MWerchant. 


Che Question was, whether this was within the Ercep- Poft Cafe 243. 


tion in the Statute of Limitations ? And ft was held dy all, 
[but Atkins, qui dubitavit,] that if was not; fer that Houta 
be intended of Accounts before they were fkated, for after 
they were fated they turned into a Debt, and the Reafon 
Of the Exception in the Statute might be, becaule the Fac- 
T028 Of Merchants were many Ciines beyond Sea for many 
Pears, and fo they could mot come to ftate their Accounts. 
But North C, J, was of Opinion, if an Account was came 
fo a Ballance, that by Agreement ta run on inta a farther 


Non Account 


(237.) 


mitations. 
Indebitatus 
Affumpfit. 


March 161. 
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Account that would be within the Wenelit cf the Sa- 
ving, And thee af them were of Opinion that this ertena- 
ed to Derchants Accounts poaperly, Wut Scroges thaughe 
that ebery Crader was a Werchant within the Weaning oF 
the Statute. 

cet onthe Qn per Norch, Were ig a great Deal of Dfflerence hetwern 
Account, 01S Aéion and that cf Aecount; foz it was refolven dbp ail 
the Audacs in the Cate of Sit Paul Neal, that in ali Accounts, 
fwhete Aliawances are to be made, no Sitian of the Cale wif 
lic, but an Account mut be beought, which ts the preper 


Aiton, 
(238.) Kendrick verfus Bartram. 
Cafe for a Ction fo. Stopping a CMater-courfe. Che Defendant 
Nufance. pleads, that the Jolaintt bimielf haw thoined Bown | 


the Dam, Relolved it was na yood jplea tn this Aktion, 

although it mould Have Leen in a Quod permittat, g2 an AL 
file, becaufe there the pincipal nd of the Aan fs to re. 
mave the ufance, which if tf be Done before there is na 
need te pwceed in the Ation; but here the Atian ts onlp fo 
Damanes, which the Warty (per North) might big, thougi 
he afligned over bis Ettate. 


(239.) Edwards verfus Weekes. 


Aguaria ce Sfumpfit for 51. upon xrebanye of a Doerle, to he pai 

oneraied. upon Requewt, Che Defendant pleaded, that before 

Ave’ the Gkion bought the (taintif did econerate bim of this 

~ — Anreement. 

: Cro. 384. ‘Refolved it was no geod }Plea; for tha’ a parol Agreement 
map be Diicharged by Daroal, betow Caule of Ation accrued, 
yet after that it cannot be difchatged but by Deed, ana 
Here the Caule of Ation did accrue at leatt upon the Requet, 
and therefare he Hhould Habe pleaded the Craneration before 
the iequek. 


(240.) Walwin verfus Awbrey. 


Sequeftration. | ae for Caking four Loads of CUibeat, four Loads 
of Watley, &c. 
The Defendant uleats, Chat the [laintift {was Jnipead- 
peiate af te Retoy of B. and that the Chancel of bf, 
Chure 








ReiTerm.S. “Tain: 167%. 


Church was out of Repair, and that the Wlainti veing 
cited into te Spititual Court, and cefuling toa appear, 
the Owinary did grant a Sequefiration, and that the De- 
fendant DID, by Cirtue of that Sequettvation, feife the 
Wheat and Warley, &c. which was fet out ta, Cithes, ta im: 
ploy the fame ubon the Repates of the Chancel. And the 
Plaintit Dewmurred. ng 

Che only Queftion twas, tepether o2 na, tn cafe the Imipra- 
puato2r DD negicé to repaic the Chancel, the Owinary minht 
fequefter the ofits of the Reiter ta repate it? 

1. Jt Was agreed, that in many Cafes the Owinary minht 
fequeiter, ag in Cafe of Wan-retidence, Gacancp o. Deprtva- 
tion, becaufe he is intrufted ta fee the Cure ferven, Hob. 144. 

2. Chey did feein ta admit, that whiult thafe Reitorles were 
in the Hands of thole to wham they were fir ayproprtated, 
viz. Spiritual erlais, the Dwinaries niinht lequeiter, ag in 
this Cale. 

But it was infifted upon, that fince the Statute of Diffa- 
tution they are become Lap-Fees, even fo much, that be- 
fore the Statute 32H. 8. it was Doubthul what Remedy chep 
(Heuld have for Recovery of them, and that Statute enables 
them ta fue in the Ecciefaftical. Court. 

Baldwin argued pro def’, and diftinguifhed bettween Appa- 
pruiations, which tere when they were in the Dands of thate 
to whoin they were appropriated, but fince the Statute, that 
thep are come into LapDands, they ate called Inmpeapria- 
tions; and be faid, that the Conulance of Repairs of the 
Church Di poveriy belong untae the Cecletiatical Court: 
alld Cite Nat. Brey. 50. M. Regifter 44, 48. Jannes de Atham 
34. Linwood 136. 5 Co. Ecclefiaftical Perfons, 9. Davies 7o. 
Vaughan 326. that lawfil Canons are a Wart of the Lam 
of the Land. Reg. Jud. 22,26. And he fait, that if an cr- 
etitian be anaint one, and the Dwinarp returns, that he 
{8 Clericus beneficiatus non habens Jaicum, &c. fed habens curam 
Ecclefix, that then a UWivit at this Day goes to the Dydinary, 
to {eby the fame on bis Ecclefiattical Ooods, Glebe, Cithes, 
&e. fubich be Doth by Sequettration. 

But to that fe Mas anfiwered by North Ch. J, that tn that 
Cale the Owinary ts due the ceccleliattical Sherif— , and 
thevetae in the Cale of Wifhap Wren, the Cotire compel: 
{ed Dim ta make the fame Return as the Sheriff thould 
have Done in the like Cale, and refuled to accept of bis 
Return, that be had wranted a Hequeftration, but wai 
Have either a Fieri feci gz Nulla bona. 


rls 
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2Intt. 4. 
Style 162, 
168. 
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2 Roll. 211 JE was admitted by all, that the Ccecleliattical Court pan 
poperty Conufance of the Matter, and that they might po- 
ceed, by way of perfonal Cenlures, to Creamimunication a- 
gaint the Imnprapriator. 

‘But for the Matter in Law North C. J, inclined, that the 
Drdinary could not fequefter now it was became a Lay-see, 
but the other thee FuBges inclined contra; becaule the Re- 
paic of the Church was a Charge originally inberent in 
thofe Cithes, and that it was onus reale that MHauld ga a- 
long with them. 

Qnd Atkins faid, the Amprovaation was anly of the Sur- 
plus of the Puofits, and this was a Charge precedent. and 
they faid, that Jmpeopriatiows are liable to W2ocurations 
and Spnoadals, 

Another Dueftion was made, Admitting that the Ddk- 
nary minht fequefter, vet whether the jparty might juttify by 
it at Common Lat? And Ackins feemed to think be minhe; 
and fo for a Gequeftration tn Chancery, if tt weve {pecialip 
ailedged to be the Cuftom of that Court Cime out of sind 
to grant tuch Sequeftrations, Sed adjournatur, 





(241) Saunders verfus Taylor. 
Leafe of Dean HE Juty found, that the Lands in Queftion din be. 
and Chapter. {ong ta the Dean and Chapter of York, and thep 
Seeeal Ve have been ufuatly tet, excepting the great Moods and Cu- 
dict. Reriwoads growing upon the fame, allowing to the Cenants 


fufficient Wete and Effovers; and that in the late Cimes 
the fait Coots were wafted and cut Down; and that at the 
Cime when the Leafe was made to the DetenDant there was 

“net fuflictent Tood upon the Land fo. ufual Bote and €ffg- 
bers; and that the Leafle was made to the Defendant by the 
jOreneceflar of this Dean, Without any Crception of the 
CAso0ns, referbing the ancient Rent. 

@he Queftion was, whether this was a good Leafe to 
bind bis Succeflo the pefent Dean? 

Gna North C, ¥. inclined that it might be well enough; it 
being found that there were no moe Cloods upon the Land 
at the Cime of the Demile than were fufficient for ufual Bote 
and Cftovers ; fo that altho the Cloods did pals, pet it 
was 10 Moe than tubat the foner Cenants Had in Reality, 
fo2 although the Coons were ercepted in theiv Leafes, vet it 
appears hy the Special CGerdit, that there was an Allowance 
of Cftavers and Bote. ie 

I ul 
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But the ather thee Judges inclined contra, fez althowuyh 
there were not Csads at the Cime of the Deinife Cullicient 
fo2 ote and Effavers, pet thefe THoods may grow again ; 
and ft is not found that they were Deftroped, but only wafted 
and cut Down; and without Question, if the Cloods had 
been grawiny at the Cime of the Leale it had been a vow 
Weafe. quod fuit conceflum per North; fo2 the Inheritance of 
the Tiaod fs an Inheritance diftine from the Land, and one 
Man may have the Inheritance of the Tiood, anv another 
of the Land. 

Gna althourh the forner Leales were allowing fufficieht 
Bote ta the Cenants , pet that did enure by wav of Cove- 
nant only, and the oods Bid not pats hy the Demife, Ex 
adjournatur. 





DE 
Term. S. Mich. 
1077. 
In Communi Banco. 


Emorandum, Chis Cerin there was a Call of Set- 
jeants, thirteen in umber, of the Middle Tem- 
ple only one Serjeant, Rawlins; of the Inner Tem- 
ple Street, Holloway, Simpfon, Dolbin Recower of 

London; o£ Lincoln’s Inn Stroud, Shaw; of Gray’s Inn Holt, 
Balduck, Raymond, Gregory, Wefton. 
Che Matta of theit Wits, Gracia Regis, non operibus legis. 
Che Wotta of the lak Call hefoxe was, Rege & lege 


felices. 


Ooo Inde- 
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YP Ndebitatus afflumpft fo2 Tithes (6i0; Baldwin moved in Qet- 

reft of Tndgyment, that this founds in the Realty, and fo 
an Aktion of the Cate will not fie, Wut per Curiam, Je fg 
well enough, for this fhall net be tntended a Leale of 
Cithes, but a Dale ef Cithes. And per North C.J, A Leale 
of Cithes cannot be for more than a Pear, without Deed, 
and (tis net gost by way of Leale for one Pear, but fo it 
entites by wap of Bale. 2 Roll. 63. 


Harrington verfus Leech. 


HE Queftfan was, whether an Account betwirt Ber: 
H chants, after it is fated and reduced fo a Certainty, 
be faved bp the JOweviia in the Statute of Limitations, 


Poteet ayy) WwHicH ecrcests Accounts betivirt Berciancs? 


1 Cro. 246. 


Per North & Windham, Jt is net; Luc is barred bp the 
Siatute as weil as av other Ditton upon the Cale, 

Wut Atkins & Scrogys femble econtra ; fo2 that the Statute 
feems to bave a fpecial Regard tito Werchaucs whoa are 
very beneficial te the Commonwealth, and are many 
Cimes in foreign JOarts, and therefore cannot at all Cimes 
take that {peedy Maver fo2 the Recoverp of theie Debts, ag 
ather jPerfans may; and there is the fame Realon that thig 
Wenekit MHheuid be faved to thein after an Account ts fated, 
as nell ag befoe. AnD per Atkins, Chis JOovifa ooth not 
ertend to anp other Accounts than fuch as ave between 
oSerchants: And thev fa, that this Statute div har a 
oan of His Remedy ta recover bis Riaht which be bad at 
the Common Law, and therefoe fhauld not be ertenden 
fartyer than the Miads iD tinpaet: And it is oblervable in 
the Statute that the Uiaws are, Alt Actions of Account or 
upon the Cafe, (other than Accounts betwixt Merchants, &c.) ff 
this Warentbetis had tummediately followed Adians of Ac- 
count, then it might bawe been intended ta dave ercepter 
Gtions of Account only; hut the CliawWs Actions of the Cafe 
intervenitay it Deth fei to tinply, that Ations o£ the Cafe 
for any Debt upon Account betwict Werchants map be in. 
tended, Sed Curia advifare vult. 

North fait, be could never underftand the Reafon, why 
the Right of Aion was poeferbed ff the Plaintiff mere be- 
pond we Sea, but not when the Defendant twas ae 

ca. 
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Sea. Sed femble a moy, q les parols del ftatute provide pur le 
plaintiff tours ; Bey ' Ault 
Nota q? fuic dit al moy per Serjeant Rawlins, that Wuoge 


) 
ws) 
i 





Atkins asken the Dpinion of the Juanes of the Wing's zsaund. 125. 


‘Bench, and chey were of Dpinion, that where the Account 
{was fkated, it was net within the Creeption, but twould be 
barren by the Statute, 


Gyles verfus Kempe. (244) 


Debites to C. and VD. any (f efther Died, the ather Mould Joinder in 
» be bis Deir. Che Dueition was, whether oe noc. 

ano D. bad an Cffate for Life o2 in Fee? And it having 
heel armed Hp Serjeant Borrill, that they bad but an Cttate 
_ fo Life, Serjeant Maynard was to maintain that thep bad 
a Fee; but he thew it off upan ansther jSsint, for the 

PMlaintifl made his Citle as Lefice untae F. and G. the Daugh- 6 co. 15. 

fers and Deirs of the Oecvifs,, and H. wha Had purcha- + Int 4s. 
fed the Part of E. another Daunhter of the Deviter, and 
the Plaintiff Declaring of one Leafe from FP. G. and H. it 
appearing that H. was but Cenant in Canmusn, ano noc 
Fointenant woz Parcener, the Wlaintit could have no Judy: 
ment. fo2 if two Cenaits in Comman join in a Leate, the 
Law confirues this to be feveral Leafes and velpetive Con- 
firmations. aiid fo it appeared by the Special Gerdik, that 
it wag not fuch a Leafe a5 the [alaintift bad declared upon. 


FT was agreed, that a Reieale of all Debts, Duties and (245.9 
£ Demands, did not refeafe Covenants that were not bya- Bele. 
Ken, Noy any other oxo but the Moz Covenant. 


Juftice Bale’s Cafe (246.) 
N an Aéion of Oebt again Hint Tam quam fa2 the 1001. Outlawry. 

4 Penalty, upon the Statute again Conventicies, for refu- 

fing to diftucb, having atice; be pleaven Dutiawyy ta 

the Infowier, Je was held, that this was a wood Wlea to 

bat him, fo that he could not procecd, but notwithitanding 

if as Held, that the King might proceed for bis Share. 


Frosdike 
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(247-) Frosdike verfzs Sterling, 
Baron and Ction fur le Cafe. Ghe JPlaintiff Declares, that be was 


eme. 


(248.) 


Mod. Rep. 


245. 
Statute of Li- 
mitations. 


feifeo of a Daute in the Right of bis Mite, and that 
the Defendant Dio eret an Doule of Dice fo near to bis 
Daute, that it Did annoy it, and did founder the Founda- 
tion of bis faid Doute;, and ailo Did Dig a Pit, and therebp 
TD vuln the Fetundation of bis fain Heute. 

Gerdit for the laintiff, and intite Oamanges, 

Bowed th Arrele of FuBgient by Serjeant Stroud, fie- 
caufle the (tte mas not joined, and it appears, that ]part 
of the Damanes tere given fe, the Wresubice of Her Anhe- 
ritatce,; and in fueh a Laie, though Damages onlp are 
to be vecobered, pet the ought toa have been joined; and 
he cited thefe Authevities, 20H. 6.1. 7 Ed. 4.15. 7H. 4. 2¢. 
3 Cro. 608, 613. 2 Inft. 650. 1 Cro. 418, 437, 503, 505. 11 H. 

34) 

North Ch. J. TE che JPlaintif— had declared only, that he 
was poflefed, and had not taken IRotice of the Eftate of 
the Wife, and Demanded Damages for the Annopance of 
him, it minbt habe been wood enough, without joining the 
CUife; but Here, when of bis own Shewing it appears to 
be the Miife’s Inheritance, and he Demands Damages foz 
the W2rejudice Done ta the Inheritance, viz. for founding the 
Foundation of the Daule, it fees that the Wife oundt to 
Have joined, but there is no Queftion but the husband 
niight Have joined the Wife, if be would; fa be faid, be 
always took it fo2 an unqueftionable Rule, that wherefoever, 
in Cafe the Dusbhand fhauld die, the Attion whould furbive 
ta the (ite, that there the Wife might join; but on the 
other Side, the Dusbhand may join the CGife in many Lales 
where be is not bound to join ber, but may have that Ac- 
tion alone, Per Curiam: Let Judgment tay till the other 
Side mave, ; 


Cockram verfus Welby. 


Sherif— having levied Woney upon a Fi. Fa. he, for 
whofe Cie it was levied, baught an Ation of Debt 
again the Sheriff for the Wonep, 


r Che 


HS 
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Che Hyerifl pleaded the Statute of Liniitations, and the 
fale Duieffian was, whether this was an Aition that was 
within that Statute? : 

Qua it was tefolyed by North, Windham and Atkins, 
(Scroggs contra) that the Statute of Limitations was no 
War in this Cale, becaule this Aion is qgreunded partip 
uivon Watter of Wecowd, fo, the Fi. Fa. iMfucth out of this 
Catt, wid ts returnable Here. 

Wut in this Cafe the Sheriff had made no Return of His 
TUrit , and therctaze Scroges fatd, He was only chargeable 
by the Receipt of the Boncy, which was an Ak in Pais, anv 
for that Reafon he did conceive He Mould be within the Be- 
nefit of this Statute, jut as if J oibe a Man a Bond ta 
receive Boney for me, J may Have an Aition of Debt a- 
gaint him for the Money, and this Statute there thall be 
be a gaan Bar ; and the oginal Oebt was founded upon 
a Deed. Wut North faid, that Cale is not like ours, for 
there the Party himielé makes Choice of the other to receive 
the Money, and fo there is quafia Contrak® betwirt the jar- 
ties; but in cur Cale the Speriif is an Officer impofed hyp 
the Court. Scroges: JE he Had made his Return then He 
Had been chargeable by that, and then J Mould have heen of 
Mpinion that the Statute thould be no War. North: Jt ig 
his Fault that he makes not bis Return, and therefore he 
fhall not take Aavantage of it, And they fain, the Reafon 
why this Statute is no Bar in Oebt for Cithes ts, becaule 
it fs founded upon a Statute, and fo when an Attomeyp 
fues for Fees, bis Debt appears partly upon Recow, Wut 
fo2 Damage Clete they agreed it was a Bar, 


A 3 Lev. 367. 
Judgment was given by the thee Tudmes pro quer’. 


Judge Archer's Cafe. (249.) 





_ WE obtained a Judgment again A. then A. Died and Extent upon 
a Sci. Fa. iffued angainft the Certenants ; fome of Jedgmen- 
them, that were fummoned and appeared, pleaded, that B. 
and C. tweve Certenants, and were never fumnioned; and 
ft twas moved, that this, fince the Statute of 16 and 17 
of this Ging, cap. 5. was a frivolous Olea, 
But the Court OD incline, that a Sci. Fa. ipon a Judg- 
Ment befoe an Extent was not within the Weaniny of that 
Statute, fo2 the Mads of the Statute are, after any Judg- 
ment, €C, fhall be extended, and the Sci. Fa. is before the €r- 


Ppp tent; 
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(250.) 


New Affign- 


ment. 


Plea conclu- 
ded. 


Hob. 16. 


(251.) 


Quare Impe- 
dit. 


tent; but after an Ertent the Crecution thall not be avaiaed 
by any of the Matters mentioned in that Statute; and fo 
Pemberton Did affirin it had been refoived in the Cale of Lake 
and Bucknam in the King’s Wench, upon a folemn Debate. 


Cockley verfus Pagrave. 


Belnale fo. taking bis Cattle in Newmore. 

Che Oefendant faith, that the Jolace where de took 
thent was {1 Scone-Hill, and suftifies, fo2 that it ts bis Frawk- 
tenement. 

Che Jolaintif— replies, that there is a River runs thous) 
Newmore, and that the Morth-Bide of it is Stone-Hill, but 
that be took the Cattie on the South-Gide of the River, 
and concludes Hoc paratus eft verificare, and, becaute the De- 
fendDant bath not anfivered to the Crefpats in this Place 
new afligned, Demands Judgment. , 

Che Defendant vemurs generally. And ft was urged, 
that this Replication was not well concluded, fo be ought 
to have ftopped at Hoc paratus eft verificare, ana not Have de- 
manded Judyment for not anfwering the Cratpats new al 
figned, when it was impotible be thoutd anfwer it betee it 

was alledged. 

But it was (aid per Curiam, Chat this is but Watter of 
Fow, and though it be not fo fowal, pet the Oetendant not 
Having Hews it for Caule, cannot take Aovantage of it, al 
though it bad been proper oily ta habe averred it; o2 cife he 
might babe traberfed, abfq; hoc, that be took the Cattie at 
Stone-Hill. @und it was faid by North Chief Juftice, that a 
New Afligiunent cannot be in a Replevin, fo2 there the jartp 
mut Hew the lace i certain at fit where the Caking 
was: And it hath foyzmerlp been doubted, twhether a new 
Qhigument might be in a Crefpals for taking Gasds ; but 
2Cro. 141. it {8 refolved that it map: Wut it 's meneralip 
wed in Creipals quare claufum fregir. 


Fleming verfus Sir Thomas Lee and Kemp. 


Summons ffued out again the Oefendants, and they 
being fuinmoaned, Kemp the Frucumbent cat an Cffoin, 

but neither of them appeared. whereupon an Attachment 
fffued out, and after that a Diftringas, which were both - 
returned fervend by the Sheriff, and Wanpernss returned 
4 John 
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John Doe and Richard Roe, and the Defendants after that 
not appearing, the Wlatntiff had Judgment by Detauit, ano 
a CUirit ta the Wihap. 

“And the Court was mabhed by the Defendant to fec alae 
this Judyinent, far that the Attachment an Diftringas were 
never really erecuted , neither were there any real Mainper- Mod. Rep. 
nors; and {0 this Judgment was obtained by Deceit. _ 248. 

Gnd the Doubt was, becaule the Defendant Had caf an 
Effein, which did conclude him to fay there was no Sum- 
mons. and then if the Party had ance Moatice, thaugh the 
Attachment and Diftrineas were never really ferved, pet it 
was argued that the Judgment was good by the Statute of 
Marlbridge, cap. 12. 

Che Authovtties infifted upon were rr H. 6. 3. 2 Inft. 124- 
6 Ed. 4.3. 36 H. 6.23. 26H. 6. 8. Dyer 261. 29 Ed. 3.42, 43. 
Dr. & Stud: 125,126. 21 BH, 6.56. 1-H. 6. 3:..27H. 6:5. 50 
Ed. 3. 9. Bro. Atatchment, 9. Kitchin 255. Nat. Br. 98. Ratftall 
217, 270. 

qu this Cale it was agreed, that at the Common Lat, 
ff the Party DM nat appear, the Piainttif could never Have 
Had Judgment, but mutt have Had a Difivets infinite; and 
to remedy that ilchief the Statute of Marlbridge was 
made; and fince that Statute all the JO0cefles ought ta be 
Duly ferbed, o2 elfe truly returned bp Nichil, and not to pretend 
fititious Suinmons and Wainpernos , fo2 in a CAit of Dit 
Ceit, if the {arty alledges, that whereas be was returned 
funtinoned, that be was never funmoned, pet there is no 
Way to try that but by Cramination of the Summoners and Tria. 
Wainpernors celpetively: And here twould he a great Jncon- 2 Rl 58r- 
Ventence, for bere were never anp fuch Wen as are returned 
Bainpernas;, and fo a Wan Mall tole his Right by a Con- 
trivante, and pave no Remedy. 

FE the JOerlous returned Sunmmoners die befor Eranina- 
tion, the Party is without Reinedy, becaule there is na 
other Clay of Crial. 

Vt was Wkewife agreed, that the Cattiny of an effein is 
1s Appearance, but is an Crcule for not appeartin. 

Qind per North Chiel Jultice, Che Party that ts furyoilen 
fn this Cafe hath thaee Remedies, cither by Original CUvit 
of Difceit, chat iffuech out of Chancery, and is returnable 
in this Court, and is ag it were tn the Mature of a Com- 
miflion ; 02 cife be may have a Mivit of Ditceit Judicial, 
graunaed upon the Reco here ifuing cut of this Court ; 
o2 elfe they map eramine it upon MDoaticn, as thep da other 
Tudgments obtained by Fraud, o2 by undue JOra‘xice. 
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Ft was objeted, that the Incumbent was now in, and Had 
given Bond forthe Hitt Fruits, &c. 

Wut ta that the Court anfwered, Chat, if a JuDaiment 
were wotten by Pattice oo Surprite, they would eramine 


it any Cime, tho’ it were ten Pears after, and fo the 20- 


thonotarics fain was the P2attice. 

And they {aid this was the very Cale it Nar. Br. 98. fo2 there 
it is fad, if the Summgners o2 Jyernos, &c. Do net Doe 
theit Duty, the Party hall be veftod; and thereupon thep 
erwered the Judgment to be et afide upon Wotisn, without 
hing a Writ of Difceit; and cited the Cale of Long 
aid Serle in this Cautt, fohere they bad formerly done the 
fame. 

Qnd it was faid, that the Dainpernos were not to fum- 
mon the Party, but the Sheriff was to deliver the Goods 
to them, and they were to undertake fo2r the appearante of 
the Party, 
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(252.) - Adefon werfius Sir Jo. Otway. 


Fine or Re- OW this Cafe was argued agai by Maynard pro 
Gu ara Quer’, who Cite Cro. 269. More 720. 2 And. 4, 
5. . 2 Cro. 120, 174, 240, 573. rInft. 125. Ft was objek- 
Place. eD bp bim, that if the Deed Hhoula caule the Re- 
Parifh, covery to ertend to Lands in JParifhes, tt would be verp 
mifchievous ; fo2 a Oced minht be kept in a Pocket, and fo 
4 ng 
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no Gop could tell by the Record, whether the Land in the 
Gill oz the Warifh (both heing of a Mame) fhoutd be in- 
clunen. Wut to that the Chief Iuttice anfwered, Chat there 
jas the fame Jnconvenience where a Dan Had twenty acres, 
and levied a Fine of ten, there the Deed muft explain which 
ten fhould pats. 

Qnd ft was argued pro Def? by Serjeant Raymond ; and 
they confefied, that foxmerly the Law was moe firit in the 
Diftintion between Cilis and Parifhes , but now, fince 
common Recoveries Habe been looked upon as common Ale 
furances, the Law hath not been fo nice: As a reputed Aa: 
No2 would not pals where a Manone was Demanded, Lat. 63. 
hut now the Contrary is refolved in Co. Siy Moyie Pinch’s 
Cale, and he cited 2 Co. 76. 2Cro.251. 5 Co. 46. 2 And 
124. Ow. 60, 119. Moor 710. Dyer 261. 

Gnd he faid be knew but thee Cafes where the Law was 
fo fitit to Difftnnuith betwirt Gills and Parifves, and that 
was in the Cafe of the ing, in brevibus Adverfar’, and where 
the Jntent of the Joartp did appear ta the Contrary. 

Gud per Curiam Judgment was given fo. the Defendant, fo2 
that it appearing plainly by the Oced of Baryain and Saice, 
that the Autent of the Parties was, that the Recovery Hhould 
ertend to all bis Lands, as well in the JParif) of Rippon 
as in the Gill of Rippon, that the Ored and the Recovery, 
ACCOWING tO Cromwell's Cafe, fhould be looked upoii ag one 
Qflurance, and that one Howld be erplained by the other. 

And although a jlace fpoken of fimply thall he intended 
a Gill, pet it map be extended to a jdarifh where the Jntent 
of the Jearties Doth fo plainly appear. 

And now Connon Recoveries have heen efteened as Cai- 
mon Afurances, only the Law is not fo ftrit in them ag 
foymeriy it was, as appears in Sir Moyle Finch’s Cale, anv 
Dormer’s Cale, there it was fuffered of an Advowion, 








Pridgeon’s Cafe. (253.) 


HE pPiaintif {ets forth, that be was feifed in Fee oF Quare Impe- 

the Qobowton, and prelented A. wha took another We-“ 

nefice, and fe the Church became vata per acceptationem al- pcivcelnane. 
terius beneficii ; and the Oefendant demurred, hecaute he doth 
not thew the Galue of the fecond Wenrfice, Noz that there 

Was Cute of Douis belonging to it, 

And tefsived per Curiam, that he need nat, the jlaintiff 
Himlete being rightful Patron, hut otherwite it is, if the 
| Qaq Plaintit 
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Statute of Li- 
mitations. 
Ante Cafe 
237, 243. 
Mad. Rep. 
268. 

2 Saund. 124. 
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jPlaintift DID yo to intitle hinlelt by a Laple, there he ounhe 
ta thew thele particulars, that it might appear to be a Cetion 
within the Statute, that the Patron ought ta take atice of, 

‘But to the joatran it ts fuficient, that the Benefice be voi. 
and atthe the fecond ‘Beneiice be but of the Gatue of 20s. 
per annum, pet the jDatran may take Motice of it, if He will, 
but be is not bound to take Moetice of it, accowing ta Hol- 








land's (ale, 1 Co. Aud tl Aflue be taken om Vacavic per cef- | 


fionem, pet if it be found Quod vacavit per mortem, ft {8 faz 
the Plaintiff, if be be PPatvon, according ta 1 Ink. 282. Ano 
fo the Demurter was ober-ruled, 


Harrington ver {us Lee. 


OW the Cautt gave Tudient una voce fer the Dever: 

pant, there being two Cales cited by Serjeant Wefton 
i the Waint, [Martin Berius Delvo, Trin. 20 (22) Car. 2. Rot. 
1558. (1588.) fi B. R.} and another Betivec Webb verfug Ty- 
bell, 1 Cro. 245. and JufifCe.Arkins Cited Jones 4o1. faz thep 
all Held, that when an Account (9 fated, there is the ena 
of the Gecauut, a0 thei am Indebitacus computaffer will lie; 
wich will wot before the Account fated, becaule Attow- 
ances are ta be made for Charges ano Catualties; but thep 
DID flcline, that ( an Account was fated, and reducen to 
a certain Sum, pet i there were farther Dealings betwitt 
the Parties, and that Sum was to cun on in Account, then 


- that was Part of the Account current, and an Aition of Qe- 


(255.) 


Leafe void. 


1 Roll. 459. 


Difleifor. 


count would Ife, and notwithfanding Atkins and Scroggs 
Doubted at frit, pet now they were cleat of Dpinion foe the 


Deendant. 


Sir John Mafham verfus Goodere. 


RIAL at Wat fo Heythorp in Oxfordthire. 
Refolved, that then a Leafle for Pears is made, te- 
ferbing a Bent, anv for Mon-papment that the Leale hail 
be void, the Leale is not Bolt by Mon-payment, without 
at atual Demand, bhecaufe a Went is not properly due 
till it is Demanded, but ctheriwile it is tf it be to be hoi 
for Mon-payment of a Sum in Goofs, 
Wt was likewite held, that if a Difleifor be in quiet Wot 
fefiion for many Pears, and then the Difieifee enters, and the 


Diffeifee continues the Pofletion, and dies any Cime aa 
I It 











in five Pears, the Cutey of the Difleifee is tawtul upon 
the Weit within the Statute, for when the Dileifee enters, 
ana the Diffeifor continues the Pofielicn, this is a new 
Dikleifin, aud fa it ig roties quoties the Difleitee enters, 1 Inf. 
238. a. 


Taylor verfus Bydall. (56. 


> Ichard Bell, wha wag feifen in Fee of the Lands in Dite- pjeament. 


ftion, Had a Sifter Mary, tuba married Smich, by wham Special Ver 


fhe Had a Hon Auguftine Smith, the Lefer cf the Plaintiff; anv are 
that busband dying the married one Roberc Wharton, bp 
wham fe had Wu Bell a Son, and Mary a Oaughter, 
wha was the Detenvant. j 

R. Bell Dekifeth bis Lands ta Dis Sifter till her San Bell 
fhould attain the Age of twenty-ane Bears, and after Bell 
fhould attain the Age of twenty-ane Pears, then ts Fim and 
His Deirs, but if Bell Houta die befaze be came to the Age 
of twenty-one Bears, then he Devifed the Lands to the heirs 
of the Body of Robert Wharton; Bell Died before the Awe sf 
twenty-one, i the Life of Robert Wharton. 

Gn this Cate it was Held per Curiam, © | 

1. Chat Mary by this Debvife had an Ettate for Bears cer- 
tain, ie. for fa many Bears as Bell DIT Wait of the Age of 
twenty-one; and this Cerin fo Pears Did not Determine c.., 7. 
upon the Death of Bell; and Denied the Difference taken in 
Borafton’S Cale, 3 Co. 20. of a Devile to Crecuters and ta 
SHAtrangers, and Derjeant Nudigate cited a Cale {n the Wing's 
Bench, where this sine was feitled in a Special CGerdizx, 
Quad notwithtanding Bell Died tefore the Age of twenty-ane pecont 
Pears, pet after his Death the Wether was auly a Cermo2 
for Pears, and was not in by Oelcent. 

But it was agreed, that it he Devite had been to Bell, when 
He came to twenty-one Pears, and na Oedvile made ta his 990- 
ther, that then in the mean Cime the had been in bv Delcenty parte con- 

2. Jt was geld in this Cale, that Bell hat an Eftate vetted tingent. 
in him upon the Death of the Devifor, and it did not er- 
pet in Contingency till He came to the Aoe of twenty-one p, =a, 
Pears; fox, though the Cdiews are, After he comes to the Age 2 Leon. 103 
of twenty-one Years, to him and his Heirs, pet his Jntereft vetts 
pretentty, but the Pofietiion mutt erpett cil that Cime, and 
compared it ta Borafton’g Cale, 3 Co. 21. there it is (aid, that 
When aud Then ate Denionfttations cf Cime when the Re- 
Mainder (hail come tite Poflelion, and net when it Hall veft. 


3. Che 


De Term. S. Hill. 1677. 243 





244 


Executory 
Devite. 


Infant in ven- 
tre fa mere. 


Poft Cafe 343. 


nn sees 


De Term. S. Hill. 1677. 


3. Che thitd Queftion was, whether v2 no this Devile ta 
the beirs of the Wody of Robert was Void, Bell Dying in the 
Life of Robert, and fo there was no Deir of his Body ta 
take? quia non eft heres viventis. 

Qnd it was urged by Nudigate, that it being in a CUill, 
DHeits of the Woop infyht be a qgao0d Detcriptio perfone ta De- 
finn the eit apparent of Robert, though in Striénels of 
Latu there could be no Deiv in the Life of the Anceftor; and 
Cited Style 240. Ow. 248. 

But that Motion was utterly Denied by the Court; and 
they held, that Devile to the Heirs of the Woop of Roberc 
Wwas an erecutay Devife, and did ret in Contingency ou- 
ting the Life of Robert and Bell, whilt be was under the Ane 
of twenty-one Pears; and then Bell Dping under that Aye, 
and in the Life of Robert, there could be ny Deir of the 
Wody OF Robert to take, and fo that Debile was void, 

Scroggs Cited the Cafe of Snow and Cutler, 19 Car, B. R. 
tuhere it was held, that an evecutory Devile need not veff, 
as a Bematnder mutt, eo inftante that the particular €ftate 
Determines; but that the Law would fupport it without a 
patticular Cffate, and erpeé till it could take. 

But North anfwered, that then there mut be an apparent 
Intent of the Devilog, that it thall not till a certain Cine, 
notwithftanding the particular Cftate Determines; and that 
be (aid was the Cale of Snow and Cutler; fo, there the De- 
vile was ta the Deir of J.S. when be comes to the Aye of 
foutteen Pears. 


But if there be no fuch apparent Intent, it mu ftand — | 


and fail bp the Rules of Law. 

And inthis Cale the Court inclined for the Defendant; 
becaule they fain, this erecutory Devite to the Deirs of the 
ody of Robere Was but contingent, Robert being living, 
and Bell Dying in the Life of Robert, if was became hai, 
and then this Fee that twas in Bell, Detevininable upon a 
Contingency, was now hecome abfolute;, becaule the erecu- 
top Devite was become boid, for the Sake of which it was 
Deterininabdle ; and the eit Mall take no Advantage by it, 
thounh this evecutoy Dedvife be void. 

Qua North fait, that a Debife ta an Jnfant in ventre fa 
mere {was fornerly Held vot, for that the Infant not being 
hoen, there twas no JSerfon to take: Wut at this Day it 
is Heid yoov, hecaule the Law hall intend, that the Devi- 
fo2 Did intend it to Him when de Hhould be How, fo that it 
works in the ature of an erectitoy Devife; and where it 
appears, that the Cefkator did not intend it to be crecuted 

4 poetently, 
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pefently, there it hall wait s and that Hail be fuppoicd the 
Gutent of the Cetkatoz in this Cate. 


More verfus Pitt. (257.) 
Copyholder for Life in Jotletion, ue Thornburgh wags copyhold. 

A Copyholver for Life in Reverfion, accowiny to the bord of a 
Cuftam of the Wanoz; and Corberc tuas Low of the Wanorpici, 
Dy Difleifin, Thornbdurgh makes a Letter of Attowey to fur: 
tender his Eftate ta the Lowd of the Baner, o2 his Stewara 
fo. the Cime beim, ad faciendam inde yoluntatem fuam ; atid 
Corbett afterwards grants this Cttate furrendered by Thorn- 
burgh tO J.S. fo. His Life; afterwards the ing being ve- 
ford, and this Wano belonging to the Wifhsp af Worce- 
fter, Morley the Withop grants tt to the Defendant ; and the 
}laintiff claims under Thornburgh that mave the Surrender, 
who was pet living. 
Gn this Cale it was Held clearly, 

1. Chat a Difieifor, Low of a Bana, may take a Surren- 
Der to Cle, becaule there he is but a Conduit-JPipe ta pats 
the Effate theaugh, and takes nothing by wap of FJunterekt; 
and therefore without Dueftion, if a Copphaiher in Fee Cur- , rott. soz. 
renders toa the fe et another in Fee to a Diffeifor Loyd, 4 co. 24. 
this is very goad: And fo a Copphalder for Life map Curren: 
Der to the Gite of suather forthe Lite of the Surrendera, and 
this is goon, thounh it be to a Difleifo, Low, hecaule 
here 18 no WD2ejudice to the vinhtful Low in neither of thele 
Cales : Wut if B. a Copphaloer for Life, furrenders co the 
Gife of C. fo. the Life of C. ta the Difleifor Low, and be 
grants this accadingly, this wil! not be good; for the 
Difieifo, cannot create any new Cate fram what was in 
Being before. 

But the Duefion was in this Cale, that althauxd a Ca- 
pydolder for Lite cannot furtender ta the Difteifer Lew, fo 
as ta enable him ta gtant an Cftate ta another for Life, per 
Here, when the Capphalder for Lite furrenders to the Diteiiag 
1.020 ad faciendam voluntatem fuam, the Queffion is, whether 
02 nd this fhall noc amount to an Extinguifhment of che 
Copvpalder's Citate > 
— Bnd the Court inclined, that a Copvholder, wha hath 
hut a ciflomary Jatere#, minht well evtinguith that Interegx 


ty bis Surrender ta the Low for the Cime being, though 


He were a Difleifors sor Ackins faig, be tack it fo2 a Rule, 


Hat a Dilfetiog Law might do any AE that the -ciyheral 


Rrr Low 
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Lod might, if it DID not tend to the I esidice of the 
rInt 2g. tightful Low, but whatloever Aits Did tend to the JorejudIce 
of the rightful Low were void; and the Difference taken 
in 1 Cro. 205. betwiit a Surrender made by a Coppholver 
in Fee and for Life. 
But Norch feemed to incline, that if B. a Copphalaer toy 
Life, Mould furrender to a Difleifor Low to the Cle of C. fap 





the Life of B. that this might be well enough, becaufe that 


C. would be in of the oid €ftate ; but when B. furrenders to 
the Gite of C. generally, the old Citate is none upon the 
Surrender, and if the Lod grant ta C. this is nat the oft 
14H.7.4. GEffate, but an Cftate for the Life of C. 
Wut Maynard did objet, that there could be no Difleifan 
as to the Copphold Cffates, fo long as the Copyholders 
Were in ofeMion. for he (aid, it was Littleton’s Cafe, that 
f€ there be Leffee for Lite oe Pears, the Leflor catnot 
be diffeifen of the Reverfiat, fo tony as the Leffees keep 
theiv JPoffefiion, no not althounh the Leflees Do atta, a 
1 Int. 324. pap their Rents to another, and then, tf there were no Dik 


4Co.24, feifo, as ta this Copphold Cftate, the Surtenter would be 
Re AUD, : 

udlel s a 3 
Gk. =~‘ But Scroges faty, ta what Wurpote then ate all thote Cates 
Moor 352, put of Surrenders made to, and Orants made by, Lords 


of Manos by Difleifin, Adjournatur. 


Quid North fafa, that Coppholds in Wanors were filed in 


Demefnes. the ——— Dffice by the Maine of Demelnes, 


(57.b) N an Qition of Crefpafs, &c. the Defendant juftifies by a 
Traverle. Licence, &c. and in bis Iutlificatton agrees in Cime 
Ante Cae With the jdlainttf’s Declaration. De necd not traverte be- 


219. fore and after, Hob. 104. But then the jolaintiit may vary 


bis Cime, 


(258.) Monke verfus Barker. . 
aan Sfumpfit. Chat if the Jplaintie would buila tuch a 
Affumpfit. Moule fubftantialicer & accommodate, the Defennant a9 


pomife to allow as much as any of the neinbbouriny Ce- 
nants Did allot their Landiogs, &c. and be avers, that be 
DD build it tem fubftantialiter quam any of the Meinhhours 
built theits, and that their Aiowance was a fourth Sart of 
tie Charge, pan Non affumpft a Cerdl*e tons for the 
Plaintiff, 


4 it 





Te 
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Jt was moved in Arreft of Fudgient, that the Auerment 

Wwas Defetive, becaufe it is, that it was as fubftantial as anp 
of tie Meinhoours, and pethaps none of theirs were fub- 
ftantial, but he ought to have averred, that be Did build it 
{abftantialicer & accommodate ; & femble per Curiam q’ neft bone- 
Sed advifare volunt. 








Webtter verfus Bach. (259.) 


Relpals. Che Deiendant juttified by a Jrefcriptian way private. 
fo2 a Tiay to a certain Clofe. Che Jalaintiff reslied, 

that be brought a Load of Dav along that CUay that grew 

upon another Clofe. And the Defendant demurred, And ad- 

judged again hint, fo if a Wan Hath a pate Clay to 

a Clofe, he Hail not inlarge it to other jourpates, 


Harwood verfus Helyard. (260.) 


EBT upon a Bond. Che Condition was, ta give JO Notice plead- 
tice, ff he fold fuch Land, to the Obliger. Che Deten-“ 
Dant pleaded, that he wave Rotite fecundum formam & ef- 
fectum conditionis Qnd it Was Held to be a bad plea; fo2 
He ought ta Hew bow he gabe Motice, that the Court map 
judge, whether o2 no it were acceding to the Condition, 
as when a Wan pleads a Difcharge. Hob. 296. 1 Cro. 19. 


Mills verfus Wright. (261. 
EBT upon a Bond of 3001. conditisned, that if De DO conaition of 
J ‘vot pay the Baney the Band Hall he noid. 43 at ntiff an Obligation. 
aligns the Breach, that be vid not pay the Woney. De: 
fendant Dewmurs, Welton pro det’ Cited 39 H.6. 9. Chief Ju- 
ftice: he other Authorities are econtra. Barrell cited econ- 
tra, Trin. 4 Car. 2. B.R. Rot. 1786. Thurland in Wren & Al- 
fop. Chief Juftice: JP the Condition tere, The Condition of 
this Obligation is fuch, that then this Bond fhall be void, the 
Bond there good. 1 Cro. 77. Solvend’ to the DObiligar, 1 Roll. 
409. that the Condition fs boid, and the Bond yoo, and 
fo it fhall be interpreted accoWing to the Bind of the War. 
ties, that the Condition is ablura, FJudyment pro quer’. 


May 





a 
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(262.) May verfus Woodward. 
cain Gnd B. covenant with C. for themlelves and every 
joint and fe- » Of them, that if they renew fuch a Leate, they iwiil 
Gael afign the Cerm ta C. A. Dies, and the Covenant beiny 
boaken, C. fues the Erecutn of A. 
Obj. Chat this a joint Covenant, and fo ought to fur: 
vibe in Charge to B. Cur’: Bets joint and feveral, for e- 
very of them {8 as much ag for each of them, ‘and fa the 
arty hath Cletion to fue either the €rectito, 02 the 
Survivor 5 Co. 19. Jud” pro quer’. Roffe’s Cafe, Bult. 
2. Brownl. : Ine 
(263.) Brittane verfus Charnock. 
Heir riens EBT again an Deir, wha pleads Riens per difcent. 
Bercileent. Cipon a Special Cerdit the Jury find, that Charnock 


ofa Debife Lands toa his cide Son, within four Bears after 
his Death, paving to his Daughter 201 Cwo Duektions 
wete made: 3G 

tr. (Mbither thele Lands fhould wo during the fir four 
Bears? Ana for that the Court teemen to incline, that they 
ould wa to pis erecutars, © 

2. WMbether the Deir thould Have theie Lands bp Oe-z 
ftent, o2 by Devife as a POurchafer? And for this Paint 

1Cro. 161. the Court fuictined, that the Deir was not in by Deicent, 
but as a urcbater ; becaufe the Citate was clenged init) 
the jDapmient af the 201. 

But they feemed to take this Rule, Chat wherefaever the 
Deit hath his clettion to take one Tay o2 the other, and 
that He comes to the Eftate bath Clays alike, there the Late, 
for the Benefit of Creditors, adjudoes him in by Deltent 
rather thati Dy jSurchale and Debife: but here, untefs the 
Devile he void, he cannot take but upon the Pavment 
O£ 20). ; 


(264.) Hinton verfus Sir John Hudfon. 


eae HE Defendant's Ladp Had bounht feveral Guots of 
Feme. the Jlaintitf, wha was a Wercer, and the Oefendant 
hav paid him faz them, afterwards fhe parts from bee bul 

4 band, 
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Land, and cCeiies and takes ip moe Ooops before the 
Jlaintif had Motice of her Departure from her Dusbany, 
and he fied the Hushand foo the Bane, 

Gnd it was tuled by Whict Fuftice North, at Guild-Hall, 
upon Cwhidence, that the Dushand® was fiable to pap the 
Jolaintiff, babiny na Watice ef their Parting; and the bul 
hand having fornetiy patd what bis Wife had taken up, 
which induced the Wlaintif— to trutt her again: Wut if He 
Had taken up OGaods of a Stranger after the was parted 
from her Musband, it feemed that he would not have been 
{fable, Nota q’ jeo oye ceft cafe de Serjeant Rawlings q’ fuic 
prefent. 


DE 


Term. Pafche 


1678. 
In Communi Banco. 


Fine being taken fy Sir William Turner of the 


(265:) 


Middle Temple, WHO was ait Irith Knight, the Que: Knight. 


flion was, whether o2 no he ought. to deliver it to 

a Judge upon Dath, o2 eile that it tauld be re- 
ceived without Dati, as it thould from an En-lih Knight? 
And it was held per Curiam Chat tt Mhould, toz the binbett and 
inet Dignities are unverfal, according ta Calvin's Cale, 
4 oO. 15. 


Barker verfus Keete. 


(266.) 


HE Cale twas: Edward Hudfon being Cenait in Cail, special ver- 
Remainder ta William His Wrother, to make a Ce- diet in jes 


nant fo a Precipe to {uifer a Recovery, makes a Leale to a 
Sides 


one 
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olie Pepes fo2 fir Wonths, and upon that a Reicate, and then 
{uffers a Recovery, Che Jolaintif—e claimed under the Re- 
matuder-mMan. 

Che Duettion was only upon the Leafe for fir Danthe, 
the (ows being, That he did demife, grant and to Farm let, 
the Lands in Gueltion tu Pepes, Habend’ fo2 fir 9 Banths, 
rendiig a Wepper-Caowmn, if Demanded. 

Che Quekion was, whether this Weprer-Com Rent was 
a fufficient Confideration ta make the Leafe operate by Gir- 
tue of the Statute, fo that the Leffce Hhauld be fait to be in 
jPofiefiion, fo as to be capable to take a Releate before 
entry? 

FOr it was agreed by all, ff it DID operate only as a 
Leale at Common Law, that the Party was tet capable of 
taking an Cnlarmenient of bis Cftate by a ieleale until ac- 
tual Entry, according to 1 Inft. 46. 

1. And it was argued bp Stroud, that this is only a Leafe 
at Canmien Law, for the Mas demife, grant and to Farm 
let, are THows ufed at the Common Law, and there ts na 
C020 of Lonfideration, no of Bargain and Sate, in the 
Deed, fo that ft cannot be ititended that the Parties meant 
that i¢ fhould operate bp way of Cie. 

2. Chis (5 an erecutoy Conkideration, and it ts alfo can. 
tingent; fo2 this Rent of a Pepper-Cow ts net to be paid, 
unlefs it be Demanded, which is uncertain whether it will 
O2 not; befides, it is not papable peefertly, and a future 
Contioeration hall never raite a prefent Cite; and that 13 the 
Reafon of the Low Paget's Cale, Moor 194. 1 Co. 154. Leon. © 
194, no Gfle din rife there, becaufe the Contideration of 
Pavment of His Oebts was erecutow, and was na preferit 
Conlideration. Vide 3 Cro. 348. 6 Co. 15. 

3. Che Conlideration of a jpepper-Cown is of no Galue 
to vaife an Gife; and therefore if an Jnfant make a Leate, 
rending a JPepper-Cow, itis a void Leafe, 43 Ed. 3. Ficz. 
Entr. 26. 

But as to this Point ail the Court, ercept North Ch, J, 
Did incline, that this Leafe did operate by the Statute. 

Fo as to the firlt Dbjetion they fatd, tt had been often 
adjudged, that though there were not the Cows bargain 
and fell, pet it would operate bp ae of Cife, there being a 
fufficient Confideration. 8 Co. 9 

2. 45 to the fecond Dbjeition, thep held, that thouah this 
Rent was ta be paid futurely, vet it was a prelent Duty. 
and the Obligation to pap {t was prefent, for VYiclding and 
Paying makes a Covenant, And North Mid, that where 

4 Chings 
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Things wre Done in the fame Jnkant, they would tranlpole mart. 
them, and fuppofe a Waccevencp, tt beiny to fuppart come Pronty. 
mon Affuranctes; and fo they nityht tusvole the Covenant to 
pay the ikent ta “precede the Railing of the Cie, and then the 
Coinrlderation would be crecuted, 

Gnd North faid, he had known it ruled feveral Cies, eve and Re 
that a Leale and Releate in the fame Oced was a goad Can- 
pevante, fo2 Priority Hheuld be fuppeiced. 

3. AS to the third they all held, that the Claliie of the 
Conlidzration was not material, fo2 it is ufual, if an Eftate 
be of the Clalue of ro00l. per Ann. to make 5s. the Conlide- 
ration ina Bargain and Sale for a Bear; and by Porter's 
Cate, 1 Co. 24. a Penny is fufficient to aiter the dife of a 
Feofiment, and to caule the Feaffee ta be feifed to his own 
Gile; and fo in the Cale of Suttons Helpital, 10 Co. 34. 

Gnd as to the Leafe of an Infant, referving a Pepper- 
Cow, that hall be a void Leale, becaule it anpears ta the 
Court, that teere is na propartianable Canideration. 

AnD Norch fain, that (f there bad apvearen any Antent of 
the JSarties, tyat it Hould aperate by wav of Ale, be thouin 
not Habe Doubten of the Cafe, but tbe Jutent ought to ap: 
pear; and $e (aid, in the Cafe of Garnith Perf Wentworth, 
tried beroue the Lowa Ciel FJuftice Bridgman, a Convepante 
Was endeavoured to be fet up by a Covenant to and feifen, 
by Bealon that the Party was related te him that made it, 
thaugh it were nine Denrecs off; and Bridgman [aid in that 
Cale, ft were worthy of Canfideration, whether the ic 
fhould cite, becaule the Barty that made it DIT Not know of 
the Relation, and fo could not intend tt. Wut that Paint 
Was not Determined, becaufe upon Eramination it appeared, 
that there was no Relation in the Cale. 

Qudin the Cafe of Rigby and Smith, 1 Cro. 529. thougy 
the ermefs Confideration be natural Love to his Childen, 
pet the JDarty being His Wrother, to when the Conveyance 
was made, and art of the Conhdevation being to fettle bis 
Lands in bis Wiood, theunh that particular Relation was 
Not named, it was ‘weil enough, becaule it fecinen to be 
pointed at, Vide 7 Co. 39. 

Gud they taid, that the very Cenure was fufficient to 
change a Cife, o2at ieaft to keep it fram refulting; and there- 
fore, if a Leate be made without Conhderation, o2 Relerva- 
tion of Rent, the Cite ali net refult, as it fhail in cafe of 
a Feafiinent, becaufe there is na Cenure. 

Qnd Wyndham fata, that although it might not be a Can: 
fideration to taife an “Ute of a Freehold, where the Dred is 

to 





i 


Eftoppel. 


Verdict. 


(267) - 


Plea Puis dar- 
rein Continu- 


ance, 
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to be turoiled, pecatfe by the Statute it ig to be a valuabte 
Caniinecation, pet it migbdt ferbe in Cale of a Leate fo2 
Bei tg, 

And whereas it was objected, that it ounht ta be Woney 
for the Wonfideration, it was faid, though it thould nat pafs 
by Bargain and Sale, pet the ate night rife by a Covenant 
to fand icifed well enon’. 

And North faid, Chat it the Cruth of this Cale had deen 
found, there auld have been no Queftien in it, fo2 this 
Recovery was to fupport a Woartgage, though it was nor 
fo found, and that would have been a fuliicient Contidera- 
fiat, 

Qno North fata, that this Conveyance by Leale and Re- 
ieafe twas fir indented by Sit Francis More, fo2 feymeriv 
they ufed to make a Leate, and the Lefice ufled to go and 
enter, and the faine Dap they made the Releafe. 

Another paint was flirred, viz. Chat i Cale there weve 
No goon Cenant to the Precipe, pet be in Remainder heing 
Heir to the Cenant in Cail Mould be effapped, accoding ta 
the Dpinion of Plow. Manxellg Cafe; but that Opinion 
ci Plow. twas denied hy the Court, acorn t0 3 Co. 6, 
fo. ff that were Law, then there need never be any fateful 
Cenint to the Precipe, which the Law requites ; becaufe bp 
the Judgment the Cenant is to be turned out of Joofiellion ; 
and thous) all are effapped that claim under the Dar- 
ties to the Recoverp, pet the Fue in Cail and the Re- 
mainder ate net, becaufle they claim paramount from the 
Osne2. 

Qnather aint was, here being a thecal Conctufian made, 
whether the Judges Mould be bound hy this teecial Con- 
clufion of the Gierdi& , IFo2 it was Held in the Cafe of Lane 





~{), Cooper, Moor’s Reports, that they thauld not; but it is 


fatd, and fo held, that fince that the Law had been held con- 
trary, 5 Co. 95. 2 Roll. 7or. 


Abbot verfus Rugefley. Trin.29Car.2. Rot. 1691. 


SSUE heing joined, upon Rot yuilty tn Watterp, at the 
Qtizes at Huntingdon, the DelenDant pleaded an Acca 
without alledging Satistation ; ta which the latntift de- 
murred, and the joiea being Certified upon the Wack of the 
Poftea, the Jlaintiff mabe the Oefendant a Rule to join in 
Demutrer. hut the Defendant refuliny, the Plaintiff entred 
Judginent, and task the Defendant in Crecution, af 
4 stil 
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QnB it being tnobed by Derj, Seife fo fet afte che Juon- 
Went a9 abtained frregularipy, the Court Heid, 

1. Ghat the Defentant te ufing to join in Demurrer, the 
Jlatntit might lawhilip enter up his Judgment, 

2. Ghat he, that offers a [lea puis darrein continuance at the 
Nifi privs, ouurht to prove ft there; fo2 unlefs he make ft ap- 
pear to the Jubye that it is a true jPlea, it is in his Oil 
cretion tubether be twill allow it 02 net, but wap proceed to 
trp the Caule. | 

2. Chat if the Wiea be found awaintk the Wieaber, it is 
percept. 

4. That the Wlaintil cannot reply co it befor the Judge 
of Nifi prius. 

5. Chat the Pica could net be amended Here, but might, 
During the Alises, be amended before the Jubsge Of Nifi prius. 
Wide 2 Cro. 261. Yelv. 180. 





‘ (268.) 
T was {aid by North Chief Juftice, Chat, if a Wan takes Usury. 
a Bond legally for the apment of lawiul Antereff, but 
afterwwarts he Doth attuallp take moe than the lenal Ju- 
terefl, this both not avaid the Bond, byt the Party ts 
liable to an Jnfownation upon the Statute for taking moe 
than the Statute allows, And it was likewife held, that ff 
‘ad Strivenet in making a Wortgane, &c. Va though Wiftake - rot. Rep. 
niake the Woney payable Cooner chan it aught ta be, o2 re- 398. 
ferve moe Fnterek than ought ta be, this wil not make 
ft Dod Within the Statute, becaufe bere was ne coupe 
Agrecinent. 


Floyd’s Cafe. (269) 
€rjeant Seife waved for a Habeas Corpus {02 Floyd. Habeas Cor- 
Jt was Helv by North Chiet Fufkice, that if it were avr esc, 


Habeas Corpus ad faciendum & recipiendum, [tabich tg when atts. p. 
Gian is entred here again tie arty, ant its ta bung 
Dim up Hither to anfieer it] then be minht have it with- 
out Wotton. 

Wut tf it tecve a Habeas Carpus ad fubjiciendum, viz. [fhett Vide z Roll. 
@ Party is committed for a criminal Batter, and delives ta 3°7- 
Cone to bis Crial) there this Court cannot grant it, be- 
caule thep habe no Cognifance of criminal Watters, 

Qno he fat chat a Habeas Corpus ad faciendum & recipien- 
dum, When the Party is it Petlon, ts the fame thing as 

SED a Capias 
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a Capias ig when the arty is at farne; for it is only to 
being bin to anfwer to that Ation. 

ut Atkins faid, that this Court minbt grant a Habeas 
Corpus ad fuijiciendum | ; and fo the Court differed; and Pie 
cevents were oered to he fearched, 


Sir Clement Clerke verfus Child of Northwich. 


HE Defendant fold the Wiaintit a Warcel of Mood, 

caticd the Ally Binde {m Shrawley Miaats, and the De- 
fendant cobenanted, that it the (aid Wised Dit not upon 
Beatlure amount unto fertpy Acres, then be would make 
it up forty Acres out of the Clicavs nert adjoining ; and 
the Jolaintiff cobenanted, that if it were moe than ferty G- 
tres, be would pap bint 121. per Aeve for everp Acre above 


forty. 

Tie Wlaintit alledged faz Weach, that the fain JParcel 
of TMisod did not upon Wealure atieunt unte fortp Acres; 
and that he ake Wotice theres to the Defendant, but the 
Defendant Bid not make them up. 

Che Deiendant pleaded, that the Plaintit aid net oie 
Hitt any Iatice, &c. 

Che Wlaintif— Demurred. 

Che Dueftion in this Cale was, whether 02 to rotice 

was reguifite ? 

Gna the Court was of Opinian, that Metice in this Cafe 
was wot neceffarp, hecaule the DetenDant had taken upon 
bim by Gis Covenant ta make it up, and he might babe mea- 
fured as tweil as the jotaintift. 

Qnd per Baldwin, (Aipeneber the Defendant map, by any 
Apparent Meas, came to the Anowledge of the Ching, there 
no Motice is requifite, o2 if ithe a Ching that the Defen- 
Dant map as well come to the Knowledge of as the Iplain 
tiff, there no Wotice is requifite, but if if be a Ching that 
lies particularly in the Wnowleoge of the dlaintifi, there 
jmotice ought to be given, As if J give a Wond to pay fo 
much to A. when he cometh tnta Somerferhhire, there A. ought 
to give Wotice, becaufe be map cone in the Might, o2 fe as 
it is impotlibte fo. me to know it; but otherwile it ts, ff ft 
be when a Stranwer cometh inta Somerfethire, fe there J 
map take Motice as well as he, 
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Drake verfus Randall. (271) 


N Qition was bought anainft the Deiendant aS adminitra- 
— Auminiffrate,, for a Debt due from the JIntettate 5 tor ae 
‘a bp Contrat. 

~ Che Defendant pleads, that in Hillary Cerm 
vicefimo fexto & feptimo nunc Regis pe fuen the Autetate, and 
in Eafter Ceriit vicefimo feptimo had Judgment anaintk him. 

Che Wilaintifl replied, that before Eafter Ceri vicefimo 
feptimo the Antettate Died, and that the Defendant entered 
up the JuBginent atter be was Dead, and kept it en Foot per 


fraudem & covinam. 


Che DOekenvant rejoins, and teraverfes the Fraud and 
-Cobin. 

Ge was urged for the Wlaintiff, that here was fyecial 
Batter alledged, which was Fraud apparent, fo that the 
Court might juone Of it, viz. the entring of the Jungment 
again a Dead Bat, and the Defendant ought ta have an- 
fwered that tpecial Watter. 

On the other Side it was alledyed, that here was a Judy: 
ment pleaded, and the Replication of the Jlaintifi ai but 
fhelv that it was erroneous, and if fo, it sumbt ta be re- 
herfed bp Ervo2, and Hoauld not be avoided by iiea. Ehronesis 

But the Plainti—t infifted, chat in this Cale na JDer{On Judgment a- 
could beitig a CMUvit of Erra "hut the Defendant hintele; ann vided by 


that : I fel 74.2, 





(272.) 


Quare impe- 
dit, 


C7355 


Adminiftra- . 


tion. 


Bona notabi- 


Jia, 
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that be would newer Dg, bein ta take Sbuantige of it, ane 
fo the laintif— auld be without Wemeny, 

But to chat the Caure anfiwered, chat an Crecute2 02 Ap- 
Miunmeereas map in many Cafes fufter a Judgment, where be 
Minht habe avoBen it, and pet the Credits witheut Re- 
iedy; as ff Dekt ups a Siwigle Contrad be taught a- 
gaint an Gdimninifirate a2 Crecuca, and be tuiler FuBgment 
again Dim, this Jabyment map be pleaded to etyer Crevi- 
te2s; and that bath been fo ruled in the Wings Wench, 
which was abuitten hy Pemberton. 

Wut Here the Defendant having weaded his Aiian com- 
enced fm Hillary @ermi 26 & 7, (whereas tt fhauld have 
been 26 & 27,) and there teas na hicy ee and fy it was 
a Mau JuBswenit. andla the wWlaisttl wight take Apvan- 
tage of it bp jolea, utuytent Was WIPE pro quer’ nif, 


oe 





The King verfirs The Bifhop of Ely. 


R. Spencer, Hd toas ane af the Wwehends of Ely, wag 
i » mate Dean by the wing, fe that the Wrebend twas 
apaen bp Ceilian, 

Che Queftien was, wha Hala pactent ta the jBebend, the 
Ling o2 the WGithep, to wham it BiG belong, if this Cefiion 
Had not intiticd the King? 

Wefton pro Def? cited thefe Autharitics, Bro. Cit, Prefent- 
ment, 61. 4 Co. Holland’g (aie, Rolle, Prefentment, 343. 41 Ed. 


3. §. 46 Ed. 3.32. Noy 138. Ow. 144. Cro. Holland’ Cafe, 


Jones’s Rep. Child Y, Baylis, Fitz. Quare Impedit, 35. 

Serjeant Pemberton pur le Roy: Co. Ent. 434 or 4474. Dr. 
Reeve’S Cale, Vaugh. Rep. 118. Glover's Cale, q ne fuit inno- 
vation, mes prerogative al common ley. 11 H. 4.37. Rolle, Prefent- 
ment, 343. Vaugh. Rep. $2. Yeedy’s Wale, 3 Cro. 790. 11 A. 
4. 60. Noy 138. Dy. 228. 11 H. 4. 66. Moor 399. 

Che Judes feemed to incline for the King, but tt was aa- 
pourned for farther Argument. 


Cecill verfus Darkin. 


Wan Dieth int France, and Hath Gaows in the Diocele 

of Norwich; and the Quettian was, whether the Bifhop 

of Norwich fhowla grant Anmintftration, 02 the Archbifhap ? 
Per North C, %, Che Withop of Norwich fhall grant AV. 
miniffcation, untets be hath Bona notabilia; and bis Dying in 
France {8 110 More than if be Had Died fir Norwich. ue 
; 2 
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Brookes verfus Hayes. (244) 


being an Attomev, for Bancy laid out for the De- rvs Fe 
fendant, and for his Fees. 
Che Defendant pleaded in Bar the Statute of 
3 Jac. and thati the Plaintiff han given him no Gill, Ano 
the jlatntif Demucren, 
But per Cur’, Je is a good Plea, and he Habing Declared 
{pecially, and it appearing in bis Declaration that pis Ge- 
tion was for Fees and Wonep laid out in Soliciting, it 
Was Dery proper to pleadit;, andif he bad heought a gene- 
tal Indebitat’, then the Statute mindt babe been given in 
Chidence at the Crial;, becanfe there it could not be pleaded, 
: gl in the Declaration fo2 what the Atian was 
hougt. 
Another Creeption twas taken to the [lea, becaule tt WAS pbstemens 


pleaded in Bar, and not in Abatement, but that was Helo 
well enough, 


i N Qéiont of the Wale was bought by the Plaintiff, rorattor-' 





(275-) 


Adminiftra- 
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Cartright’s Cafe. 


@ R. Cartright of Aynoe in the County of Northamp- 
4 ton Died Jnteftate, leaving four Oand-childzen, 
EF, whereot one was at Ane, and the other theee were 
~ MBines; any the Aominiftration was conteften 
betwitt ber that was atAge and the Mother and Guardian 
of the other thee; and this Cafe was argued at Serjeants 
Inn before the ta Chief Juflices and the Chie— Baran 
& al, whoa granted it ta the MWother as Guardian to the 
thwee durante minore atate; though it was ftrongly urged, 
that the that was at Ane being capable, and the other inca: 
pable, the ought to be peeferred, 
But on the other Side it was urged, that fince the new 
Statute, which intitied them all ta a Diftribution, the Jn- 
tereft of the thee did peeponderate, and therefge that was 





~ to be regarded; and they compared it to the Cale of a Refi: 


Diary Legatee, wha Hall be preferred before the next of in, 


Paydon verfus Hardy. 


Cnant in Cail, with Remainders ober, makes a Leafe 

pur auter vie With Liverp, rendaing Rent, and thet 
makes a Leale for Pears of the Reverfian, Cenant pur au- 
I ter 
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ter vie furrenders ta the Leifer, upon Condition the Leite2 
{uffers a Recovery, the Condition beiny boken, the Lefice 
re-enters, the Leffee fo, Bears Diffrains for the Rent. 

Gn this Cale it was held, that this Leafe for Life Di pircontinn. 
make a Difcontinuance of that CHate-tail and Remainders ance. 
During the Continuance of the Citate for Life, During wich 
Gime the Cenant in Cail had a tortious Fee-fimple, out ofSuender 
which the Leafe for Bears DID operate, then when the Ce-™ 
Nant pur auter vie furrenders, the Dilcontinuance vanithes, 
and the Eftate-tail is reftard,; but the Gurvender being but 
upon Condition, when the Cenant for Life enters for the 
Condition hoken the Difcontinuance is revived. 

G Queftion was made in this Cale about the Joleading, preading. 
becaule the Grantee of the Reverlisn fo Pears, ta intitle 
Hinfel€ to the Rent, in pleading His Grant did recite the 
CUla0s of ff, viz. That the Leffor did grant, targain, fell, re- 
leafe and confirm, ta tbicy Orant the Cenant did atton. Ca 
this the Defendant wemurred, and fo, Caule thewed tpe- 
cially, that the JPleading was Double, 

Wut here the Court relolved, that it was not Double; fo2 Dole. 
though there were Multiplicity of Wows, pet there was na 
Duplicity of Pleading, becaule the Avowant had Cleition 
which way be would take it; and he had fuficientiy limited 
it, by alleDaging the Attomment, that he Did claim it by 
ant. 

Gud it was faid, that Double Pleading is waad upon a 

weneral Oemucrer, becaule it is toa geod, when the Defen- 
Dant alicoyes two IWars to the Plaintiff's Adion, but if it 
be Hewen (pecially for Caufle, it is naught, beciute the arty 
ought to be afcertained which to make anfwer unto, and the 
Court Hhouin not he inveigied. And double Pleading is 
poperlp when the Defendant pleads twa leas, either 
wheredt is a fufficient Bar to the Platntifi’s Axion. 

Q tepugnant jolea is when one Part contradlEs the o- porcnant 
ther; as to plead a Citle by the Common Law and by the ea 
Statute of Ciles, it can pats but by oie, and this is naught 
upon a general Demurver. 

— Fntufficient {leading is when there is pood Watter, Hut parasicient. 
it is not fo aleDgeD as the Court can judge of it, as to 

plead, that (uch a one conveped it, and not fet forth by what 
Convepauce, and this is naught. , 
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(277.) Meritt’s Cafe of Winchcombe. 


N Qition of Debt fo2 Rent was heought fm London, 
and the Lands lay it Gloucefterthire ; the Aétion be- 
twirt the Lefioe and Leffee was grounded upon the 
Contra; upon Afidavie made, that the Defendant 

would plead a fpecial Jolea, whereby the Cite of the Eftate 
Venue chan WOUID Come in Queftion, the Court awered the Veuue to be 
ged. Chatuyed inta Gloucefterthire. 


(27g.) G Ctjeant Turner moved to change the Venue in an Géion 
. > of €fctape: Wut was Denied per Cur’; for an €fcape in 
one County is an €lcape all over England. 

ANB per Robinfon, JPthanotary, Che Court ravelp channes 
the Venue but in an Aéion of the Cafe. 


Gacy) Stainton verfus Randal. 


Tie ene Refpats fo2 taking his Goods. Che Defendant pleads, 

dition. that JDocels ifued out of an Dunded-Court, to feile 
the Ooons for not appearing. 

Guid the {olaintif— demurred; becaule it was not alledDged, 

that the Caule of Ation did arife within the Jurisdiéion of 


the Court; and the Demurcrer Held goov, 
I Holy 


ih 


| 
/ 
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Huly ver fus Sadler. (280.) 


F \Jectment dun manor. Le defendant pleade q’ eft auntient de- Maia: De- 
mefne. Le plaintiff reply q’ un fine fuit levy, & jud’ pur ™ °° 
le defendant, quia le replication eft male. Sed quere de ceft cafe. 


Fifher ver fus Marfon. (281.) 


EBT upon a Bond for 161. pon Dyer af the Wand Decimo fexto 
D ff twas in decimo fexto libris; and the Defendant Demur: 
red fo2 the Gaviance: Wut per Cur’, Jt is gaod enough: 
JuBgitenl pro quer. Yelv. 95. Hob. Rep: 


Garth verfus Taylor. (282.) 


EBT again an Executor for Rent tictirved in His Debet & De- 
owl Cime. Cipsn a fpectal Cerdié they find the Leafe’, 
and the Decent of the Reverlion to the jplaintiffl, and that 2 ro. 21. 
the Oetendant, after the Death of the Leflec, did feed his 
Cattle with the Day that are upon the Land. Adminiftra- 
tion was granted to the Defendant, with an Crcepticn of Waver of a 
this Cevin. eur eet 

Che Queltion was, whether the Defendant here couly = 
uabe the Cerin after he had entered, Adintulftration wag 
taken atter the Rent grew due, 

Hevjeant Skipwith: He cannot tave, without Hewing that 
the Rent was more than the Calue of the Leafe. 18H. 6. r. 
Bro. Waver, 10. Style 67, 119. 2 Rolle 274. 2 Cro. 204. 

Borrell econtra: @ rightful Crectitsz caunot wave a Cerm, 
but be thatl te charged in the Detinet anfp, Helyer’s Cale, 
Yelv. 109. Gud here a Friend enters and feeds the Cattle 
from February to the 230 of March, and Qdiminiftration is 
taken in April after ,; fo that Here he enters fo2 a Ceecial JDur- 
pote, and not generaliy as an Erecutar, a lawful Erecutear 
iS at Afliquee, and chargeable by Reafan of the [ofetion, 
Cole B Johnfon. De amitten, that as to Geads he thai 
be Chatneabie as Erecuto2 de fon tort, and Ifable in the De- 
tine OY; But Here he is charged in the Debet and Detinet, 


and bis Citle DD afterwards commence lawtully in April. 


(Note, Chat the Rent-Day was incurred befme Aminittra- 


» tian coniiitted,) 


xX x x . Chief 
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Chief Futtice : a a Wan die intettate, and another is 
€rectita, de fon tort, He Mall be charged for the Rent titi he 
iS ebiten by the Auminiftrato2. 

Executor de. Windham and Atkins of the fame Opinion, that here he 
fon tot. Hath entred as Crectito, keeping the Cattle fine CHecks 
upon the Farm, and here is no Oift ta purne this Trang, 

Ellis: Debet & Detinet [§ gOOD again the erecutaz de 
fon tort. 

1. Il ne poet waive fi foit Executor, & eft affignee & doit pren- 
der cum onere. 

2. Neft trove q’ il waive the Pafletian, 

3. Q. Si poet eftre executor de fon tort de-un Term. c(i he 
enters, and meddles not with the Cekkators Goods, he is a 
Difleifor, but if he medsdlés as Erecutar, be alone gains the 
Cerm, Sty. 407. Jud. pro Quer’. 
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(283.) Phillips verfus Lee. 


ee a HE Queftion was, Thether Rent due upon a Leake 
vaftavit. Paral, paid by an Crecutoe, thould be a goon Dike 
charge to Him agatnit an Obligation of the Cetta- . 
| tors; 
Jt was objetted that Debts hy Specialty are of an bigher 
Mature oe Debts without Specialty, and therefore the 
Crecutoz 
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Erecuta having paid this Rent, which was not Due hy Spe- 
cialty, Had paid it in bis own Civang, fo long as there were 
Debts owing upon Specialty. 

But the whale Court were of Opinton that it was well 
enough; and that Rent, though it be uport a Leale Paral, is 
of as bigh a Mature as an Dbligation ; and 11 H. 4. it was 
Held, that an Dblination taken to2 Rent nia not extingutth 
the Bent, and the Chief Juitice fad he had advifen with 
Serjeant Maynard, tho colo him that it mas always held fo 
in the Weftern Circuit, and allowed to be given in Evi- 
Dente upon Fully admineftred ; and fo Judgment was given 
pro Def’. 





Talmarth verfus Zinzay. (284.) 


Cuftam was found in a Wane, that where an Effate custom taken 
wags granted to A. fo2 Life, Remainder to B. for Life, sadly. 
Remainder to C. fo Life, that A. had Power to Beftrap the ae 
Remainders by (urvendzng the Eftate in Court, &c. dict. 
Qnd it was found that A. granten it away bp Fine. 
— Gnd it was Held per Curiam, that the Remainders were not 
Deftraped, no. gtanted by the Fine; fo2 this being a Cuttom 
again comma Right, that one ‘Ban fhauld Deitrap the 
Rinht of another, it ought to be purfued fridly , and the 
Cuftom being found to do it by Surrender, a Fine Hall not 
Dave that Dperation within the Cuttom. 


Rowley verfiss Dad. (285.) 
HE Olathtif— and one Auftin tere in Difcaurle about indebitatus 
tea Wen being hanged for cutting a Waid’s Face , Atempht & 

and thereupon they put 51. a-piece into the Defendant’s | 

Hands, and if twa Wen were Hanged for cuttimy a Waid's 

Face, and nothing elle, then the Defendant was to deliver 

the rol. ta the Plaintit, andi thep were not, then the De- 

fendant was ta Deliver the rol. tO Auftin; and the Wiaintiff 

avetred that two Wen were Hanged fo cutting a Maids 

Face, and nothiiy elfe. 

Ani upon a Special Gerdil* it was found that A. and B. 

Were attainted for cutting the Fate of D. &c. and were 

erecuted, 

Serj. Wefton pro Def’, Chat the Inditiment of A. and B- surpance. 

{3 Foun to be, that thep fet tipo D. vi & armis & per infidias, Form. 


which 
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bich is the Ching that makes it Felony within the Ge Nit. 
me {a it was not fo2 cutting ber Face only. 
2. De objected, that the Defendant deliny a Perfon wha 
was only intrufted to keep Stakes, the Plaiitife ought to 
Have given him Rotice. 

Co the fir Dbjekion it was antwered per Curiam, Chat 
vi & armis & per infidias ave but the Wanner of Doing ft; but 
the Fat, for which they were banged, was cutting the 
Waid’s F Face, 

Co the fecand they held, that the Defendant was to take 
otice at his Weril, tor the Wlaintiff could give Him na 
other Matice than by affivmiity it, which be Did at the Cime 
of {aping the (ager : And theretore per North Chiek Juftice, 
it ig a Dangerous Dftice to keep Stakes, fo2 the JDarty mutt 

take Moatice at His jOeril wha it is that iwitts the damer, 


Booth verfus Cooke. 


EBT upona Band. Che Defendant pleads the Sta: 

tite 12 Car. 2. of Cifury, and faps, that corrupte agre- 

atum fuit that be fhauld pay inae than 6 per Cent. Che JOlain: 
tiff replies, Quod non corrupte agreatum fuir, and Held a good 


Replication ; for if by the Wittake of the Tiriter the Maney | 


was made pavable without any cowunt Anveement, it is nat 
Sy within the Statute, 


Cotton ver{us Cotton. 


Weing feifed of feveral Lands in D. makes his Hill, 
A. and vebvifes bis Lands tn D. and all other bis Lands 
and Cenements whatfocher, unto bis Mife, and after pur- 
chafes other Lands; and then difcourfing with B. B. oefired 
Him to fet him bave thole new purchaled Lands at the Rate 
that be bought them, and he anfiuered No, fo2 that be had 
made bis Til and fettled his Cftate, and intended that dis 
TUife ould have his whale Cftate. 

Che Dueftion was, Cibether this Hhauld amount to anew 


Publication of his Till, fo as to pats the new purchaten 


Lands? 

Twas argued by Serjeant Maynard, that it Mould not, 
becaufle it is not averred that be fpoke thofe Tos animo 
teftandi: Qnd he citeo a Cale 1 Rolle 618. where a Wan 
names a uel Executor tn his TUil, and vet it was om 

4 that 


eee 
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that this Did net amount to a new JDublication as to the 
Devile of Lands, and he Cited 2 Cro. 215. 3 Cro. 422, 493. 
Moor 353, 404. 

‘But the Court inclined ttrangly that this was a new jub- 
fication, and applied particularly to the Lands, and it is 
10 Datter fo2 alleging quod dixir animo teftandi, fo2 that 
wut neceffarily be intended wien the Difcourle hath parti- 
cular Reference to the CA; and they faid that the Cale in 
1 Rolle 6:8. of a new Cxecuto made was nat refolved, out 
in the Waok it is entred with a Dubitacur. 





Whitehead verfus Sampfon. (288.) 


Fecutsr of His ote TUrany pleads Plene adminiftravit, Executor de 
5 and then takes Letters of Auminiftration, and then Bon (oe beas 
puis darrein continuance pleads Octeiner ta fatisty a Debt of 
a higher Mature Due to himfelf. 

Ellis Juttice: Fe he had took Adminiftration after the Suit 
Gera, and before the Jlea pleaded, he might have pleaded 


a Deteiner, but not (€ he takes Adininifteation atte he hath 
pleaded. Sty. 337. 1 Rolle 923. 


Chamblett verfus Wright. (289.) 


EBT fur obligation verfus executor’ q’ plead q’ A. port action Scriptum fat- 
in Trin. Term laft, narrando quod cum per fcriptum faétum &™- 
per le ‘Teftator, &c. & ad judgment; & Je Plaintiff demur’, q 
fcriptum factum poet eftre & ny figillat’. QQ Baldwin pro Quer’ 
cited 2 Cro. 607. 3 Cro. 571. 
Wefton econtra Cite 8 Co. Turner’§ Qafe. & 1 Cro. Gold- 
fmith’s Wafe. 
Cur’: Eft bone & les prefidents funt tiel, & ferra intend obliga- 
tion, q’ en le declaration eft dit q’ le Teftator fe obligaffet, & port 
in Cur. Jud. pro Def” nifi. 


A yland verfus Nicholls. (290.) 


€fendant pleads Nullum fecerunt arbicrium. Arbitrament 

Plaintti replied, and fet forth the Award, that the in Par vod. 
Defendant fhould pay 201. to the JOlainttit in Satistation 
of all Crefpaffes ; and likewite that they Hauld give mutual 


Woyry. Reieates 
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Releafes to the Cime of the Award, and afligns Wreach in 
IRan-payment cf the 201. 

Defendant rejoins, that there were Crefpailes done be- 
tiucen the Submiffion and the Aware, 

laintife Curvejoing that the Arbitrators had not Motice, 

Defendant rebuts, that the Arhitvaters were peefent, 
Joa Demuts. 

Te was argued pro Quer’, Chat the Defendant's Rejoinder 

was a Departure from bis Bars: And the Cale of Houfe 
and Launder cited, B. R. Mich. 14. Car. 2. anit Dean ¥, Eafton. 
B.R. Mich. 14 Car. 1. Rot. 456. Rugly WD, Witherly, 15 Car. 
tr. B. R. Rot. 604. Hob. 190. 

Gnd the Defendant mm his Rejoinder hath mane the fit 
Fault , for when the Arbitrates award 201. to he paw in 
Satisfadioi of all Crefpaties ; this is a recipwocal Award, 
and of both Parts, Moor wb, Bedel. 10 Co. Osborn’s Cale, 

And although it be admitted voi as ta the Releales, pet 
it if good in [Dart, viz. as te the Payment of this Aonep 
in Difcharge, &c. which ig a full Award, 1 Rolle 258. 

Gnd all the Court tere of Dpinten that the Award, as toe 
the ayiment of the 201. in Satistation of all Crefpaties, 
was a good and full Award , and though it were vod for 
the elidue, pet that ought to have been perfoymen, ano 
cited 3 Cro. 809, 904. 

Wut they denica the Law of Launder’s Cale; for if the 
Award had been only toa make Releafes, the "Defendant 
Might plead Nullum fecerunt Arbitrium ; and whet the Plaintiff 
in bis Replication fet forth the ward, it was no Departure 
fo fhe that Crefpafles were committed betwirt the Sub- 
mifisn and the Atoard ; fo by that the Award appears to 
be void, and fe fortifies the War of Nullum Arbitrium. Jud, 
pro Quer’. 


Staunton verfus Randall. 


Relpats for taking his Goons, Defendant pleads, ana 

juftifies by Cittue of an Attachment out of the dun- 

Nev Court; and the Plea was ruled to be ill, becaufe he 

Doth not fay that the locus in quo twas within the Jurisdition 
of the Court, 


Allen 








De Term. S. Hill. 1679. 





27 





Allen verfus Allen. 


Com’ Darby. 

Defendant pleads, that at Macklesfield {n the County of Dar- 
by the Jlaintif hRourde the fame Aéion ; and the Defendant 
pleaded there, and the Plaintite was barred, and that the 
Waule of Atian avole withitt Macklesfield, abfque hoc, that it 
Did avife Within Chefterfield. Che JPlaihtit Demnurren gene. 
ral{y, and the ilea was ruled to be naught, becaule he doth 
not traverfe, abfque hoc, that it DID atife out of Macklesfield ; 
fo. in Cranfitoy Adions the Defendant fhall not Maw the 
Plaintiff fram the Place he lapeth dis Aion, &c. Wut here 
the Court gave the Defendant Leave to amend, 


con upoit a Warwain fo2 Walt apud Chefterfield in 








DE 


Term. 5. 


1679. 


ill. 





In Communi Banco. 





Bentley verfus Delamor. 


that the Low thall admit A. whom be intended to 


(292.) 


Traverfe, 


(293.) 


Copyhold. 
Ejectment. 


Special Ver- 


matty, after Matriane; until Warriage to the Ale aia. 


Cree: furrenDdDers to the Low, to the Intent 


of Himlelf and his Deirs, and after Warriage ta 
the Cle of Himielf ana a. in Cail. 


Che 


368 


(294-) 


Guardianfhip 
not transfer- 
able. 


(295.) 


Place omitted. 


(296.) 


Averment. 


De Term. S. Hill. 1679. 





Che Queitian was, CAbether the Limitation of the Eftate 
upon the Limitation of the Fee precedent be good o2 nat? 

he Cales cited ivere Rolle 263. 1 Leon. 288. 2 Cro. 376. 
Godb. 274. 

Per tot’ Cur’: Jt fs ood enound to limit a Remainder 
upon a contingent Fee tn Copphalds, as in Cale of AMoat- 
mages Of Coppyoids. 

Q Hurtender in futuro ig nasd, and the Wilchiel for the 
Freehald remains in the Low, 


Smith verfus Knowles. 


HE Grandfather devileth the Guardianthip of his 
Chia accogding ta the Statute of 12 Car. 2. Che 
Nueftian was, Mibether 02 no the Oedifee could grant o 
Devifle this Ouardlanthip over? Aud tn this Powe the Court 
was DivDed im Chtel Auflice Vavghan’s Cime, but now the 
Court were of Opiafon that this was a perfonal Crufi, 
and fo could not be transferred, 
2. Chey held that the Grandfather was not a Father in 
that Law, Jud. pro Quer’. ; 


Jones verfus Walker. 


Sfault and Wattery, Che OefendDant pleads an Arb 

trament fi War, and Doth not thew where the Award 
was mabe, Che Wlaintif Demurred, and for this Realon 
the [Died was ruled to be iff, Jud. pro Quer’. 


Hilbert verfus Lewis. 


EBT by thee Crectitos. Che Defendant pleads in 
Abatement, that there was another Crecutor not nae 
ined, and Doth not aver that he was living, 

Baldwin pro Def: Chat the Jlaintif—f ought ta aver that 
he wags Dead, and Cite Raftall 300. Co. Ent. 120,121. 2 
Brownl. 131. 8 Co. Henflowe’s Cate, 

Wefton pro Quer’ Cite Lovell }, Pigott. Trin. 7 Car. 1. 
B.R. Rot. 1630. aADJUTHED in Point. 

Per Cur’: he Detendant, if he plead in Abatement, 
ought to aver, that the fourth JOerfon ts living ; for it map 
he he might be dead before the Ceftato,, o2 before the Crit 
purchafed, Jud. pro Quer’. 

I Vinier 
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Vinier verfus Joyner. (297.) 


EBT ttipon a Bond againtt the OefenDant as Weir of Condition de 
{ Chriftopher Joyner. SERIE et 
Che Condition of the Bond twas, Chat whereas Chrifto- se de Dieu. 
pher the Aneeftoz did affirm that be bad paid 601. ta H. L. 
which H. L. did Deny, if Chriftopher by the 10th af November 
Dio not legally prove the Money paid, then if he paid the 
aponey the (aid rot) of November, the Bond fhould be void. 
Che Defendant pleaded, that Chriftopher Died before the 
1ot}) Of November. 
Che Plaintiff demurred. 
Sympfon pro Quer’ argued, that i a disjuntibe Condition, 
if one Sart become impotiible by the At of God, the Tihale 
- {gs Difcharged, but this is not a Disjundive Condition. 
Stroad atyucd pro Def’, Chat the Contingent being be: 
conte finpottib(e by the At of Gad, the Wond is aiicharged ; 
for He bad tilt the rtf) of November to make his JD200f ; and 
before that Cime he Dving, that fs become impafiible hy the 
Qt of God; and the JOa0f was not to be made by his beirs, 
aiid citeD 1 Inft. 206. 4 Cro. 396. 1 Roll. 447. 3 Cro. 277. 
Mich. 27 Car. 2. B. R. Rot. 543. Dyer 262. 
But the Court did Haid this was not like a Disjuntiye 
Canvdition, thaunh it a0 Depend upon a Cantingent, and 
the arty Having undertook to make WDoaf, it was at His 
Peril if He DID not, and though be was poebented bv the 
Qt of God, pet the Wand twas foreited: And Ellis cited 
Moor 645. 1 Rol. 451. Mich. 31 Car. 2. Rot. 321. C.B. Jud. 
pro Quer’. 


ela ae Dak 





(298.) 


Trial at Bar. 6 








In Communi Banco. 





Hinton’s Cafe. 


“ TALY, a Goldiinith it Covent Garden, was arretted 
, upon the sth of November 1678. by ong Stroude, iba 
‘Wy was Erector of Clarke, to wham Staly gived soo |. to 
— Wwohont Staly mabe goon Bail; but at the Cime of the 
Aevete Stroude had nat paved the CHill: Cipan the 16th of 
November, Staly hefiiy tndebted ta Hinton (the Oefendant) 
and teberal others, delivered [Plate to the Galue of rsool- 
{0 one Coles fo, Satistation of thofe Debts + Afterwards, — 
the 18th of November, Sraly turns Dimflelé ober to the Rings 
Wench Prifon + After this the JPlaintiff, and other Credt- 
tows take out a Coninifiion of Bankruptcy again Staly, 
and the Comiiifioners affign this Jplate to the Plaintiff, 
who hought an Atian of Crover for the fame ayaint the 
Detendant. 

St was refolven in this Cafe, 

1. Chat there ought to be a Petition in Tviting, to mp 
Low Chancelio, o2 elfe be hath nofarrant to grant a 
ee ulal, aid then whatever the Conmifianers do will 

2. Jf there be once a Wetition in Triting, my Lod Chan- 
cellar may grant and reveal Commiflions tories quoties, and 
need not a new Petition for a new Commiflion, but map 
fupertede the oft Commifion, either for the Wifcarriage 
of the Comimifianers, o2 in Cale af Death, op for any other 
4 Beaton, 








a En ee 


De Term. Pafch. 1680. 


IN 
~f 





Realon, and map grant a new Conunfien, and the Grant 


ing of a new Conmifiion is a Superfedeas to the oft oie, 

3. Che party beiay arvefied the 6th of November by a 
THarvant that bore Date the eb, pet if the Tarrant was 
made the 6th, it was fuiiicient to juftity, feo the Garratt 
took Effect from the Delivery and Sealing thereat, 

Cwo Doubts were made which were nat refotbed + 

1. Staly Here being arrefted, and giving reed Wali, and 
afterwards continuing trading in bis Shop, and then te- 
coming a Bankrupt by not paviag bis Debt in fir AWanths, 
&c. ether this Hall relate ta the Cime of the Areeft, fo as ta 
avon all Contras mate bp dim tn the mean Cime? And 
the Court (aid, it would be a mifchicbous Cale, tf the Lam 
fhould be fo, and it feemed to be within the Mews of the 
Statute, but they would net Deliver anv Opinian. 

20 Duettion, Cihether the Areefil, befwgy mate py the Ere- 
cuta2 before Pabate of the (Ui, was lawful a2 not, the 
the Cail was aftertvarde proved > 

And thefe two Paints the Court had oered to be found 
fpeciaily, but the Caule went of againi Hinton, aecaute the 
Giigninent of the jlate made ta bin appeared to be frau- 
Dulght, aid fo 5aB uot altered the joraperty. 


DE 








1697. 


In Communi Banco. 


Anonymus. 


Pofieffed of a long Cerm for Pears debiles it to 
B. fo2 Life, and after bis Deceale ta C. fo2 Life, 
) gg and faith nothing what thall become of the Re- 

~~ tmainder of the Cerm after the Deceale of B. 
and C. and the Queftion was, whether the €Erecutos of 
C. o2 the Erecutos of A. fhauld habe it as a reverfionarp 
Ceri? And it was argued by Levins, that the Erecutos of 
C. fhould have it; fo that in Law, it being devifed fo2 Life, 
the whole Cerm pafled, and C. bein the lat Devifee Maula 
have it. But tt was held by the Court, that tt Hhould revert 
to the ¢recutos of A. becaule, tt being erpeefly limited to C. 
fo2 Life, it Doth not appear to be the Intent of the Ceftato, 
that Dis Crecuto: Mould have it, and thep fatd, that fince 
it was now Held, that a Ocvite of the Remainder of a Cerm 
after an €ftate fo2 Life was wood, there could he no Reafon 
riven why, if the Remainder were not devited, it Hhould not 
remain in the Crecutors of the Devito. 

But it was here admitted, that if, after the Death of B. 
it Had been ifinitedD ta C. and His Aflinns, o2 ta C. yenerallpy, 
without faving for bis Life, o2 ff it had been faid, if C. die 
Without Bue, then to a third Perfon, in all thefe Cates the 
Crecutos of C. Hhouid babe it; but when the Ceftata: gives 
it for bis Life erpeefiy, awd fs filent as to the Refiduum, there 
it Hall remain with the Crecuters of the Devito, 

4 DE 
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Term. Patch. 
1698. 


In Communi Banco. 





Dixon verfus James. : (300.) 


HE Cafe: The Landholders Had Common fo2 all tn reptevin. 
Beats Levant and Couchant upon their €fkates, Diftrets by a 


the JHainetiE and Defendane were both intitlea ta o™"™ 
this Common ; and the Plaintiff putting in more 
Cattle than were Levant and Couchant upon his Ettate, the 
Defendant difirained them: And the Question was, whether 
ohe Cowmmoaneer minht diftrain another in this Cate? 

Tt was agreed in this Cale, that one Commoner might 
Have an Attion of the Cale again another that put in mae 
than were Levant and Couchant, and chat the Low minht 
in fuch Cate diftrain, and that where a Commence was tn- 
titled to Continon fo a certain umber of Cattle, as for 
ten, 02 any other certain Mumber, there, if he furcharged, 
another Commoner might diftrain. 

Jt was fikewife agreed, that if a Stranger, wha hath na ~ 
Right of Common, put in Cattle, any Commoner might di- 
fttain; but this was faid to be a Cale not pet refolved, whe- 
tiet one Commoner could diftrain another for a Surcbarye 
fn the Cafe of Levancy and Couchancy. And fo the Court 
fook Cime to confiver till the nert Cerm., Wut it feems to i Roll. 665. 
nie, adIMitting that a Diftrels may be taken for a Surcharge 
by a Caimnisiner, where the Common is fox a certain Pun 
bet, that it (s veafonable that it mimht be dane in this Cate, 

4 A- fo. 


aan 


for a altho it is now uncertain as to ‘the umber, viz. how 


(301.) 


(302.) 





-Adions for Words. _ 


many thall be Levant and Couchant upon an C€ftate, that 
muft be afcertained by the Jury upon a Crial; & id certum 
eft quod certum reddi poteft. 

Iu this Cale it was fatd, fo many Cattle thall be fatd ta 
be Levant and Couchant as the Cttate twill keep fn the 
inter, Addjgurnayur. 





Actions for Words, 





Manning verfus Avery. Pafch. 1673. C. B. 


BE Plaintiff declares, that whereas he did intend 

to fell his Lands alicui perfone vel perfonis, the De- 

fendant fait, He hath mortgaged 15, for roof, and 

to my Knowledge he hath not Power to fell them; & 

femble per le Court q’ les parolls ne font actionable; becaufe he 

Doth not alledge, that he was in Creatp with any particular 

Perfon, and that by thele Tiows he loft the Sale. Ano 

lubereas it was abjetted, that the laff Tos, And to my 

Knowledge he hath not Power to fell them, twete ationable. Jt 

was antwered, that thefe hall have Relation to the firtt; ‘and 

this ts like the Cafe, He is a Murderer, for he hath killed a 
HDI Jud’ pro def? nifi. 


Potter verfits Elliott. Pafch. 1674. 


HOU art thy Mafter’s Whore and Concubine, and he 
hath the Ufe of thy Body as commonly as I have of my 
Wife's. Refotved, that they are not atfonabie, without al- 


{edging fpecial Damane, bhecaule the Clos are of Spi- 


titual Conufance, TudDyment arrefted, And fn A. Davies's 
4 Cale, 





Aétions fer Word, ~ 29 5 


Cate, 5 Cn, 16. fuch Clos were ationable becaufe of the 
{pecial Damage. 


_ J. Huert’s. Cafe. (303.) 


TOHN Huett is a Witch, and I will have him duckt. Ree! “' 324- 
J folved, that to call one Wicch fs not ationable, without 
fapiny, He did bewitch a Horfe,&c. Judgment arrefted nif. 


Raynolds verfus Blanchett. (304.) 


HE plaintiff declares, that be was Bailiff 02 Servant Bailis. 

tO 992. Gawdy, and the Defendant fait, Mr. Farver de- 
fired Mr. Gawayp to fee farther how Rapnalds did get his Means, 
and that he was become.a Broker, and did not know but that he 
now and then threw in a Load of Corn, and that his Wife was as 
chargeable as a Lady, and if he kept him he would never let a Foot of 
Land, Refotyed per Curiam, that they are not ationable, but 
i€ He had declared, that he bad been bis Batiit certainty, 
aNd had alledged a fpecial Damage, ft had been good; an 
the fapingy 952. Farrer fafd the Clos, whereas be faid ‘them 
not, (which was averted by the Plaintiff) would not ercufe 
him any moe than (€ he had {poke them bimteif. Judgyment 
atrefted. 


Ford verfus Fletcher. (305.) 


HOU haft a Baftard, Per Vaughan, @he (Has are ac- x Roll. 37. 
tionable, Sed quere; Wecaufle it Doth not appear that 
fhe was chargeable to the Parity, and fo not fable ta Co2- 
poral Puntihntent, 


Paftnage verfus Weeden. Hill. 25. Rot. 1384. (36) 


HE Jplaintiff declares, that be did ule to buy and fell 

Timber, and to pay his Debts, &c. and the Defen- 
Dane (aid thele T0203, Thou art a Kind of a broken Fellow, and 
wanteft Money to pay thy Debts, and art 5 or 6oof, in Debt, 
and haft need enough; and: laps no fpecial Damane. Per 
Ellis: Co fay of a Aerchant, Thou oweft scol, and art not 
able (Q2-haft not a Groat) to pay ic fs ationable, Wut quere 
f€ there be not a Difference ta. fay Thou wanteft Money to pay 


it. Et adjournatur. dal 
Prefton’s 
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(303.) 


(309.) 





Actions for Words. 





Prefton’s Cafe. 


E declares, that be was a Dyer, and a Colloquium being 

had by the Defendant with bis Servant of him ano 
concerning bis Crave, he (poke thele Co0s, Where is the 
Rogue thy Mafter, I will prove him a Rogue. 

Gnd at another Cime, babing the fame Colloquium with 
his Tife, be fait, Where is that cheating Knave thy Husband ; 
I will prove him a cheating Knave, for he cheated me. 

Che fire Tows feemed too general to be attionable, 

But for the fecond, per Ellis, Windham & Atkins, {peaking 
of his Proteftion they ave attionable; as in Cale of an At 
tomep. Chough it was moved by Seife, that they ate not 
ationable, uniefs he had fet forth in what articular be 
cheated bin, and for that be cited 1 Cro. 417. but there was 
na Colloquium Had of His Crade, 1 Cro. 552. there tt was 
applied ta bis Crave, they were, 


Scroop’s Cafe. Mich. 1674. 


E is a cheating Knave, and takes extraordinary Fees and Ex- 
§ & tortion, and nae no more Wit than an Owl; 3i€ appeat- 
ing that the plaintiff was an Attoeney, attionabie. 


Bell verfus Thatcher. Mich. 1675. B. R. 


ELL twas a Letter-Carrier, and the Defendant fpoke 
of him thefe Cows, viz. He breaks open Letters, and takes 

out Bills of Exchange; and avers, that be therebp loft bis 
Jmployment ; and held not ationable; for Hale faid, by the 
faine Reafon, if J had {ad of him, That I gave him a Letter 
to deliver on @uesdap and he kepr ir till TUednesday, he minht 
Have an Aitian, Afterwards this Cale being moved again, 


the Court Held the (ows were uot ationable; becaufe na — 


Colloquium {vas laid to be of bis Implopment at the Cime 
then the Wows were fpoken. And Hale compared it ta the 
Cale of a Bailiff; if it be faid that He fells by falfe Meafure, 
there being na Ditcourle of His Imployment, they are ust 
ationable, Hob. 76. And fo ff a Ban favs of an Attoenep, 
that He is a Knave, the Tos are not atianable, uniels 


there he a Colloquium {aid concerniny bis prattifing as an 


Attonep. 
4 ‘But 











Actions for Words. 2 


sBut if the (ads be fuch as do neceflarily relate ta bis 
GFiuiplopment, then the Clgds are attisnable without anp 
Colloquium ; a8 to fap of an Attarnep He is a Knave in his 
Practice, 02 He arrefteth without taking out Writs, &c. theie are 
ationable without anp Colloquium, becaufe they uecetiarily 
relate to His Jmplayment. 


——$———— 





Whitehead verfus Founes. Patch. 1676. B. R. Gro) 


HE Jdlaintif being a WMidwite heoughe an Aion fo2 ofa Miawit. 
thefe Cia08, Thou art no Midwife, but a Nurfe; and if 
Thad not pulled thee from Mrs. J, &, thou hadft killed her and 
her Child. Per Curiam, @hep ate ationabie, becaufe they 
Difparage Her in her Fnployment and Jd2ofeion. 


HOU haft picked my Pocket, without ft be fafd felo- (310. b.) 
nioufly, 9) 1 will bang thee, 02 fame fuch fubfequernt r= Pick-pocket. 
planation, not atfonabie; for, ag Wylde fafd, if is a tart 
Nel Saying, The Lawyers have picked my Pocket. 1 Rol. 68, 73. 


Dudley verfus Spencer. Trin. 1678. Bee Canad 
H® is an Heretick, and. denieth the Articles of the Chriftian 

§ Faith, @he Court inclined, that they were not aien- 
able at Conmen Law, without fpecial Oamane alicdixed,; 
but the arty oundt to fue in the Ccciehattical Caurt, Ac- 
journatur fil Mich. Germ, 


Witherly verfus John Hermitage. Mich. 1678. Giz.) 


AE jJOaintif Declares, that whe twas a Dancing 9t- 

fivefs, and feberal pounsy Oenticmamen tuere ber Scha- 
lars, and the Defendant feoke thele Tes of her, She is as 
much a Manas} am, and got J, &, with Child; ratione cujus 
fhe loft her Scholars. 

Che Court Did inctine that thefe Wows were not attian- special Da- 
able, without alleging fpecial Damage, and the fapyingy he ™s- 
lofi her Scholars is no (pecial Damage, but He ounhe te fay. rot. 63. 
Which He foe in particular, ag in Lots of Bareiane, ft mut 


. be faid with fic a (erion in particular, and fs where Citie 
> to Land is flandered, the JlatuthHT mult Hew, that be was 


in Communication with fuch an ane, &c. 4 Co. 19. 
4B Holt j 
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(312. b.) 


Preterperfect 
Tenfe. 


(313.) 


1 Rol. 72. 


Actions for Words. 


Holt pro quer’ task this Difference ; where the {pecial Da- 
nage 16 One Particular, as in Cale of Marriane, there the 
very Joerfan suxyt ta be alledged, but there it may be in 
feveval Particulars, as in this Cafe, there it is not neceflary 
to alledye any particular Schelar that the (oft, but to fap in 
ane that fhe iof ber Scholars; and De compared it ta 

the Cafe in 1 Roll. 63. Of one that had Childen ta board, 


ree Curia advifare vult. 





HE is a Strumpet and a Bawd, and kept a Bawdy-houfe. 

.) Bowed by Darnell in Arreft of Judgment, becaule fag 
the Css Strumpet and Bawd, they ave not attionable, and 
tie latter Cie2ds De not accule her with a prelent Crime, as 
to fay J. S. had the French Pox {8 net attianable, Noy sr. 
Style 22. 

Wut per Cor, Che Cales are not alike; for thaugh a wat 
had the French [Dor, pet be map be tree not ; and fo the Rea- 
fan why thele Miaws are attionable in the mefent Cente ig, 
beeaufe of the frighting Ieaple from Converle, which 
there is no Caufle for when the arty fs well ayain,; but in 

this Cafe, if the Platntii Din fownerly keep a Balvdy-houle, 
ne iS punithable fo2 ft Hill, Judgment pro quer’ nif. 


Banfield verfas Lincoln, Trin. 1679. B. R. 


E E is a great Rogue, and killed a Man a-board a Ship, and 
4 H if he had not given Money to have taken himfelf off he had 
fuffered for it. 

Tt was moved in Areeft of Judgment, that the Hows 
{rere not akionable , fo2 ta fay one hath killed another {§ Ot 
ationabie, fo2 i¢ may be Done in Crecution of Pulice, o2 ju- 
ftifiatly, as where another goes toa rob me on the Di rbway; 
to which the Couct inclined. 

But here the Court were of Opinion that the Wows were 
ationable, by Reaton of the follotwing Tiaws, if be had nor 
given Money he had fuffered, tuhich thes that be intended a 
felanious iilling. 2 Cro. 423. 1 Roll. 72. Jud’ pro quer’. 


Gyles verfus Bifhop. Trin. 1680. 


HE JMaintif— was a VDrdwife, and hrought an Aion fo 

thefe lords fpoken by the Defendant, viz. She layerh 

no Woman, bat Dr. Chaiwberlatt or his Lady doth her Work; 
4 bp 











a 
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by Realon therest fhe lott her Jmployment, and theweth 
particularly the Jmplapyeivut af uch a joerfon. 

qHoved in Areee af JuIGtient by Crooke, that the (iaws 
are not attionabic, North thelied that they were not; far 
it ig no mare than lf ft fhould be faid of a Lawyer, that He 
draweth no Conveyance without the Affiftance or Advice of the 
A:torney General; and thounh a fpecial Oamane be alleagen, 
pet f€ the Tos do not impor Scandal they are nat ac- 
tisnable. Ellis Doubted. Wut per Cur, Let Judgment fap 
tilithe sthers mohe. Atterwards, it beiny moved again, the 
Court were of Dpinion that the Mies were ationatle, be- 
caufe the Lain is bery tender of JBeonles Jmpiopwents and 
POrcfeflions, and it being a fpecial Damage, and it is a 
Scandal te her, and tinplyeth that the Hath but little Swi, 
and cannst Do jer Uo without the Delpy of another. And 
per North, @ao fay of a Latwyer he never gives his Advice, but 
he confults others, {§ attionable. 1 Roll. 54, ss. 


Mich. 1680. Gr.) 


bo" calif one Papift and Penfioner.. Vide poft Cave 714. 


Harris verfus Tucker. Pafch. 1681. Ge) 
HE [Olaintif was Walliff ta Sir Sandys Fortefcue, and 
the Defendant (aid of Him, He is a cheating coufening 
Rogue, and hath cheated Sir &, Fortcicuc ; wip being asken 
wherein, be enfinered In many Things. Gerdit pro quer’. 
Che Court inclined, that tele Cows were nist ationabie, 
becaute be Doth not charge him with cheating in bis. Smplay- 


iment, neither Hath he laid any tpectal Oamane. Roll. 62. 
Hod. 76. 


Dorrell verfus Grove. C. B. oo 
E isa filching thieving Rogue, and fo was from his Cradle, 
H and I'll prove it; and he can be no other, for he carried 
away Boards and Timber from this Houfe into a Wood hard by, 
and there kept it till the Coaft was clear, and then took them to 
his Brother’s Houfe, and there fet them up. ({¢eDitt pro quer’. 
Srgined that they are not ationable, for Thieving iinparts 
onip an Suclination, Chee Fulkices incline q’ font action- 
able: Thieving finports an Ad, Thievith fs but an Inelination. 
Charleton econtra. Getley 
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Papitt. 
Poft Cafe 714. 


Actions for Words. 


Getley verfus Munt. °C. B. 


HE Plaintiff being a Caplan, the Defendant faid of 

Hitt that he had entred himielf a Prifoner in the King’s 
Bench, per quod He lot bis Credit in Buying and Selling. 
Cedi per Que’. 

Refolven, that the (lows are not attionable without fap- 
ing feecial Damane, and the Gerdié will not belu it; fo? if 
He Doth not fpeciaiiy alledge bis Damage, the Defendant 
Doth not know How ta pepare fo2 his Defeuce, 1 Roll. 230. 
3 Cro. 83. 


Sir T. Clarges verfus Rowe. Mich. 1681. C. B. 


HE jplaintit declared, that De twas a Deputy Licu- 

§ tenant, and ffoad ta be eleited to ferve in JPariia- 
ment, aud that the Defendant (aid he was a Papilt. Clerdic 
pro Que’, 100 Warks Damages. 

At beiay inoved in Areett of Judgment, that to cail a 
Main Pavitt was not atfonatle, Ft was Held by all the 
Julges, that the jolatutift being a Oeputy Lieutenant, &c. 
tie Giads were ationable, and although it map be foymer- 
1p it would nat have been actionable; pet now, fince the 
(11020 -apitt Had hy Gitane acquired a woele Acceptation, ta. 
{peak it ofan Diticer is atianable: Qn Charlton held, that 
tO call any Wan a Papift would be ationable ; for it is as 
much as to fap tm a manner, that be is a Crapyta2, o2 at 
ical one that owns the Supremacy of the ape; as Dounce 
faxuerly fignified a Learned Dan, but tow the Sinnification 
pate much altered, that to call a Lawper Dunce is ation 
able, 

he Cales cited twere 2 Brown]. 166. Ireland ), Smith, Trin. 
27H. 8 pl. 4. Qi Levins cited feveral Cafes where Claws 
would be adionable fpoken of an Dicer, that would not be 
fo tn the Wale of a conmoan Joerfon. 2 Cro. Sit Jo. Taf- 
borough’s Cafe, 2 Roll. Rep. the fame Cale. 3 Cro. ror. Sir 
W. Walgrave, 2 Cro, 202. Smith ), Turner, 2 Cro. 56. Sit fo. 
Harper, 3 Cro. 358. Sty.22,23. Hamond \}, Kingfton, Hetley 167, 
168. 3 Cro. s02. Sty. 363, 364. 

Mich. 21 Car. 2. B. R. @it Jo. Kerne Y, Osborne, Ca fap of 
a Juftice of [eace he is forfworn, 13 ationable, 


4 Erroneous 


Defendant, anv fo is the Gfage in London. Per Wild, &c. 
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Erroneous Entries. ..., 


4 CIRE pro Sciri {ff @ Venire facias, Evraz itt att Inferia2 Scire. 


® enough. Vide ante Cafe 122. 





Meancy alledyed in Erve2, and concludes, & hoc paratus eft (320. b.) 
verificare prout Curia confiderabit; and wood, Vide ante 
Cafe 126. 


(320. c.) 
Welpals vi & armis en le Court de Windfor, & mifericor- Milericordia. 


dia inftead of a Capiatur, and Judmment revered, Trin. 
B. R. 1673. inter Underwood and Burlacy. 


Hawkins verfus Wills. (321.) 


YN the Venire facias there was XII". in this Wanner; & per *U"- 
Curiam, ff is mood; but if it had been 12 it had been 
bad, but the Roman Figures ave qood, 
Gnd it was faid bp Wild, Chat Confideratum eft per majo- 
rem {9 bad, but Confideratum eft per majorem in Curia {9 Per majorem. 
yoo, fo2 otherwite it might be in a Cavern, 


Rogerfon | ver {us Jacob. (322.) 


Ht Norwich Court. 
T was refolved, that tr an Aiion upon a Bond the Plea nee de 
Non dedicit pleat, fed inquiratur de debito, is well cnaugh, is 
being accowing to the Gfage. And the Cuftam in thate 
Cales is, t€ the Party hath paid the Wanepy, to find for the 


(322. b.) 
Receptum eft {it the Venire facias, and Doth not fap per Venire facias. 


Curiam ; and the JuBgment in the infertog Court was 
reverfen, Poft. Cafe 390, 395. 


ANG The 
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323.) The King verfus Parfons. 


Poft Cafe 517, ist to reverie a Judgment: Che Reco certifieo 
ae aie _4 Was preceptum fuit vicecom’ fg2 the Venire facias, whereas 
mae it ought ta have been preceptum eft, for the Record it {elf is 
to be certified, and not the biftow of it, Hale femble q’ eft 
bone, becaule it is not in the Venire it felf, but only the 
Awarding of it, Twifden, that itis naught, and bath been 
fo ruled oftentinies, efpecially as the Recow Here is, fo it 
{8 quod defend’ ponit fe fuper patriam, and then the Venire 
being {1 the Preterperfect Tenfe, it ig ag though the Venire 
Had beet awarded before Flue joined, Advifare vule Cur’. 

Afterwards it heiny moved again, they held that precep- 
tum fuit was well enough, and moft of the JPeecedents ave fo, 





Prohibitions. 





Sir Oliver-Butler’s Cafe. Trin. 1673. C. B. 


WIR Oliver Butlers Lady fued him in the Spiritual 
Se, Court for Alimony, and he came by Serjeant Bald- 

} win, and moved foz a [Pabibition, and fuggetted that 
"He had by Jndenture conveyed over Lands to Cruttees 
of the Clalue of 3001. per Ann. foz her feparate Maintenance, 
and that they thewed this in the Spiritual Court, but thep 
refuled ta admit it, &c. 

Per Curiam, j20 JO0hibition, fo this Court cannot take 
Motice of a Deed of Cru_;, but if it be proper for them 
to mabe fo2 a JOLavibition any where, they mutt go inta 
Chancery, for the Crecution of Crutts peaperly belang tathem, 
But hefioes, Alimony is a Ching that the Ecclefiatical 
Court hath properly Connifance of; and if there be a feparate 
4 Wate 














rr 
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Maintenatice already, thev will take it inte Confideration, 
at leak bp way of Detalcation in the Aiimonyp, and if the 
Party be charged toa hard, be map have bis Appeal, 


Thornton verfus Pickering. B. R. (325.) 


HE Defendant fued the Wlaintif in the Spiritual Vor 
Court for faping He was the Father of a Baftard-Child. 
Che Piaintife fays, he tpoke then at the Selians, where the 
Defendant was adjudged to be the Father, and to maintain 
the Child. Che Defendant fays he fyoke them out of Sel 
fions. Qnd the jpiaintift Demurs, and Gad the Prohibition, 
per Curiam: ffo2 by the Statute of ——— the Seflions 
are made FuDyes of the Fathers of Baftard-Childen, anv 
therefore they fhall not trp it aver again in the Spiritual 
Court, for be is legally convitted, and it is like as if a Wan 
be conbited af Perjury, any Wan may call him perjur’d, and 
juitify. 


Trin. 1674.. C. B. (326.) 


T nas fafd per Curiam, that if an €cclefiattical Judye Do Oath. 
put atiy Perion te accule hinfelf upon Dath, a JDrahiv{- PoC 34- 


tion ought ta go. Vide Stat. 17 Car. 2. 13-Car. 2. 12. 
Qnd that in no Cate the Spiritual Judge ought to cite a 


Ban ex officio, althounh the Gatter be of Spiritual Conu- 
fance: but that tt ought ta be peefented hp the wWhurch-war- 
Den, Winifier o2 Cicar, and then be might proceed: And the 
Spiritual Junge ought to peeceed awatnft a Wan ex offico ng 
mize than a Fudge of Afife, &c. wha thous) he knows of 
Misdemeanors, pet cannot take Watice ct then, fo as to 
punith then till chey be peelented by a Jury, Aid Here a 
{Prohibition was granted to Bit Ed. Lake, fo2 citingy the 
jlaintif{ far not caming ta Churcy, no anding up at the 
Confelisn, &c. becaule he cited Hint ex officio withsut anp 
pefentiment. 


Miller’s Cafe. (327.) 


PDohibition was moved for Ly 952, Pawlixton fo the Adminitra- 
Canfitey Court of the Wiihay of Exeter. he Cafe to 
was: Che Plaintif’s Father haa Jilue thee Daughters, 


the two Plaintiffs and another, and oping Jutetkate His Tike 
aD: 
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aBminiftred, and Died, and made the two [Plaintiffs her Er- 
ecutors, wha bad fever af Wands, fame in theit own ames, 
and fame in the Ieame of their Wather, ta whom thep were 
€recutas;, they allo took out Adminiftration de bonis non 
to the Father. Jt was fuggetien in the Spiritual Court, 
that fome Bonds which chev had in their own Mames were 
fn Cruft fo theic Father, and that fame Wands in the We- 
ther’s Mame were Debts owiny ta the Father, but the We: 
ther belting Uaminifiratcir bad altered the Waoperty, and ta- 
ken them in ber oun Mame; and the third Sifter fued foe 
Diftribution sf thele Debts. 

As to the fitft Part the Court were of Dpinion, that a 
Johidition fhould go. fo2 a Cruft is not eraminable in the 

Spiritual Court, fo tyep are not a Court of Equity. 

As for the other Part, they would Deliver na Dpintan, the 
Court not being full, it being upen the Conftrution of a new 
Qt of JDarliament. 

Twifden put this Cates: A. hath feveral Oebts owing by 
Wand, and Dies, and makes B. his Crecuto., wha delivers 
up thefe Wands, and takes Bond in bis oun Mame, and 
Dies Intettate. 

Afiets. Che Queftion is, how the Creditors of A. Mall recover 
thele Debts (there beiny no other Aflets) of the Aominittra- 
to2 de bonis non of A. O2 the C€recttoz of B. Fe teemeth 
there is to way but bya fpecial Aiion of the Cale againt 
the Crectitor of B. fo, the Altering the Woends is na De- 
vaitavit. 


(328.) Corny and Curtis verfus Collidon. 


A@tion far Ie HE Defendants ABother, being tared to the Repairs 

Pi anes of the Church, for Mon-payment was excommunicated, 
and the Defendant pamifed the Plaintiffs, being Church- 
wardens, that in Confideration the Bithop, at the Initance of 
the Defendant, would abfolve her Wother, that the would 
pay it, &c. and ‘querment was made, that the Bithop had abe 
foived Her prout, &c. 

Church-war- Jt as moked in Accel of Judgement, bhecaute the Platt 

dens. tiffs De Declare by the Mamie of nuper Gardiani, and are not 
Gardiani at the Cime of the Afton hounht, and therefore 
this Aktion Mould have been beought hy their Succefiors. 
1 Leon. 177. where an Aition of Crover for Goods ought ta 
be heounht by the prefent Church-wardens. 


I | But 
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‘But the Cauce fatd this Cale Difetred fram tat, fa this 
ig bsugie upot a collateral jOramile, ane where i jOramiic 
{s made ta a Stranger upan a good Coniteeration, je that 
Hath Tntereke in the yomile Hall Have the Atiaw, and Tu- 
fiice Wylde cited Yelv. 1. a 

Another Objection was, that Matice of the Ablolutiaw wis Notice. 
not aligaged. Jt was anfwwered per Curiam, that where the 
Chiny ties as weil in the Motice of the Defendant, as oF 
the JDiaintiff, there the Defendant hall take Motice at dis 
JPerii,; and fo he ouyht in this Cate. . 

But the great Queftion was, whether o2 na here was any 
Conderation, becaule they habe not ailetgen that chev 
were Church-wardens at the Cime of the Jamife made, 
whereby it miabt appear thep had anv Right to demand the 
Boney; and then the Cale will be no moe than if the 
JOronife were made to a Stranger, if the Wihop would ab- 
foive at ber Requeft. Wut if it had been tn Conhdera- 
tion that the [Dlaintiftg confentirent, o2 would not obftrut it, 
02 that the Wihop ac their Fnitance would abfolve, it twoould 
Have been well enough: Per Twifden. Sed nunc dubitaverunt. 
Adjournatur. Er poftca Judgment Was given fo2 the Plaintiff. 


poe meee naemmmenneen wmen en 





PQrabibition as payed to the Withop’s Court af Exe. 329.) 
ter, Upan a JOrGCeeDiiy there again the Jlaintiff, up- 
ON a POrelentment made by Church-wardens, that the Plain: 
tiff Had abfentea himieil trom Church four Sabbath-Davss sarpacn. day. 
Vid it was moved by Serjeant Jones for a JPobibvition, 
1. ecaule the Sabbath-Dap is Saturdiy, and the Party is 
not Bound ta be at Church upon a Saturday, unlefs ic bea 
Holiday. Wit to that the Court anfwered, that Sabdath: 
Dap noo is intended sur Sabbath-Day, and fo it is caticn 
ii the Lituray and in the fourth Commandment. 2. Tt is not 
{aid what Sabbath-Dapys He was abfent fram Church, fo that 
the Jlaintiif cannot telf how to prepare for Anfwer; for ver- 
Haps tt might be befae the At of Wardon, and then the OF 
fence is pardoned, Vaughan: Cie ate net Juwes of the 
Fowns of their Preceedings in the Spiritual Court. but (f 
it be itvesular, the arty may be remedied by Appeal, when 
the Subjet MWatter is properly within their Furisdigion, 
Windham: Che Charge ought ta be ceetain, that the Party 
Map know How to make his Defence, o2 elfe it will he like 
the Cale of a general Citation. Nar. Brev. 41. Gnd tho’ it 
thas faid, that it mud be intended fa SHabbath-Daps within 
the Bear that he is Cyurch-warden, pet Ellis aufwered, aS to Cherch war 
| 4 D that, den. 
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(330.) 


Church Re- 
pairs. 


(331.) 


Surviverfhip. 
Pott Cale 3.39. 
Doét. & Stud. 
12. fo. 198. 


(332.) 


Incertainty in 
the Libel. 


Prohibitions. 


that, that the Church-wardens may prefent an Offence 
committed before they came into their Office, as Gblence 
from Church for feven Pears together bath been prefenten 
by Chucch-wardens, GF Jhibition nifi was at late granten, 





Hill. 1674. 


Pahibition wags wranted in the Common Wieas to 

Dp Exton, Chancellor Gf London. Che Cafe was: g 
Church then veiiny aut of Repair, he granted a Comniice 
fion to fame of the Parisianers ta make a Cat for the Rez 
pate of it, to which Car feine of the Parifhioners refuted to 
pay; and thereupon a Litel was preferred in the Bithaps 
Court again them: And they moved for a IPohibition, anv 
Had it, Per Curiam: Wecaule that wap of Caration by Cone 
miffioners is ean Late, ant Cares for Repairs of 
Churches ought to te made bp the Church-wardens ana 
the majsz Part of the JParifhisners , which if thep refute 
to Do, the Spiritual Court may proceed again them ail bp 
Ercommunication, untels thep fubmit, ano thaugh the Spt 
ritual Court may conipel the }aritionces to make a Car, 


pet they co cenftitute Cammifiioners to make this Car. 
Vide 5 Co. 64. 


Barton’s Cafe. Trin. 1675. B. R. 


Dies, and makes B. and C. hig Erecutors, and deviieg 

a Legacy to them betwirt them; B. takes Dusbana 
aud Dies, and the Husband fies C. in the Ecclefiattical 
Court for a AWotetp; for in that Court they will not allow 
any Surbivarhin, and therefore C. moved for a JP2abibi- 
tion, and, it being oppofed, it was granted per Curiam. 
qua the Court cola them, if they were nat fatisfien, they 
night Demnur to the Declaration. Vide 2 Roll. 301. Mes nota, 
q’ le fuit la eft pur un legacy, mes icy le legatee eft mort. 


Trin. B. R. 


prohibition twas moked for, becaule the Libel in the 
e€cciefiattical Court was again the Jlaintif— for not 
coming to Church at all, o2 very feldom,; becaule very fel- 
DON gi utterly fncertain. Wut te that it was anfiered 
per 
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per Curiam, that that was their Foun of JOroceeding there, 
ana though fuch a Pleading Here mould have been naught, 
pet ft being according to thetic Foy of Pocerding, it was 
well enough; and ff {t was not, they might help themfelves 
by appealing, And Twifden cited a Cale, where a Libel was 
£22 peaking (candalous Cos, vel his fimilia; and the Coutt es fmitia. 
would grant no Pohidition, becaule it was theit ulual Tay 

of JOoceeding. 





FF the Eccleliattical Court refule to vive a Copy of the (432. b.) 
J Libel, the Party may Have a JSobibition (upon Aida- copy of the 
Dit made of if) quoufque thep grant a Copy of che Libel. Libel. 
Nat. Brev. 43. i Rol. Rep. 395. 


Che jarloti of M. died, and B. was prefented and 333.) 

» Died, and then C. tas prefented, and be flues the Ex- Dilapications. 
etuters of A. fo2 DilapMations. And a P.obibition was 
moved faz, becaute that there had been ait intermediate 1Dar- 
Ton (B.) prefented , but it was Denied in the Comion JPleas. 
qnv now the Bing’s Weneh being moved, it was denied 
here tikewife, becaufe the Conufance of the Watter peoperip 
belonging to the Spiritual Court, tf thep proceed irrenularly, 
the jParty map appeal. 


Wortefley’s Cafe. (334) 
FE moved for a W2ohfbition to the Ecclefiattical Court, vrarsiage 

; iebere be was fued for marrping bis Wife's Siffer’s prosibued. 

Daughter, andthe Duettion was, whether oz no that was? fo f° 

Within the Levitical Degrees? And Bit Jo. King, wha mO- 255. 

bed for a Confultation, held that ic mas. He {aid it Down 

fo2 a Rule, that where any Warciage is prohibited ta the 

Wale, the fame is prohibited to the Female in pari gradu; & Ante Cae 

fic vice verfa; and be fait, this is the perp fame Degree that 2% 129172 

ig ft Levit. xviii chap. 14 ver. fo2 there the Wephew is forbin 

to matey the Aunt, and here the Cincle marcies the Miece, 

Wut Twifden fatd, there is a Difference betineen the Wiece 

mateping the Cincle, and the Mephetw mactping the Aunt; 

f02 fit this latter Cale the Aunt lofeth her Superiority, tut 

in tye founer the dncle keepeth it; and be fad, in Par- 

fon’S Cafe itt 1 Inf. a Contultation wag gtanted, which is 

the berp fame with this; and he cited More’s Cafe, Moor 


go7. 
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907. 3 Cro. 228, 2 Inf 683, Hill. 11 Car. the Cate wh Allen 
and Watts, Hob. 181. 2 Roll. 832. Wut the Court doubted of 
it, and owdered the OefenDant to Demur ta the JP2r0bibitian. 


- ' 


(335-) Devifes a Lepacy to C. and makes D. his Erecutay, 
Hdminitrator R Py and Dies; D. makes E. an Infant his Crecuto, and 
tor durante Dies, and Auminifttation is committed to F. durante minore 


minore atate. etate Of E. C. the Lematee fues F. in the Spiritual Court 


fo2 bis Legacy; and F. moves fo2 a Jorobhibitian: Wut the 


Court Denied it; fo2 although an Aominiftrate, of an Cre: 
Cito. is not an Auininiftrata ta the fir! Ceftator, pet an Av- 
miiniffiato2 durante minore etate {§ loco executoris, and map be 
fued, as the vecuto of an Erecutae may. 


(336) Waterfield verfus The Bifhop of Chichefter. 
: Mich. 1676. C. B. 


Oath of a HE WDlaintiff obtained a Prohibition, upon a Sune 
Chea neftion, that be beiny Church-warden, and refufing to 
ie fivear to the Articles contained in a Wook that the Wifhaps 


fend about at the Gifitation, was prelented in the Ccclettatti- 
cal Court, notwithttanding be offered to take an Dath to 
crecute the Office of a Church-warden accowding to Law. 

Wut it appearing afterwards, that the Dath they required 
of bim was, that be fhould prefent all Offences again the 
Wings €cclefiattical Laws accowiny to Law, and fo? his 
Dircétion was to habe one of thole Books: And thereupon 
the Court granted a Canfultation, becaufe according to Law 
DD govern the whale Oath, and here he was not bound to 
peefent all Offences anoint the Watter in that Book, but 
{uch ag were again Lat. 

Any this JDrobibition bei printed and tranflated into 
Englith, they faid it was a Contempt to this Court, and if 
they could find the Parties they would puntth thent, 


337.) Smith verfus Tracy. Hill. 1676. B. R. 


Diftribution HE Queftion was, whether a Brother of the Dale 
ratceee ce ‘Blood thauld have Dittribution within the new Sta- 


“tute? And it tags argued by Holt that he Mould; and bp 
992. Solicitor that He fhaulD not, Et adjournatur. Aud Twil- 
den cited one Browne's Cafe in the Delemates, where it was 

4 adjudged, 
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adjudged, that AUminiftration thould he granted to the whole 


Blood, which hould be preferred before the Half Wiood. 
Poft Cafe 345. 


OTE; Chis Difference was taken Hy Saunders, viz, (338.) 
Ghat if a Lefice fo Pears, as Erecuto2, purchafe the Exinguith- 
Reverfion, this hall ertinguih the Cerm, becaule it is bis TRo. 932. 
own At; but if one that bath a Reverfion be made Erecu- 
to2, and hath a Cerm that Hay, that hall not be an €Ertin- 
nuifhment, becaule the Cerm and the Beverfion ave can- 
joined by Qe in Law. 


Barton’s Cafe. Pafch. 1677. B. R. (339) 


‘ HIS Cale caine tow to be argued upon a Demutret C0 Jointenants 
the WPohibition, and fo as much as it appeared bp Legatees. 

the Suggettion, that the Executor had contented to take ag 2° 

Levatees, that by this Means the Jo.0perty vetted in them 

as Legatees, and was altered fram what it teas when thep 

Wwere Erecutors ; for when they were Crecutors, one might 

Dave granted away all the Goods, but now one can grant 

but a Boiety ; and when a certain Cding, as a Hore, 0 a 

Cow, &c. ig Deviled, as Coon as the Crecuto2 affents the 

Property vets in the Lematee, and be may have an Ation 

at Common Law fo2 the Recovery of the Ching, and there- 

fore Differs from the Cale in 2 Roll. 301. fo2 that was for a 

Legacy, fo whic) the Comman Latv can give no Remedy; 

and that is given as the Reafon of the Cafe: And the Court 

inclined fo2 that Realon to cantinue the ID0bibition. Che 

Books Cited were 3 Cro. 511. Co. Entr. 506. 2 Cro. 206. Moor 

915. 2 Co. 45. Bro. Devife, 6. 


prohibition was prayed, becaule the Warties were fued (340.) 
To2 Rates to the Repairs of the Church, and fugwetted, Church- 
that fome of the jarithioners tere rated, and others were Lon 
never vated at all: Gut the Court would not hearken to yew. is. 
it; fo they (aid, if they were grieved, they minht appeal, 
and it was proper for the Cramination of that Court, fo 
Church-Rates were not fable for at the Common Law, 
and they having Conulance of the Principal, might eramine 
the Equality of the Rates as incidental. 


4 E Trin, 
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(341.) 


Oath ex offi- 
cio. 
AnteCafe3 26. 


Irregular Pro- 
ceedings. 


Matter of 
Common Law 
incident. 


Nota. 
Incidents. . 


2 Init. 608. 


uM iuogay Maas. 


HE Church-wardens of ——-—— after their Pear was 

erpired, were cited inte the Spiritual Court ta wake 
a jO2efentment per vim juramenti, which they bad taken as - 
Church-mardens ; and they peefent one Ford for not coming 
to Church ; and Ford, bheitiy cited fo this inte the Spivitual 
Court, prayed a Prohibition. 

Gt was urged fo2 a jOrbibition, that this Caufe was all 
one as ff the Judwe bad cited a Werfon to appear ex officio ; 
becaule bere be bangs in a fPerfon by a fide ind to pe, 
fent per vim juramenti, tohent bis Difice and the Ating upon 
bis Dath were Determined, fo2 he was ta at upon his Dath 
to ianyer than be continued tn bis Office ; ana the Cates 
cited on this Side were Harding Y, Ireland, in this Court, 
Mich. 26 Car. 2. Rot. 536. 12 Co. 27. Hetly 61. Hob. 247. 
Watt's Cale, 3 Cro. 201. Moor 907, 42. 1 Leon 177. 2 Rolle 
107. Anti Bude Ackins Was of Opinion that a P0hibition 
ounvt to be granted, 

Sut North, Windham and Scroggs tere anaititt the D2o0ht- 
bition; fo2, 

1. CUbere the Matter is whally of Eccleliattical Conni- 
fance, there, though thep Do procecd ittegularly, na PP20hi- 
bitfon tall be avanted, but the Party ought to Have his 
Remedy by apy of Appeal. And Here this JPeflentment, 
though it he after the arty is cut of bis Office, pet whe- 
ther this may not be bp theit Rules and Canans non con- 
ftar to this Court. 

2. (bere a Watter is of Cccleliattical Cognifance, if a 
wWatter determinable at Common Law tutervene, they hall 
tty that, evcept it be in Cale of a Modus, which bp the Law 
they cannot try; as if a Legacy be ued, and a Releate 
pleaded, they tall try this Releate;, but then it mutt be with 
this Difference, 

Chat when they try an incident Matter determinable 
at Common Law, by Realon of theit Jurisdition in the petu- 
cipal Batter, there they hall be tied up to the Rules of the 
Common Law ; as in the Cale, if a Releale be pleaded to 
a Legacy, and there be but ane Titnels, 02 elfe the Wit: 
nefies Dead, and they will not admit of proving Dands, nor 
allow one Tiitnels fo2 a JP00f, they Mall be probibiten ; fo2 
although thofe Matters came under their Cognifance as Jn: 
cients, pet being Watters oviatnally of Cempozal _ 

I ance, 
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fance, they hall go accoeding to the Ruies of Common 
Law. 

Qnd it was fait bp North, and acknotuledDyed by Atkins, Voluntary 
that as Suits may be commenced in the Spiritual Court Pore 
hy {Deelentments of Déicers upon Dat), fo there map be o- 
{untary jOramaters, and fuch Suits are aliawed,; fo2 then, if 
the Watter he not made out, o2 at Ieatt a probable Watter, the 
Party that is fued thall have Cofts again fuch Pramater ; 
and be cited Clarke’s Praxis, twbhich he commended fo2 a peettp 
Baok, and fo if this Sule was not toell canmnenced there 
bp the JOrameter as an Dicer, pet he fhall be taken ag a 
Loluntary [Promoter , (hut Atkins faidD that could not be fo 
underitaod here, becaule it appears that they compelled Hint 
ta prefent,) and fo the Watter being of Ecclehaftical Cog- 
nifance, the Regularity of theiv Paceedings is not eramin- 
able fn this Court; and if thep peoceed irregularly it mutt 
be reimedicd by Appeal, and fo the Wo.0hibition was Denied. 
Gutharities cited, Lat. 228. Hob. 188. 2 Roll. 318. 


Smith verfus Wotton. C. B. (442) 


HE Plaintiff, beiny a Feme Covert, fied the Defen: 

Dant in the Spiritual Court pro reformatione morum, 
fo2 faving to J.S. that the JDlaintif— was a Whore, and a 
common Whore, and he knew her to be a Where. 

4t was fugnetied fo: a }ohfbiticn, that the Dusband of 
the Jdlainti® Had given a Releale to the Defendant in the 
Ccciehatical Court. Co that this Difference was taken per 
Curiam, 

Chat where the Wife fueth for a Duty asa Legacy, &c. Suit by Feme 
there the busband’s Releale is a goon Bar, and if they Cv ,, 
refule to allow it, a W20hfbition Mall wo+ Wut here ft be- Baron. 
ity pro reformatione morum, the Feme map fue alone, and the 
Warain’s Releale is ra Bar, 

Chen it was alicdyed fo2 a [S.0bibition, that theie were but Pot Cae 347. 
Mas ot Deat and pation, to call a oman Chore, anv 
fo they ounbt to be peobibited, Co that this Difference 
twas taken per Curiam, 

Chat it one cated another CUhare, this was but a pation: whore. 
ate Erpretiion, and no Suit (haula be fo2 (t in the Ccclefiati- 
cal Catt; but if it div charge her particulartp that fhe was 
haugbt with fuch a ane, o2 that ihe was fuch a one’s Hore, 
there they minht fue in the €cclefattical Court : Ana bere 

it 
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(343.) 


Poft Cale 655. 
Vent. 341. 
Devife. 


Devile. 


New Publica- 
tion. 
AnteCafe 287. 
3 Cro. 493. 


43 Ed. 3. 31." 


Dy. 142. 
Parol Aver- 
ment, 


3 Cro. 493. 


Prohibitions, 


it fs fain, that be tne ber to be a CUbore, which is a 
particular Charac. 

Wut here another thing is, Chat the Wiaws were not 
fpoken to the arty herfeif, and fo cannot be intended 
Cows of Meat and Wafiion, being Cooken to a third Werian ; 
and the Court granted no Prohibition. 


Steede verfus Berrier. C. B. 


Wan vevifes ta his Son Robert, and at the Cime wheii 

the TUtil ig made be bath a Son Robert, and a Grand- 
foi Robert; the Son Robert Dies before the Ceftator, who 
after the Death of bis San new publitheth bis CUM, and 
Declares by [Daral that bis Ganafon Hheuld have thofe Lands 
which were Deviled to bis Soin, and dies, 

Che Queflion was, Tbetier by Cictue of this Paral 
Declaration the Gandfon hall take what was Deviled to 
the Son? Jn this Cale it was agreed, 

1. Chat tf a Wan hath Robert a Grandflon, and no Son, 
and he Devileth ta His Sow Robert, that the Grandlon hould 
take, for be is a Son, thound (t be with an Advition of. 
Ownd: And the Statute cancerniny the JPao02, that declares 
that JOarents fhatl maintain their Chilten, ts conttantlyp 
extended to Qandfons, 

2. Chat if A. devileth ail his Lands in D. and after pur- 
chafeth moe Lands, there, if be after that new publifh 
bis CH, thofe new purchaled Lands fhall pats, Vide Com’, 
Bret. J, Rigdon. 

‘But it was fatd, that this Cale is uot at all alike to either 
of thofe Caies ; for bere was a Son that did take by the 
CUM at the Cine when the CHT was made, fo that it carn 
not be thought that be then intended bis Orandfon Robert, 
becaufe be bad a Gon Robert ta take ; and then it mould be 
very firange (as teas abjeted) that a new Publication mould 
make another joetlon ta take, than D0 at the Cime when 
the CUill was mate. 

Wut to this aint North and Atkins tere of Opinion that 
he fhault take by Girtue of this jParol Declaration ano 
the Guill together, fo2 Que non profunt fingula junéta juvant. 
And though a Pavol Averment hall not be admitted ta ex- 
plain a CUill, fo as to erpound it contrary to the Jmport of 
the (Howds, pet when the (ows will bear it, a Paral Aver- 
ment map be anmitted, as 5 Co. 68. to alcertain the jperfon, 
but in no Cafe to alter the Citate, ae 

I u 








Prohibitions. aie: 93 


‘But Windham and Scroges fuclined contrary , becaute per 
Stat. Lands cannot pats bp a CUM but in Ciriting , and 
then How this Pavol Declaration fhauld give it ta a jDerfon 
that could not take by the CH in Caititing they did not 
conceive. | 

For ft was agrecd by all, that if Lands be vevifed to A. Heir lox 
and hia beivs, and A. Dies before the Ceftater, that his prendra 
Meits hall take nothing, fox Heirs is a Cow of Lintita- 
tion, and not of Jurchate. 

qna they aid feem to antec, that Guneriny of a Condicit 
Din amount to a new Jublication, 3 Cro. 493. Et poftea fuic 
adjudge, that the Gaandian fhali take by the Devile, contra 
Opinionem Scroggs. : 





Gynes verfus Kemifley. Can 

Devileth tao B. and C. Wrothers, feveral JSavcels, vevie. 

» and if either Dic, that the other thould he his Weir z Fee ou per 
The DQuetion was, Mibether op no, when B. oiew, c. 
fhauld have the Fee, oz only an Cate fo Life? ana 
to that this Diverfity was taken, that when a Fee was ae- 

Viled to A. that if A. Died, B. thauld be his Weir, there B. 
fhould have a Fee, but when A. had hut an Effate for Life 
by the Devife, there B. thould take but fo Life by Tay of 
Execute Devife. Hob. 75. 1 Rolle 836. : 
But Herjeant Maynard fatd, Chat when the Cale is he- 
twirt Brothers, there thele (ews may pats an Inheritance, 
becaule they by Intendment may be Deivs to one anather ; 
but if the Cafe teere betwirt Stranners, thercy to fap that 
the other fhall be bis Meir, is no moe than ta fap that he 
fhall habe the Citate which the other bad: Wut rhe Court 
‘inclined that C. fhauld take but an €ftate for Life, Sea 
- adjournatur. : 
2. Another Jaint was, here was a Devile to Margaret, 
the Daughter of William Kemfley, and ber ame was Mar- 
gery, Cibether the ould take? And held that the Hauin 
quia conftat de perfona bp the Defcription, 11 Co. 21. 


3 


! 3 (344. b.) 
ER North Chief Juftite: Che Law fs cleat now, that mfancin Ven- 
; a Devile to an Infant in ventre fa mere i$ yoo enous, t mere. 
though be be bom atter the Death of the Cefkator, and he Hall (acs Ra 


take by Clap of Executoay Devile when he is bom, ee 


4F Smith 
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(345.) 


Ante Cafe 


337- 
Half Blood. 


(346.) 


Prohibitions. 





Stil verfus Tracy. Mich. L677. Pafehe 28 Gar. 2 
Rot. 533. 


T was tow tefalved per Curiam, that the ASrather of the 
Half Wieod hauls pave bis Share in the DOfftributian, 
aNd was intiticd to it cqualip with the Weather of the Wibeie 
‘Slood, And the Chiel Jultice cite Sit Gcorse Sands § Cale 
fit the Delegates, where it was refalved, eat che Wrather 
Of the Mall Wiood was nert of Kini ta Fave Aominilira: 


tion: and fo they Raid ff Had been Held, that a Woother 


of the Dall Wlood was nert of Win ta be Guardian fv 
Socage, 


Endike verfus Steed. C. B. 


N Indebitatus eee eas Lag in = pike Caitt 

Ge Detenvarit picancd Non: atin ph, ana achorvit mae 
there found for the Jolatneté. 

QHD hots a Prohibition tas maved for upon a Sungetian, 
that the Chin was ntitied at Fulham extra jtri{di@ionem 
Carte. 

Gud the fale Quetfion was, Cthether now waiter a Gervitt 
(thhen the Party had adwitted the Juvisdizion bp pivading, 
and Had ftood Crial ic was net ton fate to conic for a 
jDahibitian ? 

Gud it was argued bp Pemberton fo2 the Prohibition ; anv 


‘He faid it is the Duty of thale great Courts to keep inferior 


Jiicisdikions within thet Limits, whether thep be Cempoat 


‘92 Spiritual, and they map do it upon the Sugaction of 


the Party, oof a Stranger, by a JPobibitian, o2 ‘bp a@ Quo 
warranto. 2 H. ‘4.10. 

Obj. Here it is after'a -Clerdik ; and now ft fs found ‘by 
the Ftirp ta be within the Jurisdittion of the’ Court, anda 
the Party is -eftoppen to fay the contrary. 

Anf. Gt being a tranfitey Gttion, the Finding of the Jurp 
as ta Wtace fs not material, untets it had been put in Ifue 
ana beitves, the Watter avitinay out of their Jurisdiction, ail 
theit Jaceeaings Are coram non judice, and' fo Dad, and he 

Cited 2 Inft. 6c, 2 Rolle ‘317, 318. \N. Br.-45. M. 


On 
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Dn the other Side ft was argued; Chat after Clerdret 
JOohibitians Have been comimanty Denied. 1 Roll. 840. 2 Inft. 
230. Style 45. Kelw.106. 12 Co. 77, 78. 2 Roll. 318. 

Gud Maynard, who argued agatutt the 1Dahibition, took this 
Difference, that where tt appears in the Oeclaration o2 Libel, 
&e. that the Court hath no Jurisdition, there a iDebibition 
may be granted at any Cime, and fo likewile where the 
Caule is of that Mature, that the Jufering Court can have 
no Conuflance of it, there a Weabibition may be had at ay 
ime, but when, by Realon af fome Circumfance of Cime 
02 yDlace, the Court hath not Jurisdition, there the joarty 
ought ta plead it, o2 elfe be Hall not have Advantage of it. 
2Cro. 421. 

But all che Judoes Cevcept Scroggs) inclined for the 1ra- 
hibition, for they fata the Ring is concerned, and it is an 
Fucroachment upon his Courts, and it is not in the Dower 
of the Party, by his Admittance, to ive a Jurisdition. 

Term. Hill. 1677. Che Cale of Endike and Steed being ar: 
ged again, the Court vefuled ta grant a Pyobhibition, in as 
much as the arty had negieiten to plead to the Jurisdiction, 
o2 ba move for a Jorohibition, til atter Clerdit and Fudg: 
ie and they agreed the Difierentes taken bp Maynard 
dupra. 





Aan. 1678. C.B (347) 


Libel in the Spiritual Court for thefe CHGWS, Thou whore. 
art the Son of a Whore, and thy Mother ftood in a wibize * ae Cafe 
‘Sheet for a Baftard, G2 Cows to that €ffeit. Cafe 
Seife mobhed fo2.a PDobibition, becaule theie are anip tons’ es o 
of Meat and Maison. But ta that the Court antwered, 
that if it Had been only for the fick ods, viz. Thou art the 
‘Son of a Whore, ‘thete ituould habe been aniy Cows of deat, 
hut Here he comes to avticulavs, viz. Stood in a white 2 Roll. Rep. 
Sheet. 433- 
Chen it was mone, that Bere is not a pofitive Afirma- 
tion in the Libel of fpeaking the Was, but thefe, o 
Migws to that Citek. Wut ta that the Court anfwered, 
that that twas their ufual Foe in the Spiritual Court; and 
fo for Cime they fay, tn the Bonths of January, February, &e, 
ali the Wanths of the Pear, 
But Ackins inclined that that was naught + But all the 
reff contra; and fo thep would grant mo W0hibition. 


THE 





296 , Prohibitions. 








(347. b.) HE nert Day inthe King’s Wench a Prebibition was 
itor, granted, where the Libei was by a Woman fer cal- 


fing Der Whore, becauie on{y a To0w of Deat and Palian, 
Vide 2 Rol. Rep. 433. 

Baftard. Note, Chat it was a Quelfion in the Kings Wench, that 
if a Wan be ued in the Spiritual Court for calling another 
Baftard, f€ he comes aud funmetts that be is Deiv ta Lands, 
whether he may not have a JPobibition, becaute then the 
CUews are ationable at Connon Law? Che Audges 
Differed. 

Wylde: be may be fued in both Courts, for one is pro 
reformatione morum, and the other fo. Dainanes to the 

arty. 

Cie other two Audyes tuclined contra. 


(348.) Farmer verfus Browne. ‘Trin. 1679. B. R. 


Anfwer upon“ q “HE Defendant, befuy Chaceh-warven, libelled against 

ak the JDlaintife in the Cccielattical Court for the we- 

pairs of the Church. Che Jolaintie being a Quaker refu- 

fen to anfiwer upon Dath, and thereupon the Court poceeden 

anaint bim ta Ercommunication, the Jolainttt came here 

and paped a WPabibitian; and the only Question was, whe- 

ther o2 no thep could compel a Man, in that Court, to an- 

{wer upon Dath in any Caules belides Watters teitamentary 
and matrimonial, 

qua after many Arguments it was Held that they might 

‘fn this Cale, which was a Spiritual Caufe, and is particu 

2 Int, 489. lavifen in the Statute of Circumfpecte agatis among the mere 
Spiritualia. 

asut it was faid, that they ought not to make a Ban an: 

fee upon Dath, fo as to accule Himlelf in any Ching 

- criminal, And the Court granted a Confultation. 


(349.) Carter verfus Crawley. Trin. 1679. C. B. 
Diftribution. Had twa Aunts, one twbhereot died before him, and 
HOC B52. A. left Chien; A. Died Fntettate, and Adminiftration 
54. fuas gtantes to the furbiving Aunt (being the neavett of 
337- Hin); the ather Aunt’s Childen fue for Diftribution, and ab- 
tain it in the €ccleliaftical Court, whereupon this Court 
granted a Pobhibition, fox by the Jrovifo in the At Repre- 
I fentatives 
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fentatives thal not extend farther than ta Waothers ano 
Difters Childzei. 








Moore verfus Newman. (350.) 


HOU art an old Whore and Bawd, and didft play the Playedft the 
Whore with thy Lodgers, and wenteft to Landan to play eee 
the Whore with the Clarks there. Q JP2ohibition was paved, STE es ois i 
{edging that thefle were (lias of Deat. 2 Rol. 296. Wut the 542, 347. 
Court were of Opinion that thele were attoanable in the Spt- 
ritual Court, by Reafon of the Clo, Thou didft lie with 
thy Lodgers, which is a particular Charge. And thereupott Confuttation. 
a Canlultatisn was prayed, but the Pehibition being ex- 
ecuted, the Court could not grant a Conlultation, but the Roll. 297. 
Party mul Demur to the Suggeftion; and afterwards a 
Conlultation was granted, 


Wildbow wverfus Dawfon. Sur le volunt de Gsx.) 
Tunftall. 


A {Orohibition was paved to the Ceclefiattical Court, be- ao of Frauds 
taute they iD fuffer the jobate of a nuncupative CAill, and Perjuries. 
when as the Ceftata, Did not bid thee Witneties take W2a- 

tice according ta the Ax, North Ch. J. Chat a prohibition 

fall be granted, becaule they proceed contrary to the Ak. 

But the other thee Juftices contra; becaule they have pooper 
FJurisdition of the Jrobate of (Hillis, and if they peoceen 

not accowing to their Rules, the Party ought ta appeal. 


Carter verfus Crawley. Trin. 1680. C. B. (352.) 
HIS Gale coming now to be argued, the Court was Df Ditribution. 


vided in their Opinions. Ante Cafe 
North and Charlron being for the Weabibition, by veatom Pe caes<4. 


‘they thought that Quits, and the Chitden of Aunts, were 


not within the Statute to habe Diftribution. Wut Windham 
and Ellis econtra; fo2 they apprehended, that they were within 
the Realon and Weaning of the Statute. 

But North fafd, that the Orandchilden of Bothers and 
Sifters thal Dave Adminiftration before the Chilen of 


Gncles and Aunts, and pet fuch Geandcbilden fhall not have 


Diftribution, Adjournacur; the Court being divider, 
4G A Sug: 


2.98 


(353-) 
After Sen- 
tence. 

Ante Cafe 


342. 347- 


G54) 


Diftribution. 
Ante Cafe 


3493 352- 


(355-) 


(356.) 


Church-war- 


den. 


Prohibitions. 





Sunrgettian was mate, that the Defendant iibelied in 

the ¢icciehadical Court 0 faying She did play the 
Whore with %, &. and i€ was fugaetied, that the dong 
tuere feoke ti London, wubere by the Cutan they were acz 
tisnable, 

Chis Difference was taken, viz. Chat tf a Wan be le 
belled fo (ows in the Sotcitual Court, that are atianabiz 
at the Cammen Lat, ehere a Wwbibitieon tall be granten 
atter Sentence, as weil as tefere, becaule they ave bound 
ta take Potice of the Comman Law, but bere thele Mays 
heim attionable bp a particular Cuftoim, the Party cud ta 
habe come before Seritence, toe otherwite they are not bound 
to take jRotice, 

Ft was faid, that one Reafon why they hall be movibiten 
for Tilaws that are ationable at Cammon Law is, becaule 
otherwife the arty might be twice JE 


Carter verfus Crawley. Hill. 1680. 


HIS Cafe caiie new to be argued again, And Seife ar- 
yued that a PSwHibicion hould ga, and cited 31 EF. 3. 
Cotton, p. 40. Welt arnued again the Owobibition, that 
Dititibution ought to te to the Children of the BROPE Sunt, 
anv Cited Hob. 83. Stoneiss Cale. 
North twas fo2 the 0ptbition, aD Charlton ana ‘Windham 
agaiift if, Adjournarur. 


In Scaccario. 


Prohibition was poaped to the Cccieliaftical Court, 

Where a JPerfon diced Mntettate, and his nert Relation 
was a Coulin German, and the Childen of another Contin 
German fued for Difiribution. And per tor’ Cur’ the jp. 
Hikition was granted upon the new Akt of JPariiament of 
this Hing, 


Selby’s Cafe. 


A JOohibition was paved to the Arch-Deacon of Exeter, 
becaule be proceeded ta erconmunicate the IDlaintiff, 
Fo2 ae be being Church-marden refuled ta peetent a note- 

risus 


Ske? aK Se ea 


ee 





SS 
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risus Delinquent, being abinanifhed. Anda jowhibicion teas 
granted , fe2 tbep ave net ta Direkt the Chutceh-warder ta ine- 
fent at their lealure. Wut if one Church-marven Doth refute 
ta poefent, be may be pefented bp his Suceeiis.z 13 Reo. s: 


Star verfus Ellyot. Mich. 1680. (357) 


rahibitiat was granted to flay a Suit fo2 CiehEes iH priory of se: 
FX the Eccleliatical Court, upon a Suggettion, that the Jobn'sot Je- 
Wands were Wart of the Wotichians of the {ier of St. John’s Me™ 
of Jerufalem, and fo diicharged bp Stat. 32 H. 8. And though 
there be Difference of Opinions in the Backs, yet the later 
Tunmients are, that thep are DifchargeD. Whitton Yerfus 
Wefton, Jones 182. Godb. 391. Latch 89. 2 Cro. 


Newman & Ux’ verfus Moore. (358.) 


WHE polaintité fied in Rochefter Diotele, and Was CCT Ching cut of 
into the Arches, and payed a yOhibition upon the the Diocek. 
Stattite of 32 H. 8. ater Sentence there; and the Queitian 
was, whether a Pobibition thauld be gtanted after Sen. 
tence in this Cale? Che Cafes cited were 12 Co. 77. 3 Cro. 
97. Rolle, Prohibition, 3 Cro. Gatton’s Cale. 
FE the Patty be Dawit ad aliud examen, a JDwhibition map 
no at any Cime. Wut where the Court hath Conufarice of 
the Watter, and the Patty will attend and plead, and out 
the arty ta Charges, there be hall not habe a Weehibitian 
after GSeutente: Per Windham and Charlton. Cantultation 
granted, 


Moyle. verfus The Church-wardens of St. Cle- 


G59) 

ments. Pafch. 1661. C. B. 
Libel in the Ceciehattical Coure fo. a Car to reduild paige 
St, Clemenr’s Church. Cie Caies cited faz the Church- church. 

Wwartens tere 5 Co. Jefferies Cale, Regifter 44. Lutterell’g 

Cale, 5 Co. Poph. 197. 2 Roll. 289. Brownl. 225. econtra. 

Nul ad authority erecter Efglis forfque le Roy. 1 H. 4. 25. Keilw. 

189. Parker 82. Antig. Eccl. Brit. Winch 63. 2 Inft. 489. 5 Co, 

Spencer’S Cale, Rol. Rep. 247. 


Per 


300 


(360.) 


Repairs of 


the Church. 


(361.) 


Mortuary. 


(362.) 


Parols. 





Prohibitions. 


Per tot’ Cur’, IQY JOrahibitian, becaule it is a Batter of 
Cccieliattical Conufance; and if there be any Injuttice, it is 
proper ta appeal, and the Rate coming to 6oo0l. thaugh ft 
falls bard upon the Cenant, yet that cannot be helped, if He 
Hath uot povided again it tn bis Covenants, and itis a 
Ching of Meceflity to rebuild the Church, and though the 
Foundation be larger, pet na Man bath Reafon to complain 
but the WParfon. 


init *Oo ta OB 


Libel in the C€ccieiiattical Court of Hereford anaintte 
' the Parion impropaate, ta repair the Chancel of Brad- 
warden. 

Cipon a Sunnettion, that one J.S. had a Seat there Cime 
Out Of Mind for Him and his Familp, and JOavilege of Wu- 
tial there, and that be Cine out of Wind Had ufled ta re- 
pate the Chancel, a Pohibitian was granted, hecaule this 
ig a JO2elcription triable at Common Law. 


Stokes verfus Trollop. 


Pr0bibition was granted in a Suit in the Confiftow 

Court at Exerer fO2 7 Wortuary, upon a Suguvettion, 
that Cime out of Bind no Wagtuary had heen pad; becaule 
this Cuttont is triable at Common Lat, 


Lodge ver fis Yates. 


HE jpfaintift fpake of the Defendant thele THogdsg, 

Pates is a lying Fellow, and hath lain with all the Women 
between {), and 18, and lies with fo many Women that he fearce 
lies with his Wife. @he ilatntiff twas fued for thele Clos 
in the cclefiattical Court. A jabhibition was poaped, be- 
caule thele CUiaws import a Ching tmpotlible, and are toa 

enevatl. 

Wut Denied per Curiam, becaule they import him to be an 
Qdulterer, and this is a Watter peaperty in the Conulance of 
the Ccclefiattical Court. 


I Weeks 
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Weeks ver{us Oxendon. (363.) 


THE JDOlatntiff, being fued in che Ccelefiatical Court £02 Repairs of 
| Repairs of the Church, luyyetted, that be had built an? Church. 
Vile, aud repaired it at His own Charges, and moved for a 
JOohibition. ie 

Cur: Guiels it be fuggetted, that be fits in the Fle, and 
Hath no Wenekit of the navis Ecclefix, there is ua Caule for 
a joobibition, for a Wan may build an Ihe for bis Conve- 
niency, 





Tn Curia Cancel. 


N ouiginal Crutt is not barred by the Statute of (364) 
Limitations; but foz other Aitians, which are with- Limitation, 
in the Statute, there is no Remedy in Equity. 


Mar. 129. Et ceft difference jeo audivi devant. 





Ban binds himlelé and his Deirs, &e. in an Obliqa. (364. b.) 
tion; if the Deiv be fued, and the Executor have gf. Heir. 


Executor. 


(ets, the Deir map be relieved here ayaint the Crecute, oT wah 


Mich. 1673. (365.) 


Dath thee Daughters, and devsileth ta thet 300). a: device, 
A. piece, to be paid at the Age of twenty-one Pears, yn 
Dap of Warriage, which Hhould fir Happen, and i€ either of 
them hould die before the fata Cimes, then der JPortion ta 

be equaliy divided between the Survivor; the Eldet— mar- 

ties and hath het jPortion, and dies leaving Wue; the 
pounnett Dies before the either is married, 02 attains the faiv 

Age of twenty-one ; the fecand furdives, 


4H Che 


ictal 





(366.) 
Releafe by 
Fraud. 


(367.) 


PoftCafe 372. 


(368.) 


Confent. 


penne ae SR mt 


In Curia Cancellarie. 


Che Quefiian was, whether the Cecand furviving MHeuln 
Dave all the Wortion of the pounneft, a whether the Coil 
Den of the clack heuls babe a Share? 

Wefolved per Ellis, Windham @i1B Dom’ Cancellar, that 
the fecond Sifter ould have the wisic, and though it was 
objeten, that the WisMs (equally to be divided) BID imply 
that they thould be Sbarers, pet that ts to be ‘underfioon 
reddendo fingula fingulis tii Cale tua of them bad fuvvined, 








“AR. Wentworth of Lincoln’s Inn, beftuy to veleate pfs Fue 
tereft in a YDarcel of Land, the Releale was fo 
penned that it extended to teleafe bis Interett in almott 


20001, per annum, fubhich he DID uot intend, and be had Re- 
lief in Chancery. 


Cheeke avd The Lord Lifle. Hill. 1673. 


ie PON the Warriane of the Plaintift with the Daugh- 
: ter of the Defendant, it was anteed by Articles un- 
Der Mand and Heal, that the Plaintit thaula Have 40001. 
to be paid in this Wanner, viz. 15001. prelentiy, and 25001. 
wiehin fir Wonths after he had mabe a Fointure af 8001. 
per annum, (iobich by the Articles be was to Do within the 
SHpace of four Pears,) and it was likewile agreed, that it 
Her Dusband died befow the Worey pad, then it was ta 
be paid to the Uilie. Ft fell out, that the died within 
a Wonth after fhe was married, the Fointure not being 
paid accowing to the Articles. Che Quettion was, (by rea 
fon that the Law was again the Plaintiff, the Jointure 
not bef made, and be not being to Have the Wortian till 
after the Jointure made, whether here were anp Circunr 
frances of CAcight enough to prevail fo2 a Deceee to enforce 
the Defendant to pay this Money, being in Strittnels of 


Law not bound ta pap it, and the Wife dpiny fo fuddenip 
after the Watriane ? Curia advifare vult. 


F a portion be giben toa Oaughter, poviaed the marry 


B with the Content of A.&c. this iS but in Terrorem, untets 
it be giden over, if fhe Do marcy without fuch Content. 


Moxtyagor 
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Drtyarer and Wortgagee; the Wsrxtgager died, and (369.) 
the Deit of the Borgage2 and Bartgance join in aAfes 4 

Hate of thote Lands. Qu. CUpether the SST ep that comes 

to the bands of the Deir hy this Sale thall be Alets to 

charge him in Equity? And per Finch Low Keeper, Ie thall 


not, no mere than be thail be charged at Law after Aliena- 
tigi bona fide. 


Rane LO7a. (370.9 


gWNGages to B. for Sectitity of soo). Lhe Fiterete rung Mortzrce. 
on fo? feven Bears unpaid, fo that the Wenepy Bue to 
the Mactwayer is thei "tol. then the Woawkyanee, upon 
Receipt of this 7101]. front J.S. aligns this Wortyage ta 
him, WefolveD per Finch 10 Keeper, Chat J. S. hail not 
reckon Jntereft fo 7rol. from the Cime of the Gianment, 
but only fo2 the soo!l. which twas the original Puncipal , toy 
if that thoula be allowed, by that Wears the Bortvance 
infabt affign ober ebery fir Hoanths, and by that Device 
Have Intereft upon InterekE. 


ssill twas oxbibiten for Cithes, and the Tusisdiaion af _ (372. 
the Court demurred to, but the Demurrer over-cuten , 
and the Defendant oWered ta anlwer. And it was fain ip 
Finch Lown Keeper, Chat the Court of Erchequer vid not 
Hold lea by Englih Will until the Statute of 33 H. 8. 39. 


Cheeke verfus Lord Lifle. G72) 
Heeke mattied the DOaturhter of the L020 Lifle, and UD: Portion condi- 
on the Wattiane it was agrecd by Articies, that bet. 

fhould Have 5001. in Mand, and chat be Hauld within the 567. 

Space of four Pears fettie 4ool. per annum upon hee and her 

ChHilden, moe than he Had Done upon the Darriane, anv 

upon fuch Settlement made he fhould hate 25001. moze, 

the Warriane took Cet, but the Lady dicd within a apanth 

after Marriage. Che Duettion was, whether o2 no he ould 

Have the 25001. f02 he had four Pears Cime ta make the 

Settlement, and there twas no Default in him, but he was 

prevented by the At of Gan, 


It 
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G73.) 


Note. 


Parapher- 


nalia, 


Alimony. 
March 44. 
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St was bei hy the Lord Keeper and Fultice Rainsford, that 
he Hould nat have it. 

For fit it was anreed he bad na Remedy at Law, the 
Condition not being gerfoymed, and fo the Dueition was, 
tuobetber bere wis any Fuduceinent foe Equity? And it was 
held that there wags net; and fo the [eiatntif's Bill Die 
miffed, 


Lady Tyrrell’s Cafe. 


HE Cale was: Git Toby Tyrrell Bied, having bis 
Daugdter’s Portion ieft her by ber Grandfather tn his 


Hanns; his Lavp had teveral Jewels, fame whereof the hav 


before Wartiage, others were bought by bee with her own 
Boney, as fhe pretended, During the Coverture, Sir Toby 
aliowing bee a pearly Sum for her own Erpences, out of 
which the faved Sdonepy ta purchale thafe Fetuels. Che Que- 
ffion tas, whether thefe Teweis ould be itable to make 
eed the Dannbters Portion, o2 whether the Lapp thaula 
Have cheiit ag Paraphernalia? QnB ft was culen by the Low 
aecper Finch, that (f there twas not fuficient fez apment of 
Ocbis, the Ute Hoult Have tia Paraphernalia ; fo2 ft 18 not 
fit fhe Mould Hine in Jewels, and the Creditors in the mean 
Cine ta flarve, and be laid, if the Mite thould in this Cafe 
have the Fetweis, and her Daunhter want Bread, this woula 
be to ttn the Chilnens ead inta Stenes, 

Gnd as te the Point of buying thei with ber awn Wanep, 
that would make no Differcnee, fo tony as the Husband and 
Mite Da cohabit; for if the CHiffe out of Her noon Doul 
luifery Do fave any Chinw cut of ft, this will be the Due 


-haud’s Cffate, and be fhall reap the Wenefit of bis Wifes 


Frugality, and he fad, the Reafon of it is, hecaule when 
the Dusband agrees to allow His Clife a certain Sum pearip, 
the nd of this Qureement is, that he map be provided with 
Clothes and other Aecceflaries, and whatiacver ts faved out 
Of Chis redounds to the Dusband. 

But if there be a Separation, and the Mife bath a fepa- 


rate Waittenance, there whatlacver the faves fhall be for her 


own particular fe; and fo it was ruled by my Low Coventry 
int Sit Arthur Gorge’s Cafe; and the Reaflon there is, be- 
catife, when the Citife lites from ber Dusband, he is not 
capable of contrating Debts upon dim, &c. 

Gnd he fatd, be never knew any Paraphernalia allotoed, but 
fwhete the JParty was Muble either by Wirth oz Warriane. 


I gna 


rf 





i 
: 
' 
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qnu whereas in this Cafe, the Daughter's Joogtion bet Tt refule- 
charged upon the Father's Land, the, at the Request of Het price z75. 
Father, Had releafen Her Interee in the Land, to the Gn- 
tent that be might be enabled to make a clear Settlement 
thereof upon his Son, it was Declared by the Lord Keeper, 
that if this were done by the Daughter without any Conti 
Detation, there would be a refulting Cru in the Father, 
whereby he thoula be chargeable ta the Daugheer foz fo 
much Aaney. 





Hickfon verfus Witham. Pafch. 1675. 374.) 


HE Cale was: A Wan that had Ceveral Creditors 
makes bis Till, and recites, that for the Payment 
of bis Lepacics and Ocbts he dDebiles tuch Lands to bis 
executags, then be gives 8001. ta his CUlife, and 8001. ta 
his Daugbter, &c. aid laps, That his Will is, that thefe fe- 
veral Sums of Money fhould be paid out of Money raifed upon 
the Sale of his Land; and the Clalue of the Land falling pebss. 
thot of the Debts and Legacies, the Duewlion was, whe- reorcies 
ther the Debts and Legacies Mould equally be paid, oa 
whether the Debts thauld be fir paid? 
Qn it was held by Pinch Log Keeper, that in this Cafe 
the Debts thauld be fir paid; and he took a Difterence, 
Wwhere Lands were conveyed by Oved in Crue for the 
Payment of Debts and Lewacies, there they thoula oo 
pari paffu, and fhoula have praporticnabie Satisfattian, and ag. 
the Debts Hould have uo oekerence; but where Lands See 
tuere Debiied ta an Erecutar fo2 the Wayment of Debts anv 
Lenaties, this thail be ititended that be ail bave them as 
Gflets, becaule the Ceftater hall not be fupnoted, twichout 
erpeefs Tisds, to te fo uncantcianable, as to give bis &- 
ftate in Legacies, and ieave bis Debts unpaid. Wut if be 
Debifes Lands for tye Papinient af Lenacies only, this that 
not he fiable ta Delis, becauie tt was in the ewer of the 
Ceftata tu difpole of tt under what Canditions wd to what 
urpotes he pleated, and if be would make fo uncanfciona- 
ble a Cl, be faid He would not make a better Ci fo2 him, 
Quod he agreed farther, that if fo be be Had deviled that hig Debrs. 
Legacies Mould be fir fatisied, and that then the Remain- 
Der of the Pafits haul ne ta the Satistakion of his Debts, recacies. 
that then the Lenatees thould be ierbed before the Creditors. 
but the nating of Legacies firft (ag ta favilenacies and Debts) 
wives no Woekerence: Wut here bis Intentfan being appa- ac... 
41 rentip 
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Years. 


1 Roll. 612. 


In Curia Cancellarie. 


rently to provide fo2 bis Debts and Legacies, the the Lena. | 


cies are fpecified, and his Defire that they Hould be fatit 
fied, pet it thall be intended in Courle of Law, ana that 
Way that wag moft conicionable toz the Ceftatag, 

But here he aid, that there being a jSpovifion fo2 the Pap- 
ment of bis Debts, there fhould be-no Difference between 
Wonds and Debts upon Contrak,; but they Hhould be equalip 
fatisfien, for being jut Debts, there hould not be that Ditte- 
tence betwirt them upon a Micetp at Law, that fome tania 
Habe all, and others none, 

Qnd it was agreed dy thein all, that if a Main devifes 
Lands to bis Erecutoes for the Payment of his Debts ana 
Legacies nenerally, that it thail be Afiets, and Debts mut 
Have the Weference, according to the Rules of Law, 


Seaman verfus Warman. Mich. 1675. 


Weale far roo Bears was aligned over by Tho. War- 
man aid Julian bis Sifter, ta ane Penrofe ant. Warman, 
upon this Cruft, that they Hhauld perintt the faid Julian to 


take the }wofits During her natural Lite; and after her De- 


ceafe, that then they ould upon teatonabie Requett atign 
ober all their Right, Citle and Juteret unta the Whue of 
Julian, and fo, Default of fuch Thue, then that they oun 
tipon Requeft aflign over all their Right, &c. ta Tho. War- 
man, His erecuters, &c. 

Julian dies, leabing Filue, the Wlue Dies; Tho. Warman 
teguefts the Cruftecs ta afign to fin, and they refute. 

Che Ducion was, Mbether bp this Limitation the Wue 
of Julian Had the Crutt of the whole Cerm (as though it 
had been ifmitten ta the Deits ot the Gedy of Julian) and 
then the Remainder fhould be void, o2 whether the Flue 
in this Cafe Hhould be intended ta babe the Cerm for Life 
only, and fo the Remainder would be goon? 

Gud it was argued pro Def’, that in this Cale the Re- 
mainder was boid, becaufe here it is limited that the Cruttecs 
Hall align over all their Right, &c. ta the Wlue, which be- 
ing in Cafe of a Cerm for Pears, fhall carry the whole 
Cerm; and though the Limitation sver be for Default of 
the Jue of Julian, pet that is no more than what to fn oz 
Dinary Convepances, where the Remainder Hall never take 
fu long as anp Fue of the MMue be in Being, 

And it was alledged further, that the Tod Ive, in this 
Cale, is not fo much a Caw of Limitation, as a Delerip- 


tion of the arty wha Hoult take the whole Cerm, . 
4 But 
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But Finch, Loyd Keeper, feewed firsnaly ta incline ta the 
contrary, and relicd much upon Wild’s Cale in 6 Rep. third 
he faid was refolved by all the Judges of England; and the 
Realon the Judges went upan in that Cale, feems ta have 
a great Influence upon this ; for there they (aid, becaufe it 
Doth not plainly appear, that the Futent of the Ceftato2 was 
to create an Eftate-Cail, which mutt be by putting a Con 
ftruition upon the Cows contrary to the Law, therefore 
they would rather take his Jntention to be fuch as flood 
with the Law, and fo here it Doth not appear, that the Ce- 
ftato2 intended moe than an C€ftate for Lite to the Tue : 
Gna although the Limitation of the Crut is, that thep 
fhould affinn all their Right, &c. that map be Dery weil, 
fo. the Fue, During bis Life, has all the Rinht in ti Ne 
Cerim, and what remains is hut a Contingency. 

Ano be (aid, that the ancient Dpinians were, that a Cerin 
could not be Devifed fo2 Life, with Wematiders over, as Dy. 
74. but the Reinainder was yoo, bit the Chancery was the 
Occation that cauled the Tudmes to alter theit Refalutians; 
fo2 at that Cime the Chancery uled ta make the Devifee fo2 
iLife put in Security, that the Remainder Dan Mould have 
it after bis Deceafe , and thereunan the Aubgqes, to prevent 
Chancery Suits, Hely fuch a Devile ta be yood, as appears 
BY Fulwood 8, Manning’S and Lampeti’s Qafes in Coke’s Rep. 

Wut then there was a farther Contrivance to devile a 
long Germ to a Wan and the eirs of His Wody in Cart, 
With Remainders over, and thele Remainders were always 
Held to be naught, and that the fri DOevifee bad the whale 
Cerin in him, to enjay a2 ta difvole of. ant if be Died with: 
out any Oilpolal, it fhavid not go ta the WMue, but ta his 
Creciita: And the ieafan why the Tudres would wet vere 
Mit a Reitiainder of a Cer avter fuch a Limitation, was 
becaufle if this had heeu tolerated, bp this Weans a ioecpe: 
tuity would Habe Been created of a Cerm, which the Law 
will not alia in Cate of an Auberitante ; and there twsuid 
be a Deans to bar fuch a entetn Lys faere {6 3095, be- 
caule the Cerio. could not be a Cewant to a Precipe ta 
fuffer any Recovery. And as the Judes candenined fuch 
Remainders limited cut of a Cerin, though it tere bya 
Ocvvile, fo the Chancety hath always retuted ta allow of 
fuch a ‘Limitation of a Crate of a @ernt, fa although a 
Cerin map be conveved in Cru fer feveral jerfons fuc- 
ceffively fs2 their Lives, as was held in one Opey’s Cafe, 
pet if it be once limited in Ceutt in Cail, all Remafuders 
HVEE ALE BD, AND the Cruttees are Bound, upen Requeft, 

to 





A) 


~f 
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tO convey over all to the Ceftuy que Trott in Cail, and if he 
Dies, the Cruft hall not be fo, the Aue in Cail, but fog 
his ¢recutorg, come femble. 

and fo be fata here, fince the THowds will bear a Con- 
fitution, whereby the Remainder mav ftand, as well as fuch 
an one as Deftrops it, why thould we not rather put fuch a 
Confktution upon them as peeferves the Remainder, than 
fuch a one as Deftraps it? 

But the Cale was not Determined: Wut 292, Juflice Rain 
ford, tuba then fat with the Low Keeper, and the Patter of 
the Rolls, were ta be attended with the Declaration of the 
Cru, and to contider of the Cate. 

Gnd it was held, that tf a Leate fo2 Pears be made with- 

j out any Conlderation, there will be a Reluitiny Cru to 
Teuf rel the Lefler ; but ff there be anp Confideration, there can be 
Ante Caf te Relultiiy Crutt. 

373- 


(377.) Smith verfus Afhton. Mich. 1675. 


pace A spHakes a beluntary Conbepance to the Gfe of dimfelé 
avoluntary { Xo f02 Life, &c. referbing a jpower ta make a Difpofai 
Conveyance. gf giry (Bart of it by Clititing under bis Daud and Seal, and 
then be makes a Difvatal by CHiN without vuttiny to his 

B@eal, 
Ghe Dueftion was, CUbether this tere a mood Evrecution 
of Dig JOswer? And Finch Lod Keener gabe bis Dpinion 
# Note, Tha Lalemulp that it twas. Ino $e cited a* Cale in Le Elfmore’s 
at this Time Gime, where a Wan bad a Feoiment to the die of himfelt 
Mildmay’s fg) iLife, with a [ower ta make Leafes, &c. And in the 
Cafe, 1 Co. Fyoon chore was a Covenant, that if Livery were not mane, 
folved. he woul fland feifed to the Cifes atozefaid. attertvards 
he makes Leales, and bics without making any Liverp, 
ann the Dueftion teas, twebetber o2 no thele Leafes thoula 
faut goad o2net? And it was Held that they tHhould ftand 
yaad hy Gittue of the ower, for although the joower could 
not be erecuted and ffand yaod out of thafe Gics vaifed by 
Gittue of the Covenant to and feifed, accowing to Mild- 
mays Cale, neither could thep be erecuten by the Feotiment, 
no Livery being made , pet, becaufe it was clear that tuch a 
JOower was Intended to the Wartp, tho’ there tuere a Detek 
in the Crecution of the €ftate, this thail not tnualipate 
the Cffates raifed out of the Power; and fo he faia anather 
‘Cale Had heen cuted fince that, between The Countefs of Ox- 
ford and The Lady Bruce, where the Fointure of the Coun. 
4 telg 
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tefs of Oxford was gyoberned bp a PDawer, which was Lai- 
fed out of an Cftate that was mot weil erecuted, and pet 
rifed to be yood enough: And he (aid, there was ne Beafon 
that there fhoult be fo frit a Conkrution of jPowers 
tebere the Dwwner of the Land creates to binkel€ a parti- 
cular Effate, with a Power under certain Circumfantes ; 
fo2 the Delign of thole Citcumfances (as CHriting unter 
“Hand and Seal, and with two Witnekes, &c.) ts but te pre- 
Pent the Counterieiting of the Crecuting 02 Revoking of the 
Jower , but where it Doth appear, chat it was tutenhed the 
Joerfon fhauld Have fuch a joower, and chat Citates are 
made bp him tn Purluancte of that jocwer, the Court sf 
Chancery will not be frit in ali the Civcusmnitances of exe- 
cuting of it; and be fait, the Refoiution tt Whirlockg 
Cale, $ Co. (where an Crate is made for ninety-nine Pears, 
if tinee Lives lived fo iomy, fn Jurluance of a Power ta 
make Leales for theee Lives) map be iaught at; and there- 
fore altho’ equitas fequitur legem generalip, pet fometiines lex 
fequitur equitatem ; and the Judges of iate Have mave larger 
Conitrutions of Power, as appears tu Cumberford’s Cafe, 
2 Roll. 262. att Wakeman and Waker’s Cate he cited as re- 
‘folued, but note, that it was then Depending, Vide post 
Cafe 546. 

Nore, @hat ff an Cffate for Life han been limited to a 
SAtranner with fuch a power, this Oilpsiai by Uli witiy- 
cut Seal would Habe been na good Creciitisn in Egur- 
ty, come fuit tenus per LQQ0 iteeper, come elliuaed dit a moy. 





Mrs. Brifco verfus The Lady Bambury. (378 
j ) 


HE Low Bambury makes a Settlement epan che Bar- 
riage of his fir Mite, ta the Cife of bimicit (02 Life, 
then to bis Wife for Lite, then ta bis Flue Wale, anu faz 
Default of Cuch Wlue, ta Crulters far ninety-nine Bears, 
fo2 the raifing of [Dertions for Daugsters by Saie, Oemite 
Q2 Perception of the Wofits, &c. 
ft Queft, Wbether the Cruftees, after the Death af the Trot for pi- 
Lady Bambury without Iue Wale, living the Law, miaghe Aes Portion. 
fell this Germ faz vafling the Portions? And Finch Chan- 
Celloz Held, that they could ust, and fo he faid it Had been 
tefolved in the 120 Brideman’s Gime, in ane Samuel Cod- 
rington’s Cale, becaufe the Sale of a Reverfion would-be at 
fo {mall a Rate, that the beiv by this Beans would be pre- 
udiced much in bis Tnheritance, 
t 4K 2d Queft’, 
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2d Queft’, (ibether, after the Death of the Lew ana 
Lady without Jue, the Daughters Mould have Futerett 
fo2 theit jDortions from the Cime of theit Death, if the 
artians were net peetentlpy raifev? 

Gnd be Held they tHhaulo, and though the Crutters Hhould 
be allowed convenient Cine for the railing the Wonep, pet, 
when it was raifed, the Daughters Hhould have Antecek trom 
the Cime of the Death of the Surbive2 without Ive Wale, 

3. Tt thas held fn this Cafe, that, (f the Revenue of the 
Land were fo fnall that this pation would be lonn a rat 
fing bp the Rents and Ipefits of it, the Daunhters mint 
ecbibic their Will in this Court, and compel the Cri 
ffecs to a Sale, but then the Delt in Rewiaiiver mutt be 
mabe a Warty, becaufe, if be will pap the Wanep, this 
Caurt wil nat Decree a Sale to the Waejudice of pis Fn- 
hevitance witheut pis Detault. 

4. Sit William fones Held, that if in this Cale the Cra. 
fees, befsue the Wirth of any Daughter, did join with the 
ov Bambury in moztyaging [art af the Lanas fo feetien 
fo. rathig of Portions, this was na Byeach of Crulk, be- 
fore the Birth of any Dauyhter. 

‘ut i chat Point his Lowhip selivered no Opinion, 





(379) [pe Cenant for Life, Remainder ta the San in Cail, 


Remainder ta the tight Deirs of the Son. the San in 
the Life-tiine af the Father makes a Leale tor Pears, ana 
then fiificrs a conmman Recovery, and then Biles without 
Ziues Sn ehis Cale thele Points were Heid clearip, 


Leafe by Te 1- Chat when the Sow makes a Leate tor Years, this ow 
nant in Tail. perates as twell out of his Remainder in Fee, as out of His 


cftate-tail, fo that when be vies without Whue, this is a goo 
Leafe again the Deir tn Fee; untels the Ilue sf Cenant 
{i Cail Had entered and avoived It, 

2. Mben Cenaut in Cail makes a Leale for Years, ann 


Pott Cate 46;. Chen fuffers a Recovery, this works by way of Corrahoration 


Fraud. : 


upon the Leate, and makes that good. 
«Xt was Held tn the fame Cale, that if a Man, wha hath an 
Ancumbance upon an Cfkate, incoucages a Purchafler, and 


conceals bis Tncumwance, that it Hall be fet afide ag frat 
Dulent, 


4 Statute 


iM 








In Curia Cancellarie. 311 - 





‘Gatute of Limitations being pleaded ta be made 24 Jac. (380-) 
S was Held to be naught, but tn another Cafe, it being So plead- 
pleaded to be made in the one and twentieth Pear of the 
Reign of Wing James ober England, Scotland, &c. was Held 
yaod enough; they would not take Motice what Pear of 
His Reign oer Scotland if was, it being vight for England, 

But it was agreed, that the this is an Ad that the Tubaes 
fhali take Matice of, being general, pet ff the party takes 
upen him ta plead tt tpecialiy, and miffakes, tt is fatal to bint. 


Giffard’s Cafe. (381.) 

FY FPON a Deinurter ta a Sci’ Fa’ Will to Have cerect- Fine. 

is tian of a Decree, the Defendant wleaded, thas he 
was a Wurchaler without any Wetice of the Decree, and 
that a Fine with rsclaniaticns was Ievied, and fue Pears 
pafied without Ciaia. 

Che Dueftien was, whether a Fine wich Wwclamations, 
and Jaon-clafin for five Bears, Mould bar this Decree? 

Qnd Finch Low ieever fecined to inciine that i tauld, 
and cited a Cale adjudged by the Lo Chief Baran Hale, 

betivecnt 232. Anflow and Sit Nicholas Storton, that a Cruk 
fhould be barked by Fine and five Pears Fen-claint, ann 
that the Cutry of the Cefui que Truft it the ke Bears weuld 
not Hinder, but he wise bingy HIS Subpoena; and he cited a 
Judgment in the Canman Wleas, tajere a Fine erecutoary 
Was ievied, and afterwards another Tine with Po2aclama- 
tions was iebied of the fame Lats, and Gur Be 


i Be Prats pated. 
and then a Sc? Fa’ being bought ta have Crecution af th 


1 Cro. 110. 


uy g 
fitfk Fine, it was Hels Chat tiMS Sci? Pa tas barred. 

Gia they ali feenza to bald, that any TuRanient fo2 the 
Land would be barred by a Fine and Man-clatm. 

But a Audgment in Debt is noc barred vy a Fine, but 
that the JParty map Habe Cvecution when be pleateth., but 
the Reaten of that is, becaute that is metely collateral ta 
the Land; and if the JOarty releateth ali bis Wirt to the 
Land, vet be map fic fort) Crecution, but tf he veleafeth 
all Demands, he cannot, fo the rection fs a Rind of 
Demans. 

@he Atrorney General alledged, that a Cite at Conan 
Lata would noc be darred by & Fine of the Land, Wut the 


Lord 
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Lord Keeper Held, though the ol0 Dpinions were fo, pet the 
latter Opinions were contrary, 

Chey all held, that a Fine of the Land Deth not bar a 
Rent iffuing out of the Land; but where-ever the Land ga- 
eth, it noeth clothed with the Charge of the Rent; and that 
No way Difturbs the jPofietlion of the Land, and fo is can- 
fifient with the Fine. 

ithe principal Cafe be feemed to hold, that a Decree fo2 
the Land was barred; but he faid, be would contult with the 
quages, and hear the Late argued. 


(382.) “INCH feemed to bold, that an Appeal mould fe front 
pps: the 100 Bavars Court into Chancery, as it noth 
fram the Gand Sefiians {1 Wales, but it will not aut of the 
Exchequer, becaule the [Staintiff there caimes by pivileye, 
a5 the Debtor to the King, and all the Courts in Weftmin- 

fter-Hall are upon a Level, and of equal Antiquity. 


(383.) Corderoy’s Cafe. Mich. 1675. 
Foreign At- Orderoy was indebted to Spellman, ano rahe Hint a ote 
Seneca 1 fa2 it under bis Hand to pay it ta bim oo his Atinns; 


Spellman twas fiBebteD to Hynde and Carpenter, Spellman af 
figns this Wate fa Hynde, and Hynde fhefus Corderoy the 
jRate, and he accepts it, and premifes Payment of it; after. 
warts Carpenter Comes and asks bim, whether be owes 
Spellman fo much Weney; he confelles it, and by bis Car- 
fet Carpenter, by a foreign Attachment, attaches the ap0- 
ney in bis Mand: And Corderoy exhibitinn his Will here 
that be might not pay the Wonep twice, and binging the 
HManev inte Court, the Quettian was wha fhauld be prefer- 
red, becaufe be Had pomiied Hynde the Wapment of the 
Wonep befor it was attached in his Dands? 

@nd by Finch 1. &. Hynde fhall have the Waney; becaufe 
althound Cuch a Wate is vot allignabie in Lat, pet it is in 
Equity, when there is a valuable Confideratian; and Cor- 
deroy by bis Dyomife became Debtor in Equity ta Hynde; 
and then althouc) the Foreinn Attachment after lays hold of 
it in bis Dands, pet this hall not Defeat Hynde; fo the Cu- 
ftom of Foreign Attachments fhall receive no Countenance 
in this Court any farther than the Cuftent carries them, Fo 
itis a Cuftom that woulh be boaid, if tt were not confirmed 
bp Ait of Parlia ment. 

4 But 
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‘Sut becaule Corderoy had fuffered this Fog Attach- 
ment to pooceed again him, without feeking Keller upon 
his Tngapement to pay the Woitey ta Hynde, the Court iett 
Carpenter at Liberty fo proceed awainft Corderoy tipoit the 
Forxign Attachment, fo that by His own Contrivance he was 
Doubip charged. . 

Gna it was fait by King, that this pramifing Joavinent, 
upon a Rate of the Oebters alligned over, ts not like ac 
ceptiny a Gill af Erchanne ; to thotiah no Aition of Debt, 
O02 Indebitatus affumpfit, will tte upon a Bill of Crehange ace gin of rx 
cepted, vet an Ation upon the Cafe, Declaring per Confuetn- ange ; 
dinem mercatorum per quam onerabilis exiftic, figs well enough ; | a Gale 
and fo it vag faid by Twifden in B. R. Mich. Term. 1676. Style 370. 





Wau, that Had gotten inta an Eftate as Occupant, 84.) 
{ued fo2 the Convepantes that DiD befonn to the Eftate, Cccepnsy- 
But by Finch, He fhall habe no Aid of this Court te con- 
fitin bis Citle, and although it be a Citle tu Late, pet it 
is inteived to be remedied by joarliatient. 


qs made Erecuto for ten Pears, and afterwards C. 385.) 
» is to be Erecutor, B. proves the CUill, and thew che Probate 

ten Bears erpive, the DQueftion was, whether C. ought to 

pove the Cuil anain, 02 whether be might adminitter with- 

out any ather Pwabate? And it was Held by Finch, that the 
Probate of the CUil by B. fhauld not Determine the Efezion . 

of C. but that he might be at Liberty to take the Erecutor- 

fhip upon Him, 92 vefuie it; but, tf he pleafed, be might av- 
mMniniffer without any farther Probate. 


T Was fai0 by Finch, that chaugh an Evecute of an Ere: ¢,85.) 
cutoz Hoauld not be charged at Law for a Devattavic hy Devatavic. 
the fir Erecuto, pet in Equity here be thauld be chargen, 
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(387.) 


(388.) 


1 Rol. 809, 
801. 


Ante Cafe 


(22. 


Reg de Infer Jurifdict. 


HE Watter alledyed fo, Damage ought to be 
within the Jurisdiition, 1 Cro. 570. 
Mothing Hall be intended out of the Jurisdic- 
tion of a Superion Court but that which doth fpe. 
cially appear. . 
Gnd nothing fhall be intended in the Jurisdittion of an 
Fnferfor Court but what is (pecially atledged. 








Judgments reverfed, and Jufti- 
fication by Procefs in Infe- 
rior Courts. Vide Errone- 
ous Entries p. 281. ; 


Bennet verfus Evans. Trin. 1673. -B. Re 


~ARROR upon a JuBgment in the Caurt of Dor- 
chefter, thefe Chings were alledged, 

1. Ft was alledyed, that the fir JOracefs was a 
~ Capias, whereas i¢ ought to have been a Sum: 
mons. But Hale C. J. (aid, Rely not upon that, ff it ve 
alledDiyed ta be fecundum confuetudinem. 

2. At the Venire fa’ the Reco was preceptum fuit; which 
the Court faid was bad. 

3. Jt wags preceprum fuit to the Dfficer viva voce, fwho re- 
turned the JPanel annered to the jecept; whereas that 
was impoflible, (per Hale) untefs he few it ta bis Lips. 

4. Jt wags per quos veritas melius Scire poteric, whereas ft 
fhould be Sciri; and tho’ there be na such Latin Cio, vet ft “ 

4 Q 
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fa it the Regifter, and in the Statute of 27 Eliz. 6. which 
taffes the Eftates of Jurpmen fram qos. to 41. 1 Rolle $03. 
and fo it was Held to be Crro, Mich. 1676. B.R. 

5. Per Twifden: Aitho’ be Doth alledme, that a Capias was 
{ued att fecundum confuetudinem Curiz, pet being be hath not 
{aid a tempore in cujus contrarium hominis memoria, &c. {t {9 bad, 





Delbridge verfus Pentyer. (389.) 


T ig faid ft the Record, Ac the Court of the King, held, &c. Error. 
| and Doth not fap by Letters Patent, maz by Prefcription. PotCale 4o:. 


Cleming verfus Fudge. (390.) 


N the Venire Fa’ ff was preceptum eft, &c. and Doth not Eror. 
fap per Curiam, Vide poft Cafe 395. 


Harland verfus Cocke. C. B, (391) 


A Slault and Battery. Che Defendant suified, by Rea- amaule and 
7X fon of a Pacels fTued aut of a Court tn Lancafter, SUR 
called the County-Court, &c. 3 
Erceptions taken to the Defentant’s plea by Serjeant 
Jones. 

1. Jt fs alledacd, that the Caurt was Held coram vice- 
comite, anda Countp-Court ought ta be Heid coram fecta- 
toribus, fp2 they are Judges; and to fe ig as if were coram 
‘non judice. 2 Cro. 582. 6 Co. 11. 

2. Jt is ailedacd, that the JOrelcription is to hold it de rs 
diebus in 15 dies, anD the Statute of 2 Ed. 6.25. is, that it 2 mt. yo. 
fhall be Holden de menfe in mentem. 

€rception to the Cuftam. 

3. AS it is alledyed it is unreafonable ; fo2 it fs faid, 
that it iS uled upon a Queftus eft nobis that the Party MHeuld . rot. 595. 
{ep quandam gquerclam, [which may perbaps be Debt, and the 
Queftus eft nobis is only fo2 Ations on the Cate. 

4. Ft is not laid, that the Plaine mutt be of Watter with- 
in the Jurisdiiion of the Court. 

5. St is ailedged, that upon a JOlaint entered they uled ta 
take out a Capias; witch is contrary te Law, fo2 in all Cafes 
there ought fir ta be a Sunmiong, 1 Rol. 563. 2 Rol. 277. 
But itt London thep map, becauie it is confirmed by At of 
Parliament. 9 Co. 68. 1 Cro. 167. 


6. 5t 
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Ante Cafe 


12zZ. 


6. At is fai in Curia Cancellarie Dunlent which map nap be 
the Court of the City. 

7. It Doth not appear, that the Cale of Ation path a 
tife within the Juriswittion of the Court, fo2 it is for a 
Dore fald, and Doth not fay, fold within the Gucisniaton 
oi the Court. 

8. Ft is (aid, that the Cuttom fs to hold the Court de 15 
diebus in 15 bie and it is alledyed, that the looscels wag 
taken out the 12th of Auguft, and returnable the 26th, 
which will nat make 15 Days, unteis the 12th and rsth are 
taken inclufivelp, 

And {€ a Court, being to be Held at a certain Oap, be 
Held at anp other, if i Yoetd, aD coram non judice. 

Anfwers al object’: 

Ad primam, {tis a County Palatine, and the Court Hath 
diwaps been held before the Sheriff, and fo that is well 
enoinh by Cuftom: Gnd Vavghan faid, that to holn a 
Court Baron coram fenefchallo ig geod cnounh, if tt be al- 
ieDged by way of Cuttem, 

Ad fecundam, @ Cuftom to hold it chery fifteen Daps fs 
well enough by Cuftom, 

Ad tertiam, Quandam querelam fhall be intended a Jplaint, 
purfant to the Queftus eft nobis, and this being fin Bar thait 
be wood to a common Antent. 

Ad quartam, Jt is alledged, that the Watter mut be within 
the Jurisdittion, for it is fafd, that within the County, &c. 
there is fuch a Cuftom, which) thali be wood bp common Gn- 
tendinent, and fhall relate ta Chings only in that place. 

Ad quintam, €o take out a Capias before a Suminong by 
Cuftom may be qaod, Per Vaughan, &c. 

Ad fextam, Jt thall be intended the County-Court, (and 
not the City) that being tpoken of wholly before. 

Ad feptinmam, Cho’ it is nat alledged, that the Dole wag 
fold infra jurifdictionem Cur’, pet it i alledgyed that that P20- 
mile was made infra jurifdictionem, which is well enowunh, 

Ad ociavam, Jt being 15 Days inclulively is well enounh. 

And tt was fain farther, that this being a County Wala- 
tine, the Court is not like other Jnferiog Courts, but within 


the County hath a general Jurisdition, like the Courts at 


Weftminfter. 1 Rol. Sor. 

Gnd it is only by Cuftam, that Latitats flue out of the 
inns Bench without Summons. An Aétfon upon a Con- 
ceffit folvere ft Briftow mood by Cuftam. Godb. 49. 


And it appears, that Capias’s have iffued without Sum ~ 


wang, Old Entries 141. Raft. 341. 
I @ Cu: 








on 
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G Cuffom may be alledyed in a County chat cannet in an 
Tnferiag Court, as a Cautity may peetcribe tn Non decimando. 
- Dod. & Stud. 147. AnD Vavghan faid, fa might a WParith o2 
Cotwn, tho’ a particular Perfo cannet, 1 Rol. 653. cont’. Mes 
femble per 2 Inft. 645. q’ un Toune ne poet. Parfon’s Law 252. 

Q Wunded may prefcribe tn Non decimando. Parfon’s Law 
252. 1 Rol. 653. % f 

Gnd it was (aid, and agreed per Curiam, that no Ation 
lies anaintt the Defendants, whoa were but Servants to er- 
ecute the }racels, although it iflued out irvegularly, if the 
Court cai make out fuch a ocels, and have Jurisdition 
of the Gaule. 6 Co. 54. 10 Co. 86. Per Vaughan: Chat which 
ig good by Ak of Parliament is good by Cuftom, for ft fup- 
poles an At of Parliament, Jud’ pro Def’ nif, &c. 





Baker verfus Holman. Mich. 1673. C. B. 


ALSE Judginent in the Cotnty-Court, 
receptions were taken by Nudigate ta the Recon, 
1. Che Venire Fa’ eas to tunimen fir Derflons to trp the 
Caute, whereas ail Crials ought to be by twelve. 
2. t i8 to fummon fir Wen de Comita’ predic’, but no 
Vicineto. 
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Ante Cafe 
197. 


(392.) 


3. It is to fuainan fir aod and lawful Wen, but he doth — 


not fay Suitors ns. Freebelders; and they ought ta be Free- 
holders. 
Anf. 3¢ is fait, that a Venire prout twas awarded fecun- 


dum confuetudinem. 


But Come of the Serjeants fhid, a Cuftam ta try a Caule por car 


by fir had been adtiDgHed void. 

4ty Exception was, Che Polaintif— in the Jnferfiog Court 
complains, that Baker, fuch a Dav and Place, being indebt- 
ev to Hitt infra jur’, &c. for Wanzy tent, Di die & loco pre- 
dio afiuite to pap, anu Doth not fap, that the Boney was 
{ent infra jurifdidionem Cune. 

Per Vaughan: it he aD Declared tipon the JPromile tn 
Law, that did arife upon the Lending of the Wonep, he 
ought to alletee, that the Wonep was lent infra jur’, &c. 
but if Woney he lent out of the Jurisdizion, and erprefs 


3933 49: 


Pwomife within ts pay it, the Court map Hold Jlea of this por cae . 
— -Pomife. Sed alii aliter fenferunt, Lecaufe be Canitot plead 400. b. 


Non affumpfit infra jurifdictionem. Sed quere rationem. Vide 


_ ante Cafe 122. 


4M Rogerfon 








218 


(393-) 


Cuftom. 
Ante Cafe 


392. 
Poft Cafe 401. 


(394) 


Capias. 


Vicenet. 
Wards. 


&e. 


G95.) 


Scotland. 
Ante Cafe 


322. b. 390. 
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Rogerfon wverfus Jacob. 


T was faid in this Cale by Hale C. J, that a Cuttom ta 
try by fir, being generally atledycd, is had, as to fay, 
fecundum confuetudinem, &c. but ff it be particularly allzdgen, 
itis good, as to fay, that within, &c. there bath been a Cu- 


ftam Cime out of Gina, &c. a Roll. 564. 


Shorcrofle verfus Bland. 


RROR fo reverfe a Judgment in the Cowt at Shrewf- 

, bury. 

iff Exception, It ts aliedgyed, that upon ttso Nichils re- 
turned a@ Capias went out; which aught not to be in an Jnfe- 
ting Court, im an Aion upon the Cale, per Stat. 19 A 7. 

Anf. Per Curiam, (iben the Party bath appeared and 
pleaded, that is no Crception, Yelv. 158. 

20 Exception, Che Venire Fa’ ig de warda S. in villa de S. 
Wwiereas a Venire ought not ta be fram a Card, 

Hale: De vicineto de Kingfireet i§ good, and fo is de vici- 
net’ de White-hall, foz they thall be intended Ciflls. And he 
faid, be knew to Reafon why de viciner’ de Warda fhauld not 
he noon, efpeciaily when it is alledged to be within a Gill, 


fo2 it is iefs than the Gill, but be fatd, there babe been Dpt- 


niong ta the contrary. ide gulanet 165. 2Cro. 222. Yelv. 158. 

30 €rceptian, Che Venire Facias {§ 12 liberos & legales ho- 
mines de vicineto de warda del, &c. tyhereas it ought not to be 
with &c ih au Jnferio. Court. 


Ant. JE fo be it be fo much at large, that it appear the 


Venire {8 tight, thoun) there be &c. for the reft, it is well 
enounl. Sed ad fecundam except’ advifare volunt, 


Fleming verfus Fudge. 
c 


T Was aid by wap of Recital of Letters joatent granted 
in the 24th Pear of the Rein of Queen Elizabeth, Queen 


Of England, Scotland, France @ND Ireland. Per Curiam: Scot. 


land ig Surplulage, andit ts good fy2 the cet, 
20 Exception, Che Venire fa’ ig preceptum eft, and it is 
not faid per Curiam  Semble q’ eft error. 1 Roll. 799. 


4 
Delbridge 
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Delbridge verfus Fame. G396.) 


A Ction upon the Cafe in an Jnteriog Court, viz. a Wu- 
rounh-Court, in Conlideration the Platunti— would go 
to the Aitifes, and be a Giitnels for him, he would bear 2 Rol. sas. 
his Charges. Crrvo, becaule it appears that it could net 
be tried in the Bezough-Court. 


Tirit of falfe FuBgment was brouyht to reverle a Re- 
Z\ covery fuffered in an Jnferio. Court. 

Exceptions taken were, 

Obj. 1. Wecaule if wag de tenementis in Rumford, and Doth 
not fap infra jurifdictionem. 

Anf. Chere is a Difference between perlonal Axions and 
real Aitians, fo perfonai Atlons that are tranfitery mutt 
be allediy2d infra jurifdictionem, but in real Aétons it need not, 

Obj. 2. Jt ts faiD ad Curiam tent’ coram ballivis & A. and B. 
fectatoribus, and Doth not naine the Watlifis, Dy. 262. 

Ant, be Wailifls ave but the Minifters of the Court, 
and ust the Judges, and fo necd not be named. Sed per 
Vaughan, when ft is fata, Cur tent’ coram ballivis thep thal 
be intended Judges, Sed quere, & vide 34H. 6.35. rr H. 
6.10. 3H 4.14. 6 Co. Jentleman’g Cafe, 

Obj. 3. Chere iS au Jinpariance ad proximam Cur’ tent’, 
and doth not fay fil. fuch a Day. 1 Roll. Continuance, 484. 

Anf. Qounitting that it be an Err, pet all Ervas of that 
Mature are faived hy the Wartys Appearance. 38 Ed. 3. 2. 
Bro. Continuance, 48. 2 Cro, 284. 


Harland verfus Cooke. (398.) 


Udigate pro def’ atgucd much fram the Autherwty of a ante cae 

_ LN Gaunty atatine, and fata, that it had Dominium Re- 391. 
agale, Jt had Forieitures for High Creafon. Dy. 288. Davis 

59,61. 4 Inft. 266, And chaugh it be called the County-Court, 

pet, bp Cuftan it map be a Court of Recowv, as the Sbe- 

rif—’s art ef London {g, 2 Inft. 218. 

Ce Withap of Durham Did formerly nominate the Judges 
there. Hob. 139. 





| Obj. 








320 


Cuftom. 


Prefcription. 


399.) 


Trefpafs. 


Ante Cafe 
197. 
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Obj. A Cuftam fit an Jnferio. Court ta take aut a Capias 
without Sumimans is a void Cuftoin, and mai than they 
Do in thofe Caurts at Weftminfter. 

Anf. Per Vaughan @, 3. Jt may be good by Cuftam, faz 
every Cuftoin fuppofes an At of Parliament, 02 a Law made 
in founer Cimes by an equivalent ower, though it were 
Not calicd a JOariiament ; therefore that map be good by Cu- 
ftom, which cannot be created naz pals bp Grant; as the 
Wing cannot grant, that Land foall be of the Mature of 
Gavelkind 92 Borough Englith, &c. 

But every Wrelcription fuppates a Geant in the Benin 
ning, and therefore that which caniat be granted cannot be 
peeltribed fo2. 

Gu GE of Warliament cannot enakt any Ching that fs op- 
pofitum in objecto ; becaufe it Is Contradite2y and fo infeatible, 
and fuch Chings cannst be reed bp Cufion. 


Weld verfus Wiggetc, and the Sheriff and Bai- 
litts of Norwich. Pafch. 1674. 


HE Cafe was, Chat Wiggert, one of the Defendants, 

entered bis Plaine tt the Court at Norwich againt the 
Plaintiff, whereupon a Sunvnons was awarded again 
Him, and upan a Nichil returnen an Attachment MMued, anv 
his Gaeds were feilen ta the Gaiue of sol. . 

Che jolainti—t for this iaings Creipats. 

he Deiendants juftify by the Jocels fupra, and fet 
forth, that Caule of their Aiion Din arife within the Juril 
Dition, &c. 

Che Wlatntif— vepties, de injuria, & abfque hoc, that the 
Caule Did arife within the Furisdittion of the Court, (anv 
traveries the Caule particularly, tohich was a Computaffer.) 

fhe Defendant upon thia Bemurs, and for Caule fets 
forth, that the Crabverle ts inunatetial and (Ble, &c. 

Che Nueftion was, Suppoting chat the Caule of Giion, 
upon which the Goods were taken, Did not arife within the 
Furivistion, whether Crelpafs would tie? 

qn this Cale the Court Did ineline, with fame Clearnefs, 
that Crefpats would not fic agains the Oficers; becaule, 
Hen JOweels ifucd out of the Court te them, it was ime 
pollible that they could take Woatice where the Caule of Ac- 
tion did avife. Poft Cafe 449. 2 Roll. $60. 

Quid they feemed to incline, that Crefpats would not fe 
Agate the Plaintiff there, wut they trib, the Jlainttt here 
4 might 
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might babe Had an Aiion on the Cale, aud Declared, that 
he, knowing be had no Caule of Ation within the Jurisdic- 
tion of the Court, did caule his Coods to be attached. 

Wut they Catv, the peper Tap Had been fo2 the arty Adion upon 
tO appear there, ‘and plead to the J uvisdition, ff the Caute * @* 
of Aition DD not atile within it. 

Gud they faid, if a Ban takes an ercelline Diftrels upoi 
tye Gttachinent, which is only to inforce an Appearance, an 
Aition upon the Cafe lies againtt him. 

Windham faid, this differen from the Cale of the Mar- 
fhalfea, fa there it fs not fet forth that the JParty was of 
the Binn’s DHouthald. 

Qnd it was faid, that by the Cuttom of thole Courts, Ff Bro. Forti. 
the Party doth not appeat upon the Return of the At-Nom>-3,4,5. 
tachment, the Goods are forfeited: Per Windham. 

But per Vaughan, Ff the JParty be tot fummoned, the 
Goovws fhail not be forteited. 

qf a Court hath been Hel’ Cime out of ABind, and cour, 
then the Corporation take a new Gant from the Wing, anv 
by a nee Wane, vet this Doth not delireyp the antient Courr. 





Watfon verfus Parfons. Mich. 1674. B.R. — (400.) 


Refpats fo2 taking bis Goods. e 

Che Defendant juftifies by Cittue of four feverat 
Gttachinents out of Bloomsbury Court, and fets forth, that 
the Cuitont there is, upon fuch Attachment to detain the 
Ooons till the Diwner give Seciivity ad fatisfaciendum tie 
JPlaintif— de debito. 

Relolved 1. Che lea is duplex & multiplex, hecaule everp 
Attachment goes to the whele, unlets he Had pleaded feve- gon 
talip, that dp Ciittue of fuch an Attachment he took fuch 
particular Oawds, &c. 

2. Reiolved the Cutan was unveafonable. 


F @ Wan Declare upon an Indebitatus affumpfit infra jurife (400. b.) 

dictionem Curie pro mercimoniis venditis, and Dath not fap, isa 
that the (Hares were fold infra jurifdictionem Curie, it ai cal 
Error, though Wylde fad, bis Judgment was always ap I au ie 
the contrary, but {Precedents yad been fa. 


4N Tomkins’s 
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Ger) Tomkins’s Cafe. Trin. 1675. B, R. 


Ante Cafe Va Casas of rea. Jt was Held to be Evvog, if he doth 
#22 eae not fet forth how the Cotirt was Held, 1 Rol. 795. 
ty of the ==Phillips }. Gundy. ' ; 
ane Aut it was likewife Held, that a Crial by fir Furor fs 
x Jerr: not good, althouah a (eettal Cuttom be alledged fittt, 1 Cro. 
259. Ante Cafe 392. : AS ; 
Juratores triati, and Dot) not fap exacti, naught, becatife 
they ought not to appear voluitarily, 


(402.) Higeinfon verfus Martin and Hadley. Pafeli. 
167 7 BG: 


Aes and Winafemuent donec he patD 201. a 

Che Derenvant juttifies by Cittue of a Recovery — 
in the Court of Warwick, and by Wrocels upon that Re- 
covery. 

Che Plaintite veptics, that the original Cale of Aition 
DD not arile within the Jurisdition of that Court, 

Cie Oefendant cejains, that the jlaintit in that Court 
Had alledged it te he within the Furtsdition, and that the 
Plaintiff Here Had appeared and pieaded to it, and fo haa 
aDniitted it, &c. AND Demands Judgment. 

Che polaintit oemurs, 

4u this Cake it was Held per Cur, 

Ante Cafe 1. Chat ag to Martin, tha teas the Officer, Tuop ment ought 

197 oxen. $0 be Hihen For Hin without Duekion, for it was impoMibie 

fed, for Hitt to knoe, whetber the Fac were Done in the Furie 
Ditian of the Court o2 not. 

‘But it was fufficient fo him, that it was 1 alleagen, out 

it Dad not teen averra fo in the Declaration in hat Court, 
* And they then they all agreed *, that the Officer would-have been tiable 
cited the Col co thig Aéfon, becaute then afl had been coram non judice, 
Ment ante like the Cate Of the Marthalfea; f02 there ft was not alledgen, 
197. that either Party was of the Hiny’s Doulhpoi. 

2. But the great Dueftion was concerning the ther De- 
fendant, Iho was the Plaintiff in the Court at Warwick, 
whether o2 no the Ilainti Here Hoauld rote be admittea ta 
fav, that the ovininal Caule, for which the Ation was heought 
in the Court at Warwick, tas not within the Jurisdfition of 

1 Rol. S09. that Court, when he had appeared there and pleaded, anv 
r 


amitten 





> Ay 





by Proceis in Inferior Courts, 


anmitted the Turisditian there. And per North aan Wind- 
ham he map, fo2 dis Anmifion will not gibe them a Furi 
Dittion where they ought not ta have it. And North fatd, 
that if a Oefendant will appear there and picad, where 
they have no Jurisdiion, yet any Badp map infor this 
wourt a2 the King’s Benth, and they thall be prohibited. 
Sitt Atkins aD Scroggs Doubted, whether o2 tla the Party 
wha was Defendant in the Court, and had appeared ta 
the Atian, and admitted the Jurisdition, Hall now come 
to intitle bimfelf to an Aion, and aver, that the Watter 
was not within the Jurisdition, when, tf it were not, he 
Had a proper Cime to habe pleaded it there, and if he 
cannot aver that, then the other Oefendant mutt pave Judg- 
ment tog. Sed advifare volunt. 

Gna although bere the Defendant had omitted in his 
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Plea to alledge, that the Plaintiff in the Court at War- Pica. 


wick Had aberved it to be within the Jurisdition of the 


Court, pet the jolatntit giving him Oppoaatuntty to thew it rejoi dr. 


in HIS Rejoinder, it teas Held well enouah,; becaule the [Siea 
and Rejomder are but one Defence. 


Qnoather Watter was moved, that Deve was a Claviance variance. 


between the Crit and the Declaration, fo the Crit was 
fo an Atanit and Fmpufomment only, anv the Declaration 
Was fo AHault and Jmipeifenment donec he patB 20s. Wut 
the Court Held that to be well enough, becaule the Crime 
Was the fame, and the Donec was but by way of Anarava- 
tion of Damages; and it minke have been given in Evi- 
pence, if it had not been averied. 

fterwards, Term. Trin. 1677, Judgment twas given far 
the Offiter prout fupra: Wut as to Hadley, tube twas the (latin- 
tiff in the Suferiog Court, Tusyment was given by North, 
Windham and Atkins, again him, fo althowyh thie Dicer 
coutd not take RPotice, dt being aleDaed tm the Declara- 
tion td be within the Furisdition of the Court,) that it was 
wwithatt, pet the Plaintifl Hiingelf fhatl be howd to take Ia- 
tice of it, and though the Ocferdant DID net take Aouan- 


‘rane of ft there, vet he fhali net be effepped to Do it here, Eftoppel. 


Dy avMiitting a Watter in an Anveriog Caurt in a Caule that 
they had not Jurisdiction ot, 

‘But Scroggs was-econtra; beeaufe there was a Tudgment 
‘in Geing, end'fo Tory as Chat continued tn Fore it Mhouly 
patronife thole that aitea-urnder it, til tt were reverted bp 
Chit of Error. 


But 
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Wut North faid, that would not alter the Cale; for there 
was a AuBgiment in the Cale sf Richardfon and Barnard, 
1 Rol. Rep. 810. 
Gnd whereas feberal Cales were cited, that an Ation 
would not lie fo2 fuig tn another Court, though the Party 
had na Wate of Gitign. 2 Cro. 133. 3 Cro. 836. 
Wut North faid, the Aiton here ts net for fuing in an- 
other Court, but here tt ts for Jimpitoning the Party, 
Tranfitory Chough an Aition be trankitory, as to (ts ature, fo as 
A@ions. it may be alietged in anp County in thele Courts, vet that 
will nat gfe an Inferior Jurtsdtition, wulels the Caule Da 
reafiv avife within the Jurisdition. 





Cafes in Scaccario — 
& Camera Scac. 





Traverle verfus Daws. Trin. 1673. 


(403.) 
A@ion upon N Qiion upon the Cate was bought bp the jplain- 
the Cafe. tiff, for that the Defendant Had cauled him to be 





Q  arceffed, &c. falfly and malicisuilp, whereas be kuewm 
“ He pad no Caule of Action ayant Hin. Qtter a 
Clerdit the Wlaintif Had his Judgment: Mihevreupon a 
Mit of Crraz was hought in the Exchequer Chamber; 

and the Queftion was, whether the Ation would lie o2 note 
Qnd upon the Wlaintifl’s Wart in the Tirit of Error were 
Cited Dy. 285. 3 Cro. 836. that foz an Aition pofecuted in the 
pwover Court, na Ation of the Cale would lie, though it 
luete without Caufe, and of that Dpinion twas Vaughan C, J, 
of the Common pleas, and Baran Turner. Wut Hale C, J, 
and the Chief Waron & alii econtra; fo2 here, when it is 
I found 
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US RE EY RESIS IONI ir rate ee on see 
fauna that the Wlaintift Din falfiy and malicioufiy poofecute 
this Aktion, cevtainty it is a mead Caufe of Aitian, for the 
Fury could net Have found foe the Plaintiff, untets they had 
found the Walice as well as the Falfity, ant Chevefare by 
Hale ©. 4. if they bad any probable Caule, they ace always 
allowed to give it in Evidence, and ff a Wan had NOt ChiS pg yiaence: 
Remedy, be night be many Cines cauleleip oppretied; fo 
Ne map be arvefted fo2 great Suns that perhaps he cannot 
fd Wait far, and fo nuit fie in eifon. wherefore hy the 
Canfent ef the Lord Chancellor, Chief Juftice, a4 Chief Ba- 
ron, Sudament tvas afiviney, Vide Hob. 264. 4.Co.14. Winch 
28, 54. 2 Cro. 432. 


Vernon verfus Yeeds. (404.) 
“@ Woaver, and the Conberfion alletged to be ft London, a nendments. 
ano the @rial was in Middlefex; but it feews, the Error inSac. 

Deciaration upon the File was of a Converfian im Middle- pet. 148. 
fx, and the Simpariance Roll was right, and fo was che Larch 164. 
Gffue Roll, but the Nifi Prius Rail was tng; whereupon the 
Wlaintit paved, that the Nifi Prius Roli night be amended. 

Hale C. 3. Ff the Will be ight upon the File, and the 
Ampariante oll eight, the Ttue Rail o2 the Nifi Privs map 
be amendes by them, fo2 thep are but Cranferipts of the 
other; but if the Difference be fuch as to alter the Iflue, 
there they cannot be amended; for then it is another Ching 
that is tried than ought ta be tied, 


Harling verfus Cannon. Patch. 1674. len) 

IMFomation fo2 importing Giahes contra Stat. 3 Ed. 4. cap. 4. pardon. 
| @bhe Cale was, Chat the Olaves mere imported de- 
foe the 25th of March, ta whicy Cime the General Pardon 
ertends, bp which all unlawful Jmportations are pardoned; 
and in April folfowwing the fala Oiebes were tound in the 
Dands of the Oefendane ta be fold. 

Che Ducion was, woether this Forfeiture was Dil rortiture. 
charged by the Oeneral Pardon intervening between the 
Anivertatian and the Finding them to be fold? 

1. Deve it was admitted, that a Wan might import anp 
of thafe Commodities mentioned in the fata Statute fo2 dis 
Ow Cle, 02 he might give them away, and it auld be no 
Forfeiture, 


40 But 
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In Scaccario.. 





Vide Plow. 
401. 


(4c6.) 


Covenant. 
Sheriffs. 


Poft Cafe 689. 


But as to the peincipal Paint, the Barons were divider. 

Turner Chief Baran Held, chat the Forfeiture twas not 
gone by the ardor, for be faid, the Importation is not 
ullatuful, and by it there is no Offence again the Statute. 
but tt is the Selling oe Defign to tell, which aives the 
Forfeiture. 

Wut the other Warons feemed to he of the Contrary O. 
pinion; in as much as the Selling ts not the peincipal OE 
fence, but it is evidentia faci, that the Jmportation was to 
that Jntent, and fo the Anipartation being pardoned, the 
Goons fhawld not be foeleited. 

Qnv Thorland compared it ta the Cale, where a oan ig 
ftruck and dies a Check after, the Ocath hall have Rela- 
tion to the Stroke. 

Gnd Sawer put the Cafe, Suppoling thefe Goons had been 
feifet, and then the Bing had veftorzed them, there, 02 fup- 
pote tie Hing had veleated to the JParty, they thoula never 
be forteiten by any after Sale again, notwithtandting the 
Statute (Hith, as often and every Time they may be found, &c. 


The Sheritis of London verfus Prettiman. Mich. 
LOG: 


()* E Thody, being tnditted for Killing a Wan, the She- 
riffs af London felie bis Ooads before Condition, and 
Prettiman cCevenants with them, if they would leave the 
®Ooo0ds fn his Moule, that ff Thody were found guilty, be 
Would Deliver them the Gacds, 02 otherwile pay thei 3001. 

And Here it was objeten, that this Covenant was paid. 
becaule it was taken by the Sheriff colore offcii tn a Cale 
where he had no fich Power ,; for he aught only ta take 
an Jnventay of the Gvods. 

Qnd Dbiigations og Covenants tn fuch Cales are doi 
at Common Lit, as well as by the Statute 23 H. 6. Plow. 
67. 10Co. Bewfage’s Cale; Hob. Norton and Syms, as Bands 
pro favore feu eafiamento, and Bands upon Bailing one that 
is not bailable ; as was vefoived in Sit J. Norfolk’s Cate, 
19 Regisnunc. Ano the Sheriff at Common Lite ought not 
to feife the Goods of a Werflon indiited for Felany, hut he 
might insentow thet; but the Party's Wife and Chinen 
{were to be maintained aut of them, and fa is the Statute 
OF TRIS. 3.03 Inftize 

Sawer pro quer: Qt the Conmion Lit the Sbherif— might 
feife them after Inditiment, and put chem inta the Hands 

4 of 


jo a “- 
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of the Meighhourjood, and fo is 7H. 4. 47. and the Sta- 
tute of R. 3. is tntended only when a Wan is arrefied fo2 
Sulpicion of Felony, bis Gaods Mall not be feiied; ana 
fo it if erpounded by 3 H. 7. 

Gund he fain this Statute of 1 R.3. ig a priate Law, and 
ought to be pleaded, and 23 H. 6. ig adjudgen fo, Sed Cur’ 
€contra. 

Per Cur’ femble, (hat after Jnditment the Sheriff may 
inbentow, but not remove the Goods of the Barty; and i€ 
any one will fecure them, that they thail be forth-coming, it is 
lawful for the Sherif— to take {uch Security, Sed adjournatur. 


Sir John Read’s Cafe. Patch. 1676. (407.) 


IR John Read was made Oheriff in the 26th of this King, 
i) and erecuted the Office fo2 thee Wonths, and then gave 
it off, pretending that the Office was void by the Statute 
of the 25th of this King, which chats, That all Officers that 
do not receive the Sacrament and take the Oath according to that 
Statute within three Months, that the Office fhall be void, éf, 

TAhereupon an Jufownation was erhibited ayant Sir 
John Read, fa2 tot taking the Sacrament acceding ta that 
Statute, &c. 

Gipon Mat guilty pleaded the Jutp found, that, before the 
Cine of the making of the Statute and his being made 
Sheriff, his Uife had recovered Alimony in the Spiritual 
Court, and for not obeping the Sentence there he was 
crcommunicated, and thereby incapable of receibing the Sa. 
crament, &c. 

Che fir Dbjetion was made again the Fown of the 
Statute, becaufe here is an Jnformation for that wich is 
made penal by a Statute, and it Doth not conclude contra 
formam ftatuti; f02 {t was anrecd, that if an At of JOarliament 
Creates a netu Offence, which was not fo at Common Law, 
the Fufornation o2 Jnditment mu conclude contra formam 
fdtatuti. 9 H. 6. 2. 

Bit 452. Solicitor took this Difierencte, Chat where an DE PokCak so9. 
fence was at Cannon Law, but a Statute adds a farther 
Penalty, there the party hath CEletivn ta proceed either 
at Conmunon Law 02 tipan the Statute, but if He futends to 
punith the Patty atcowing ta the Statute, there He mull. cro. 644. 
conclude contra formam ftatuti; and fo upon the Statute of 
5 Eliz.9. 5 Eliz. 14 fo2 Perjury and Forgery, the Parties 
may be punifhed either at Connnon Law o2 upon the Statute. 

2d Object. 
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2 Roll, 82. 


2 Cro. 643. 


“ate, That the Office thall be void, (ani forfeited); for by the Tow 
: 


In Scaccario. 


2d Object. It is not aberred in the Inditment, that be Din 
nenlet taking the Sacvament ea intentione to incapacitate 
him for bis Dice. ! 

Anf. (Mbhere a Ching is neceffarily unlatwiul, there it is 
needlefs, but ifa Ching may be lawiul o2 unlawful, acco: 
ing te the Circumilance, there it is neceflary te aber it; as 
in Contpivacy, it wut be faid falfo & malitiofe, betaufe an 
qudiiment is iawiul in tt (ik. 

Wut tf a Wan fay of a Jude, That he takes Bribes, OH} 
that an Attanep ig a Champertor, there it is not neceflacp ta 
fay falfo & malitiofe, fo thele da neceflarily imply Evil, 

Obj. St is found, chat he was ercanmunicated, and there- 
bp became incapable. 

Anf. Che Finding of his being incapable is no moe than 
what the Law infers upon bis Ercammunicatian, and there- 
fou that hall Dave no AInuence. 

Obj. Che Law Doth not force any Wan to capacitate Hiin- 
telf to be an Dfficer, as upon the Statute of H. 6. a Juftice 
of [Deace is puntthable if he Have not gol. per annum, but 
a Dan hail not be compelled to purchafe 4ol. per annum that 
De imap be capable of it. 

Ant. Jt is found here, that be accepted the Office fo2 thee 
Months, and took His Oath, and then he hall be hound ta 
na thaough with it. 

But to that it was anfwered by Sawer, that he was bound 
to execute it a8 long as be could, o2 elfe he had been deler- 
wedip punithen, 

Obj. Then an Ak of JPariiament avofns an Dicer, op 
creates a Dilatility in the Perfon to Holy it, that ts not 


qualified according to the Wttice, there that is the Punifh- 


ment of the Party, and be hall not be punithed in anp other 
WGannetv, as upen the Statute of 13 Eliz. for not reading 
the Articles, and 5 Ed. 6. buying of Diices, there the Jpar- 
forage and the Oifice hall be void, but it was never hears 
Oi, Hat an Jnfogmation o2 an Jnditment lap for them, and 
fo fo2 Simonyp. 

Anf. Cilbere the Offices are Dffices of Wenefit, there the Lofs 
of the Dice is a Wunifhment ; but this is an Office of Charge. 

And the Wilchief, if this were allowed, would be herp 
nreat; fo then a Wan might peoture hinflelf to be ercom- 
iunicated fo2 not paying fome petty Cithes, and fo avoid 
the Serving of Sheriff, which is an antient Dffice; ag ap: 
peats 2 Init. 559. Fortefcue, cap. 24. fo. 53. 

AnD Sawer took a Difference, where the Toads of the Akt 


void 
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void thev ate abfalutely void, without moze ada, fo. that is 

erecuted. Wut if the Erprefiici is forfeired, there it 19 exes 12 Co. 78. 

cute, and muft be avoided. 6 Co. 29. 
But it was much infiffen upon fo2 the Kine, that this was 

a valuntary Dilability, and that thall be looked upon as 

none at aif, for here the arty might tubmit himielf, and be 

abfolbed. 

But ta that tt twas anftwered, that i Lat Caufa proxima Bac. Elem. 
non remota fpectatur; and it may as well be faid, when aP- © 
9B3an is in jofon for Debt, he map pap dis Debts: and 
thatigh in WHiiafophy thep fap Caufa Caufe eft Caufa @iutarl: ; 
vet in Law the ininediate Caule is refpeted, Curia adv 
vult. 





Patch. 1679. (408. 


F a Man anife Cattic, fic) as ate unnwfitable, and pield Tithes. 
no Citie in Lind, as Dorwles, &c. there the arty that 
taketh thei in, viz. the Owner of the Ground, fhall anfwer agitment. 
the PParion the Cithe, according te the Rate he hath for 
theie Depatturing. 

But if a Dan anil petitable Cattic, and fuch as pield a 
Cithe in Hind, as Sheep that piela Cithe Tisol, and 
Lambs, there the Miwier of the Cattic Hatlanfwer the 
Cithes, becaufe the Wool and Lanib in Lind were due to 
the jParfan, and it is impolible that the Owner of the 
Ground cau pay that. Chis Diiference was taken by 
@it Robert S: WET, aia agreed per Cur’. 


Dod verfus Ingleton. Mich. 1679. (409.) 
HE Qitteition beinn, Cabether Cithe-Adilk fhould he Tithes. 

hought hame ta the Gicar, o2 whether be ounht ta 
fend fo2 the fae to cberp Darihianer, there being no Cu- 
ftam either fo, the one o2 the other? — 
_ The Barons having taken Cine, fince the lat Term, ta 
canfider of this [Paint, nelivered theit Opinions feriatim: 
- Mountague, Atkins an Gregory, fwere of Opinion, that 
there beitig no Cuftam in the Cale, they ought to re-. 
{pet the Conveniency af the Watter;, and therefore it being 
the Cifane th that Country to being their Cithe-ailk, anv 
other {mail Cithes, tothe Church- Porch, they thought that 
the Paclépioners aught to hing their tmall Cithes thither, 

4P it 





ane 


(4103) 


Charities. 


(411) 


Ditribution. 


In Scaccario. 


it being an indifferent JDlace for that JSurpofe, but a2 
Hteat Cithes the Parfon ought to fetch the fame, 

Raymond twas of Opinion, that Cithes being oue bp the 
Cceleliattical Law, and by that Law tall Cithes are to be 
Cattied home to the Gicae’s boule, and therefore he wag of 
DOpinien, that this Court sught ta adjadye it fo too, 


Clifford verfus Francis. 


A Han devites the Surplus of bis Cttate, after Debts 
/ paid, to bis Erecutars, to be oifpofed by them to pong 
Cites: Che DQuettion was, whether the Commiioners fap 
Charitable Cifes had Power of this? And the Court took 
this Difference: 

Chat when Doney is given to a Charity, withaut erpret: 
fing what Charity, there the Wing is the Dilpefer of the 
Charity, and a Will aught to be preferred in the Attooney 
Generals Pame foz that JOurpote, 


Wut if the Charity be erpaetied, there itis in the Power 


of the Conmifltaners fo2 Charitable Gies. 


Manning avd Manning. Mich. 1682. 


Will was preferred fox a Dittribution, upon the Ake’ 
concerning Jntettates Eftates, and to aXcaver a Cru. 


of fome Woney put out bp the Defendant, for the Intettate 


iit bis own Mame. Cipon a DOemucver, the Court refolyed,. 


that they would give no Relief, fo as to make a Diftribu- 
tion, becaufe it was an Authority given by At of IDarlia- 
ment to the €Ccclefiaftical Judges, and limited particularip 
to them, and although there were no negative Tows in the 
Qe, pet it betty a Ching newly created, whith twas not ac 
Common Law, thep would not hold joiea of it any farther 
than to difcober the Cruft o2 Fraud, in Cafe there were 
anp. OF a Lemacy they wilt hold Jlea, becaufe Due at Come 
mon Law, but not of Dilapidations: And they gave the 
faine Revoltition in the Cafe of one Sawbridge. 

But it was alledged, that my Lod Chancellor Doth con- 
ftantly Decree a Dittribution. 


Hill. 
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Hill. 1 690. (412.) 


qpartgageth to B. in Crut fo2 C. and then contefleth Trird Mort 
A. a Tudgment ta D. and afterwards C. lends Hiin more Hee 
aAonepy, and takes another Wortgage of the fame Cftate in 

iS oti Raine. u 
eran Crevitor hy Judgment having ertended the Lands, 
preferred His ill ta be fet iit ta redecht, upon Papinent of 
the Worrep Due upon the fir Woxtgage: And the tole Due- 
ftion was, whether be thauin be iet ih withatt paying off both 

MorigKages ? 
Date POA Nevill anid Letchmere, he thall redeem upari 
Payment of what was Due upon the firit Mortgage only, 
for when the Judgiient was acknowledged, he had a Right 
to the equity of Redemption prtor to the fecand Apanrt- 
ranec, which could not oe taken from Him hy any At of the 
AHortGary or. | 

ut per Turton econtra, that be hall not tedeem, but up- 
on Wapmient of both, and it ts the common oatice, fo 
the lafé Wartyagee to take in the fit Meztnaye, and bp 
that @eans to protet biimlelf again& all fiblequent Aot- 
Hayes; and it was admitted by the Countel of the other 
Hine, that if a Purchalor takes in the fir Wortnage, that 
hall pote hint in bis Purchale, hut they diftinguity'd, where 
it is a Security onfy, and not an abfolute jurchele, that 
they fhall there take Jdlace accoving to their Pziority in 
Time + ‘ 

Qu. oF the Reloltition of the Court in this Cale, becaufe 
it {eens againtt the conftant WDeatice in Chancery; anv a 
wMortgavee is a Purchaler pro tanto ta the Clalue of bis 
Debt, as much) as an abfolute urchalor. 


Upon the Petition of Hornbee, Williamfon 


: (413.) 
Smith, and Stone. Hill. 1691. 

7 ING Charles the Second, habfig taken up great Sums 

‘eof Daney of the Ietitioners, o2 their Ceftator, wha 
were Bankers, fn Contiteratfan thereof grantey to thent 
and theit eits feberal Annuities, chargeable upam the be. 
renitarp Revenue of Crcife, given ta the King by the Sta: 
tute of 12 Car, 2. cap. 24. 


Cie 
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he {aid Aiinuity beiny fo. many Bears arrear, the pe- 
titianers erbibited their {etition ta the Warens of the Er- 
chequer fo the {afd Arrears, whereupon twa Quellions did 
atife, 

iff Duettion, TUbether this Orant of the Ling were rood . 
ta hind the Succeioa, fo as ta continue a Charge upon — 
the faid Weventie ? 

on Dueitien, Tibether the [Detitioners had taken theit 
proper Weniedies fo Recovery of the fain Arrears? 

Ad primam Queft’, Atkins, Turton aud Powell, tuere nf D- 
pinion, that the Gant was gosd to charge the Succeiio2. 

Ft was adinitced, that the Wing could not grant away 
his Wingham, me2 put it in Gaflailage o2 Subjetian to 
we Pope 92 ap other, a3 {9 (ald in 4 Inft. 13, 14, 83, 202, 


35 

That the Bing map Krant an Annuity o2 charne His Re: 
pene, “2: Gro. 78° 5 Co, 56.' 7 Co: 21. 9) EA. a ator 

Vaugh. 161.. 4 Inft.29. Dyerg2. 9 H.6. 12. Bro. Quinz. 7. 
2 Rol. 176, 198. 19 H. 6.6. 4 Inft. 126. 6 Co. 73. 2 Ral 98, 
Moor 833. 2H. 4.8. Reg. Orig. 193,266, 307. 21 Ed. 3. 476 
But it mul be fad of whole Dands to be receiven, op 
eile it is not good, for he cannet charge bis Perfon., Nar. 
Brev. 52. Dy. 92. Hob. 148. Us 

Obj. Chat it was out of an Incaporeal Inheritance, 

Anf. Jt is good notwithtanding. 1 Inft. 47. 

Obj. Fe twas poetended, that the Win was Decelved in hig 
Grant, as ta the Cankideration. 

Ant. SE the Bing be deceived in a Conkderation teal er- 
ecuitory, it will beta the Geant, but not in a Conlideration 
perfonal erecuted. Plow. 454. Lane 3, 76, 108. 10 Co. 47. 
6 Co. 56. 1 Co. 43. Yelv. 1. 11 Co. 90, Hob. 230. 

Chat there have heen Ais of Relumption thews that the, 
Grants were paosd, becaufe they could not be avaived but by 
Qt of Warllanienc. 

Ovj. Chis is but an Authority, and fo von by Death, 


_ Gecaufe revacatie. 


Ant. % {8 an Jntevett; and a Licence couplen with an 
Gnterett is frrevacable, Dy. 176. Nat. Brev. 223. Plow. 457. 
Palm..Rep. 171, 172. Dyer 49. 

Ad fecund’ Queft, Gil the Barons Held, that the Remenp 
hyp iPetition to the Barons was a proper Remedy, and that 
it was in their Power to reliehe the Petitioners, and nite 
JuDgment for them. Keilw. 178. Stamf. 73, 75. 


I Q Peti- 
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q Wetition of Right lies as well for a perfonal as a real 
Due, Plow. 377, 434. Wroth’s Cale, and Nevill’s Cafe, 
9 H. 6.13. 1 Roll. 539. Lane 38. 4 Inft. 41s. 

Baron Letchmere econtra: Chat the Wing could not alicii 
02 charge this Revenue, Flera 183. 3. 549. Selden, Grotius, 
Pryn 9, 390. Vindication of the Liberties of Engl. Freens. 

1. Jt was given in lieu of a Revenue unalienable but by 
Qk of Warliament, viz. Che Court of THards. | 

2. Of the King may alien Part, He may alien all, and then 
the Subjects will bear the Burden, for thep mutt scant 
new Supplies to fupport the Crown, 

3. Chis Charge was granted by the King at a Cime 
{when he had no Decafion fo, Wanep, but merely for ta gra- 
tify his POrodinality, being at a Cime when the [aritament 
rained golden Sbhotwers into his Lap. aes 

Gt appears by the Anfwer Edward the Chird wave the 
Pope, that it is not in the Power of the Ling to alien bis 
Wingdems, &c. 4 Inf: 13,14. he 

4. Che very Cords of the A of JParliament thew, that 
it was the Intent of the [Sariiament it Houtd continue in 
the Crown unalienable, there being the Migs for ever here- 
after to remain to the King and his Succeffors febetal Cimes 
in the Qt. <A ; 

5. A JOower i the At, to ehable the Ging ta let to Farm 
for thee Pears, fhews the Parliament never intended he 
fhould habe fSotwer to alten as he pleafen. 

6. MUbere the Parliament intended a ower in the Ling 
to affen, it fo otherwife warded, as in the As that give 
gponafteries to the Croton it fs fafd, to do therewith as he 
pleafed. 

Wut Judgment was niven fo the Wetitiancers, npon the 
Dpinion of the other thee Furges. 


Stasby verfus Powell. Pafch. 1693. 15 May. 
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(414) 
Petree twas had amainl the DefendBant’s FJutetlate BY pecree pay- 


T% the Wiaintit faz 400! forthe Profits of Lands reces- able before 
Devi by hit; aud the Inéetfate, before che fait Deere, wag? Bet P 


{uVebted tothe Defendant ip Bony, 

Che Iniekate dving, the Defendant got Auminiftvation , 
and the DQueftian was, whether the Defendant could retain 
to fatisip His ow Bond again this Decree, there being 
not Ailets. to fatisfy bath? 

4 Q 6 
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(415.) 


(416.) 


Tithes. 


In Scaccario. 


And held by Atkins, Turton and Lechmere, that he might, 
and thereupon Dectreed, that the Defendant fhauld pap the 
jolainttf, in cafe he hav Aflets; in the fir place, 

Powell dubitavit, $02 that tt Cafe the Party was fued at 
Law foe Debt upon a Bond, He could not plead no give 
this Decree in Evidence at Law, to bat the Plaintiff, and 
fo it would be one way at Law and another wap bere, 
But for that it was anfwered, that the Party might he re: 
fiebed by bis Will in Cquity and have an Injuntions 


Pafch. 1694. 


AY 11. This Day Mr. Mauntanue was fworn Chancellor 

and Under-Treafurer of the Exchequer. The Loo Keeper 

coming up out of (Uteftiinfter-all made a Speech to him to the 
Effect following, Wiz. 

Mr. Bountagtc, The King taking Notice of your Diligence, 
Fidelity and Dexterity, esate you have ferved him, hath been 
pleafed to conftitute you the Chancellor and Under-Treafurer of his 
Majefty’s Court of Exchequer: It may be thought ftrange, that a 
Man of your Years fhould be thought fit for fo great an Office and 
Place of Truft; but when your Learning and Merits are confi- 
dered, that Wonder will ceafe. It was his Majefty’s Obfervation 
of your Merits only which preferred you to this Place, without the 
Recommendation of any one whomfoever ; that which I with on 
your Behalf is, that you may anfwer the Expectation you have 
raifed of your felf ; and I wifh for his Majefty’s Sake, that he may 
in all other Cafes ale Merit the Meafure of Pestomeale as he 
has done in this, | * 


Mich. 1698. 


N a Cattle, where a Perfon preferred a Will for Cithes, 

thefe Joints were Held by the Audges : 

1. (bere the JParfon had Cithe-bops, no Cithes fhauld 
be paid for the Joles which were ufed in the Dap-pard, 
Gnd a Queftion arofe, whether the JParfon fhould have 
Cithes of the Wark of the oles, the Wark being foln? 
Gud bp Letchmere be fhould. Wut the Chief Baron and the 
others econtra; fo2 the Jpoles being privileged, the Wark 
fhall be fo too. 

2. Chat for Feel {pent in Fire to de the haps Cithes 
fhould be patd, becaule che Parlon had no Benefit bp that, 
the Cithes being paid before thep tere deied, ehat 

I 3. 








In Scaccario. 


3. Chat Cithes ought to be paid as foon as the tenth 
Wart can be well fevered fram the nine, tf there be no 
Cuftom to the contrary; and fo it fs for Con and Day, as 
{aon as it is made inte Shocks o2 Cocks. 

4. That for Hood imployed ta hedge o2 fence Com, where 
the Parfon had Cithe-Cow, no Cithe hall be paid, and it 
was faid to be a general Rute, that no Cithes hall be paid 
fo2 any Ching per quod decime fiunt uberiores. | 

5. CUbhether Cithes thall be vaid for Fewiel tent in the 
Doule, where there is na Cuftom, they faid they hoauld not 
Deterinine, tt betuy no Point tu this Cale, and there being 
Dpinions both Ways. 1 Cro. 113 was cited at the Wars 
Pat fuch Fewel fhall not he dilchargyed without a Cu- 

om, 

6. That Land where Wood grew, and was flocked up and 
converted into Cillane, is not tuch batren Land as ought 
to be exempted fram JOapiment of Cithe; but aniy fuch is 
intended barren Land, which, before the Plougbine, produ: 
ced no Jeofit ta the Diver. 

". Chat fi Rakings of Com no Cithe was papable, if 
they tuere involuntary, but if there was ahy Fraud in {ea- 
Bing moe than was neceflary, that Cithe Mould de pain. 

8. Chat the Warfon could not juitify his coming ta fet 
out Tithes without the Confent of the Owner; because by 
the Statute of Ed. 6. the Owner fs to fet out his Cithes, 
np ff He Do not; be ts fiable to the jenalty of the Sta- 
tee; 


DE 
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DE 
Term. S. Trin. 
16 7: 
In Banco Regis. 
(417) Boulton verfiss Canon. 


Covenant a- 
gaintt Execu- 
tor. 
AnteCafe1 83. 
Poft 510. 

3, Keb. 189. 
Plene admi- 
niftravit. 


Debet & De- 
tinet. 


Poft Cafe 528. 


& Affignat. fuis ta pap the Rent, and dies, and bis 

Executor enters, and the Leffor beings an Aktion 

of Covenant aan the Erecutor, tor Rent ine 
curred in bis own Cime, and fets forth, that he entered into 
the Land, and Held it after the Death of the Ceftaterz, Che 
Grecutor pleads Plene adminiftravic, and the Olaintiff 
Demurs, 

Tt was alledged fo2 the Plaintiff, that this was no poor 
JPlea ; for if an Ation be bought again an Crecutor for 
Rent incurred tn his own Cime, he hall be charmed de bo- 
nis propriis, and an Aition of Debt in the Debet & Detinet 
lies ayaintt him. 5 Co. 31. Hargraves Cafe, And it wag 
Caid, that this is not like the Cale in Dy. 324. where a Ca- 
Denant to repafe fs haoken by the Crecute2; pet Judgment 
fhall be de bonis Teftatoris, for there ft Doth not appear upon 
the Wecowd, that he hath any Affets in bis Hands; hut 
where that appears it is otherwife, and that is the Reafon, 
that for Rent incurred in the Crecutoys own Cime, he hall 
be chataed in the Debet & Detinet, becaute it Doth there ap- 
pear, that be bath taken the JOwofits, and fo in Cale of 
Devattavit, an Ation of Debt lies anaintt him, tee 

4 t 


LE: SSEE {2 Bears Covenants pro fe, Execut. Adminitt. 
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it appears, that he bath veceived the JDpafits to raile Afiets, 
and fa in chis Cafe tt is alledred, that be entred and cnjop- 
ev it, and fo took the }Owwfits, fo that this is not Itke 
the Cale of a Covenant ta do a collateral Qt, as toa re- 
pait, &c. but bere, when be enters and takes the jp2ofits, 
be hath in cite mate this bis own Covenant, being a Ca- 
wenant that noes along with the Land to the Atignee, and 
fo ought ta be charmed de bonis propriis, AND then Plene admi- 
niftravit 16 Nd yeod Pica. AnD Bit William Jones pro Quer. 
fad, that this Differs much from a collateral Covenant, 
f02 ff aii Erecutg da pay Damages recovered for Breach ot 
a collateral Covenant, be cannot slead it again Judgments 
Q2 Statutes, but if be pay Rent, be mav. 
Hale C9, Tull. Che Wealon of that is, hecaute the Rent 
is a Charge upon the Land, and notpinig thali be Aflets, Afters, 
but what is over and absve the Rent. ' 
Saunders pro Detendente confefied, that an Atian of Debt 
£02 Went (nm the Deber & Detiner would fic again an Crecu- 
02 fo2 Rent incurred in bis Cime, but the Realon of that 
is, becatufe it is nrounded barely upon the Poflelion, and 
mute be laid in the fame County, whereas an Aiisn upon a 
Covenant of the Ceftater way he laid anv where, becauk& 
then be is charged upon the Deed of the Cefkator withaut 
ay Relbet ta the Joofiehion, and although it be alledyed, Pot Cate 4so. 
that the Defendant entred and took the Jorekts, vet the 
DekenBant could not traverfe that, and the Weeks are ciear, 
that fe2 Weach of a Covenant JuBgment Hail be de bonis 
Teftatoris, Qnd then Plene adminiftravic ig @ gueD }Slea. 2 Cro. 
67. Bendloe 134, 135. 
Hale Ch, Jul. (ibe a Leflee for Bears dies, and bis 
Wrectita, enters, it is tn the Elettion of the Leffs2 tea charie 
di either as Executor in the Detinet ainlp, o2 elf as he 
takes the Pofits (and is as it tere an Glliqnee) in the 
Debet & Derinet; and if he charges Him in the Detiner anfp, AnteCale 183. 
{udginent hati be de bonis Teftaroris; and bere pou have 
Mought Covenant again him as Execute2, and pou bavinuy 
made pote Cietion ta charye Ht fo, certainty Plene admini- 
ftravic will be a neat lea. Sir William Jones Did confels, 
that if tt wouls not ameunt ta a charaing of bim as AL 
fignee, eben it was pleaded, that be entred and tack the 
JProfits, that the lea mauia be good againk them: Gnd it 
was fad in this Cafe, ifa Wan da covenant to pap Rent, 
and after afligns, the Leffo, may upon this Covenant 
charae the Party, o2 bis Executor, o2 the Aliynee, at His 2 Cro. 522. 
Clettion, and fo it is if there be twenty Aflignments, for the 
4R Party 
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C418.) 


Sci. fac. a- 
gainft Bail. 
3 Keb. 190. 


De Term. S. Trin. 1673. 


Party and his Executor are always liable upon the Deed 
to the Covenant, | 

Per Hale, Jf tie Aflignee Meaks the Covenant, be may be 
charged, Othe Lefiee, c2 bis Crecutas; but if an Aiignee 
atign ober, and the fecond Afignee Meak the Covenant, the 
firfi A@ance cannot be charged, but the fecond Afinnee that 
inake the Covenant, o2 the Letlee, o2 bis Erecuters map. 


St an Erecutee aflign over, be map fil be charaea for the 


Bent ti the Detiner if he habe Aflees, but not in the Deber 


& Detinet, but for the Cime that be occupies. J. S. Leflee 


fo2 Prats, rendeity Rent, aflinns and vies, bis Crecutor, tf 
He bath Ailets, may be charged in the Detiner, o2 in Cove- 
nant. 

Jf there be 2 Covenant ta repair, oz not to afign, the 
Crecuta is charmeable atter Alignment, but net de bonis 


propriis. Adjournatur. 


Menate verfus Coltlo. 


Cite facias (Was Ted hy an Aomtuiftratar again the Wail, 
i) lupe caine and pleaded, that the Ceftato, Did tet fue 
Out any Capias ayatntt the Wincteal, and Do not fap that 
neither the Tntefkate 102 Adtiiniftrate. DID. for if the Qu- 
Miniftrato, DD, it is well enaugh, fo after the Death of 
the Ceftato2, be may, after a Scire facias {ued out again the 
Principal, fue out a Capias ayaintt Him, and Jones faid this 
is ithe the Cale of an Crecutor, that fues for a Debt, he 
mutt allege, that it was neither paid to the Ceftater naz to 
Him, 

ano the Lod Chick Fuftice faid, perhays this map prima 
facie be yood,; and if the Adininiffvater bath fued out anp 
Capias, if may come properly on bis part to alledge it: 
qiibereupan ansther Crception was taken, fo2 the vit was 
Scire facias quare Executionem, anM habere non debet twas Ieft 
aut, but they paved, that this being a judicial (vit minht 
he amended, ff it were Right upon the File, whereupon a 
PHeatch was gewered: 

gn this Cafe it was fait per Curiam, that if the principal 
Die before the Return of the Capias, the Bail ave dilcharged; 
but ff he Die after the Return of the Capias, and before the 
Return of the Scire facias, they ate not Difchargen, fo2 the 
Scire facias {8 aS {t were but a Cvit af Grace, 


I Ayre 
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Ayre verfus Rufhton. (419) 

EPLEVIN: the OetenBant avatus for Damage-fea- render upon 
fant; the laintift picads a Cender of Amends poft a Ditress. 

captionem & ante deliberationem; and the Court refolved that 3 Keb. 190. 

it was naught, for the Cender ought to be before the Jm- : 

pounding, accaBing to Pilkington’s Cafe, 5 Co. 76. & ante § Co 147- 

deli_crationem finplies, that it was after the Impounding, and Pos Cafe 71. 

fa cames tog late. Twifden fait, perhaps be nifgbt mean, 

that the Cender was before the Replesin, and fa might be 

wIOV, per Stat. 21 Jac. 1. c. 16. Gut per Curiam, that ertends 

only ta Adios of Crelpats; Vide Her. 165. 


Harvy verfus Oldfield. (420.) 
HE Queftion was, Wibether a Wan might break Ditres. 

. Down a ence to diftrain for a Rent-charge, elpeciatty ee 

it being alledgcd, as it is bere, that other Grounds charge: 

able were apett,; & femble per le Court que nemy, a partite: 

lac Breach of Gate o2 Fence heing alledged, 1 Inft. 161. 


Browne verfus Honywood. (421) 
F HE Queftion was, Wether concefi DD imply a Ta: Concehi. 

 #  ranty in Cale of FreehalD. Er adjournatur ta be at: 

ued, Vide 5 Co. 18. Poft Cafe 547. 


Anony mus. (422.) 
T was faid by Hale Lh, Ful, Chat if there be a Wrelent- Traverke. 
ment itt a Lect fo2 a perfonal Wisdemeano2, o2 in a 

PHwanimote concerviing Gert 02 Genifon, tf it pats that 

Day, it is a Conviction and conclufibe, but if it be for a 

Mulance, 02 auipy Watter that concerns Freehold, the arty 

Nap come afterwards and traverie, and he fatd, that when 

he fat in the Crchequer, a Quo Warranto tilted out again Quo Warran- 

the Mater-Bailifis, for canvilting Ben upon elentinents vo. 

‘and fining thent without moze ado; and when the Parties 

bought Ations again them for levying the Fines, and ule 

to caft them, they would afterwards eftreat their Fines in 
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(423.) 


Ejeétment. 
Leale fur le 
Stat. 14. Eliz. 
SW 

13 Eliz. 20. 
3 Keb. 192. 


1 Inlt. 45. a. 


De Term. S. Trin. 1673. 
the Erchequer, and then tebp them by iocels ifuen out of 
the Erchequer, and then the Parties had no Remedies but 
an Ation on the Cafe for cftreating Cdings not eftreatabie ; 
but fo2 this Caule their Patent was repealed upan this Quo 
Warranto; fa2 Wen ought nat to be Conhited barely upana 
jPeefeutinent, untels in thale Cafes fupra. 


Mun verfus Baylies. Trin, 23 Car.2. Rot. tora, 


\NE Cooper as Cicat of Cranbridge, a Market-Cotwit 
fii Kent, and made a Leafe of the Doules in Quettion 
02 three Pears, and afterwards, atter the Erpiration of ong 
Of thaie theee Pears, be made another Leale about the fe: 
venteenth of September, fa bein at Michaelmas follotetig, 
which Leale twas confirnied bp the Patron and Oyinary (n- 
bet which Leafle the Defendant clainis) and then be dies, and 
one Buck twas Dis Succefiar, wha mane a Leafe of the fame 
Hailes ta the laintiff. 
Che Rent referved ty Cooper upon the Leafe for twenty- 
one eats, was payable quarterly During the Cerm, o2 
Wwithiit twenty Days after every Quarter-Dap, 

Chis Cale was argued bp all the Judges of the Ling’s 
Wench, and they all agreed that Zuogment Mauld be far the 
Plaintiff. 

here are thee JPaints made in the Cafe, 

r. Cibetber the Death of Cooper fhauld be (aid a Pan-ve- 
fiwence within the Statute of 13 Eliz. 20. to abeid his Leafe. 

Qnd they all agreed, that it fhould not. Fo the Statute 
of 13 Eliz. 20. was Made fo2 a farther JDunihment of Man- 
refidente, fo2 the Statute of 21 H. 8. gave only rol. a 
agouth far owreligence, this abas ag a farther Punifh- 
nient, 1. Chat all Leates thall be votd. 2. Chat thep thalt 
forfeit a Pears Calue to the Jao of the Parih. Che Sta: 
‘ute takes it toa be fuch a on-relinence as is a Crime, for 
it faps the [Barty fo offending, and Ocath cannot be propertyp 
fafa an Offence: WBelides, it wauld be to na JPurpafe ta have 
the Leafe confirmed by the Watran and Dwinary, if it 
mutt Determine by bis Death, fo2 if a Parfon make a Leate 
fo2 100 Bears, ft will be good again him during bis Life 
theugh ic be never confirmed, 

Che Beafan why the Statute of 13 Eliz. 20. makes 
Leales Dold fo2 Moan-refinence is, becaufe that [erlang that 
take Leafes of them, fhauta tie them up by Covenants to 
be refident, iett their Leafes thauld be avoided, as they 

I 





| Derdiermy 82,1 rings t673: 


to DO at the Common Law, when they took Leafes, the 
Lefiecs would take Security that they fhauld not refign. 

Qt the Cammon Law, if a Perfon had made a Leale for 
rooo Bears, it had been good During bis Life, and fo itis 
fill, but at the Commen Law, if tt had been confirmed 
hy the Watton, it had been good During the Cerm; but now 
by the Statute of 13 Eliz. though it be confirmed, pet it is 
not yoon if it be for above tiventy-ane Pears 02 three Lives. 
ss The Alteration that hath been made by Statute hath been 

in this Mature, upon the whole Chain of Statutes, as Hale 
called it. 

1. Che Statute of 32 H. 8. 28. and this enables iDerfans 
feifed in Bight of their Church to make Leafes for twenty- 
one Pears oz thee Lives; but a parton and Cicar ave here 
excepted to {et in other ganner than they might habe dane 
before 1 Eliz. it muft be confirmed by the Watran and D2- 
Dinary, 

he Statute of 13 Eliz: ro. Dilables them ta make Leafes 
for above twenty-one Pears o2 thee Lives, (although it be 
confirmed) by the Patron and Duinarp. 

Statute of 13 Eliz. 20. makes thelv Leafles void by oan- 
tefinence fo2 eighty Days. 

Statute of 14 Eliz. 11. chats, that the Statute of 13 Eliz. 10. 
Hall uot extend ta Deules tn Warket-Cawns, povided thep 
- ‘po not make Leales in Reverhon nez for above forty Pears. 

Statute of 18 Eilz. 11. enatis, that no Leafle thall be made 
of Lands, whereof a foxnet Leafe is in Being and uner- 
pied, moze than thee Pears. 

nv as for the Refolution in the Cafe of Mort and Hales, 
3 Cro. 123. they faid if was againft Law and Reafon, and 
in Moor 270. it Doth appear the Court was dibiaen, 

Per Twifden: J€ Death be conttrucd a Mon-relidence ta a: 
Doid the arfows Leale, it would be to no Wurpate to have 
it confirmed, 
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= 1 Inft. 44. 


Quy it appears clearly im Butler's and Goodall’s Cale, that 6 co. 21. 


it mutt be a Doluntary Mon-relidence that is intended hy the 
Statute; for there it is agreed, that lawiul Jmpoilonment 
without Covin is a lawful Crcufe; quia impotentia excufat 
legem, and there is no FJmpetency fo great as Death. 

Gnd Hale C, ¥. took this Ground, that Mon-relidence, 
Which Doth not fubse= a Ban to a Punifhment, hall not 
avoid a Leafe; and Death cannot be fata to be fuch a on- 
refidente as a Wan Mali be punifhed fo, 


4 S The 
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z Cro. 228. 
Yelv. 167. 


Power. 


Hob. 269. 


Che fecond Point was, whether the Relervation of the 
Rent to be paid every Duarter-Vay, o2 within twenty Days 
after, be wood o2 not? 

And the whale Court agreed this ta be a yood Relerva- 
tisn. And whereas it hath been objeted, that the Rent will 
be fot for the faft Quarter, becaute it will net be Due tii 
thenty Davs after the Erpivatian of the Cerim, and fo the 
Party cannot Diftrain, Te was anfwered hy Rainsford, that 
the twenty Days at the Cn of the Cerm Mhould be voip, 
anv the Rent thould be Due the lak Quarter-aap, thounch 
before that the arty hath Election ta pap it either at the 
Quarter-Dap o2 twenty Days after. And Hale faid, here 
lasula be no Difadvantage ta the Succeflo. , but here 
might be an Advantaye , for if the Parfon that made the 
Leale Bied the nert Day after Michaelmas, &c. the Succeflar 
would have the Rent. 

Che third Point was, whether o no this was a Leale 
in Reverfian o2 not, for if it were, then it is exvcepted aut 
of the Statute of 14 Eliz. and fs is vata, for by the Sta- 
tute of 13 Eliz. cap. 10. ft i enatea, that ail Leafes mane 
by Warfans, &c. for above twenty-one Pears, o2 thee Lives, 
fram the Cime of the making of anp fuch Leafe hail be 
pod, and although the Statute of 14 Eliz. gives Power ta 
make Leafes of baules in Warket-Cowns fo fatp Pears, 
pet Leafes in Reverfion ave excepted aut of that Statute; 
and this Leate being made the 17th of September, to begin 
at Michaelmas following, is a Leafe tn Reberfion. Ana per 
Twifden, Rainsford and Wylde, there ave twa Sorts of 
Leales in iReverfon. \ 

1. Q concurvent Leafe, a former Leafe being in Being, 

and fo it coula not be a Leafe in Woflelion, becaule the 
WPofetion was in the former Lefiee. 3 Cro, 564. 
2. 4 Leafe ta commence in foruro; and thev faid, both 
tiefe are Leafes tn Rebverfion, for there ave but Leafes im 
jSofiellion, and Leales in Reberiion, and neither of thele 
heiny Leates in Pofietion, they muff be Leafes in IRe- 
periian, 

FE a Wan have a Power to make a Leake, be cannot 
make a Leale to commence in futuro. 6 Co. 33. 2 Cro. 319. 

Gnd thele thee Judges laid, that the Statute of 18 Eliz. 
Doth not extend ta Leales within the Statute of 14 Eliz. fog 
there the Statute of 13 Eliz. i recited, and it velates pat: 
ticularly to that, and Doth not extend: ta the Statutes of 
1 Eliz. concerning Bifhops Leales, wor 14 Eliz. concerning 
Houles in Market-Cowns, 

I But 
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But Hale Chief Suflice, though he agreed with them in 

the main, that Judgment ought ta be given fo. the jolain- 
tiff, becaufe this Leafe (made to beain at Michaclmas fal- 
lowing) was a Leale in Reverfion, and fo void, pet be Heid, 
that if it had been ta commence puefentip it had been good, 
and Had been no Leale in Revertion, tho’ there were but one 
Pear of the other Leale for thee Pears expired, but he 
faid, if there had been no Leafe in Being, tf a Leale be 
made to conitience in futuro, it is a Leale in Reveriton, 02 
{E there had been above thee Pears in Being of the foyer 
Leafe, and this Leate bad been made ta commence fram the 
makita, pet it hab been void hy the Statute of 18 Eliz. rr. 
for be (aid, that Statute Hhauld ertend ta Leaks made by 
14 Eliz. notiithitandingy the Cale of Crane and Taylor, Hob, Note, That 
269. Gi although that Claule in 18 of Words and Co- Cale's of Co 
benants, extends and is limited only ta the Statute of not Leas. 
13, pet the Claufe concerning Leafes ts generat, and 
noes to bot) the Statute of 13 and 14, and the Cale in 
Hob. 269. 18 of Covenants only, fer although the Sta- 
tute of 18 mentions only the Statute of 13, pet be 
fain thig Statute of 14 18 as it were moztifen inta the 
Statute of 13; and they ave fo linked together, that they 
habe been always ufed to be erpounded by one another; as 
the Statute of « Eliz. and 13 Eliz. are erpounded by the 
Statute of 32 H. 8. 28. and pet they take na Motice of it; 
there is not any Co iti cither of thole Statutes, chat the 
Leafes mutt be made by Tndenture, &c. pet all the Dualtt- 
fications appeiitcd by the Statute of 32 H. 8. are to be gb- 
fered. 

Wut they all agreed, that JuBgment ought to be given 
for the WDiaintifl, becaule it was a Leale in Reverfien. 

Qnd Hale fait, the Realon why this Statute of 18 doch 
nat ertend ta Githops is, becaule it begins with Deans anv 
Colleges, &c. and fo hail not extend ad majora. 2 Co. 46. 








Anonymus. Ginny 
ARON ana Feme, feifed to them and the beirs of the ware. 
Baron, make a Leale; the Leflee commits afte; thep 

Ming at Aion of (latte, and conclude ad exhzredationem 

eorum; and the JuBgment alfa twas entered, that they thaula 

recover the Damanes; whereas the Damages ought ta go 

to bimt only that bad the Jubevitance; & femble q’ male. 


Heath 


(426.) 


Stat. 1 & z 
Ph. & M.7. 


(427.) 


Bargain and 
Sale. 


Error in Re- 


plevin. 
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Heath verfus Manucaptors of Hall. 


T toas faid, that althound Wart of a Debt be levied upon 
the Iowincipal, pet the Wail are liable for the Refidue, 


Davys verfus Lining. 


Refyats for taking 12 Dosen of Stockings in the 
Cawn of Bridgwater, which was a Warket-Cown, the 
Oolaintit being an Jnbabitant of Taunton, which was an- 
ether Dariket-Cown, Che Quettian was upon the Statute 
of 1 & 2 Ph. & Mar. 7. whether, notwithtanding that Sta- 
tute, the Qnbabitants of one Warket-Cown might teil 
Goods tit anather? And per Curiam, the Statute ertends 
only to the Pyebibiting of thate that lite in the CTountty out 
of Warket-Cowns, &c. and fo the Plaintif—t living in Taun- 
ton, which was another Warket-Cown, might latofully fell, 
and therefore not within the Ak, Jud’ pro quer’. 


Tutthill verfus Roberts. 


HE Platnti intitien himivit by a Bargain and Sale 

in Conlidevation of certain Articles of Agreement, and 
Doth not fap for Wanepy, and foz that Caule HuBoment wag 
reberfet, Vide Style 188, 205. 

Gn Conlideration that fuch a one was bound fo2 bim far 
Money owing, be DD bargain and fell; no gooey Coniine- 
ration. ‘Wut per Hale C, J. JE there he a Covenant in 
Conlideration of Aanep to canvep, and a Bargain anv 
Sale purluant to chat Covenant, that will be a wood Cone 
fidevation. 

Jt was faid in this Cale, that a Wan map diftrain fo 
JPart of Fis Rent, and need not fpeak of the Refidue; and 
it is not like an Aion af Debt, for that mutt be intire, 





eo 
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In Banco Regis. 





Randall verfus Riddle. (428) 


SHIS Cerm Juaginene was given in this Cafe, Ante cae 
Je was armucy for the laintift by Serjeant Hard. “>” 
Ghat the Cuftem of Oabelkind cannet ertend ta 
m a Rent-charge newly created. Wecaule, 1. Chis 
iS anew Ching, and fo it wants Cime ta poelcribe o2 ta al- 
jedge a Cuffom. 

2. Such Cufams ertend nist to collateral Qualities, Perk. 
84, Fitz. Dower, 85. +1 Inft.12..b. 1 Co. roo. b. 5 Ed. 47. 

3. A Reiit-charge created de novo Differs fram Rent-fer- 
Dice and fram Land, fo i¢ tay ceale and revive anatt. 
1 Co. 84. Qid a Bent is a Ching feverea fram Land. 14 
H. 8. 8. 

4. Che Heir at Camimon Law hall not be difinheciten 
bp a Woiiftcuition. 1 Inft. 13. Lite. fed. 31. 

Guthoeities cited were 26H 8.4.b. 22 Hd. 4.15. 14H. 8. 
Wesmore2tlll 6.11. ‘Noy rs. 

Foa2 the Ocfendant tt was aid, that Rent hall follow the 
ratuive of the Land, and theretae the Land being Gavrel- 
Kind, the Rent hall be fo too, inf. 111,132. Perk. 22. 

Gund thounh it be a Rent created de novo, pet that alters 
not the Cate, fo2 Fntails were created in Gime of Aemogy, 
vet intailed Lands hall Deltend to ali the Sans; and fa it is 
Of les, Shelley’s Cafe, Authorities 4 Ed. 3. y20. 14 H. 8. 5, 

4 T Stokes 
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(429.) 
Req eft. 


Stokes anD Barnara’s Cafe in Chancery, where Suit was 
fo. Wiitings, by the Dpinion of Bridgman Low Keeper, 
22 Ed. 4. 10. Lamb. 547. And. 191. 

WBelives, the Mature of GaverkindD Lands is not a bare 
Cuftam, but in Kent it is common Right. 2 Ed. 4.18. x Inft. 
140. 

: ale C, J. Was of Dpiniaw fo2 the Oetendanty that the 
Rent thonin follow the Mature of the Land: And He fai 
the Cafe is much the fironger, becaule it is net barely bp 
Cuftont that Lands defcend by Gavelkind, but ts Common 
aw in Kent; and upon Cvidence if it appear that the 
anus ife i Kent, prima facie they ave pattible, and it puts 
the Wreck on the other Side, but in IPleading it mut be 
aliedged that they ave Gavelkind, and partica and partibilia: 
But ff Gabelkind Land fie in another place, a Cuftam 
niutt be alfedred , as that they ave partica & partibilia, anv fo 
have been a tempore in cujus contrarium hominum, &c. 

Gnd though this be a Went netuly created, pet that alters 
not the Cale; for aif Miles are netw, both tn Relgek of cheir 
Creation and Criftence, for there was a Cie when ies 
were not known fn England, and pet they tall follow the 
Mature of the Landy. : 

Guo he faid, a Rent is Part of the Profits of the Land, 
and fo ig puited by the fame Cuffams , and the Cafe of 
Noy 15. was of an futire Rent (fuing out of Oaveikind and 
other Lands, and there the Common Law thal! have De- 
ference, 1 And. ror. ant Fitz. Dower, 85. rindtly underftoon 


. fs expects in the atnt, fo2 there Mortdanceftor yas hoounht 


of a Rent iuing out of Lands devifable, and refalven that 


. it would not fie, for the Rent follows the Mature of the 


Land. and it would not lie of Lands Devifable, fo2 the 
(sit is to iquire, whether be were feifirus die quo obiir, 
and if the Land be devilable he map be fo feifen, and pet 
Devite them away, and he gave His Opinion for the Abam- 
ants, and Wylde and Rainsford concordaverunt. 


T was ruled in the Gings Bench, that if a Ban pomife 

to pay Boney at any Cime within a Wonth upon Re- 
gueft, that the Credita, map vequett atter the Wonth, and 
the Debtor hall have a Wanth’s Cime after the Requett 
ta pay the Maney. 


5 Superfedeas 


eS ee eee 
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Uperfedeas may be Had upon a fecand and third CUtit (43°.) ) 
_) af Error, &c. ff they be abated bp the not coming ofr 
the Juftices, without Default at the Jparty: Per Wylde. 

Latch 57. Poft Cafe 437 


Holcroft verfus Dickenfon. (431) 


Sfumpfir. Jin Conliveration the Wlaintie Had vromiled £0 agampsc. 
A matty the Defendant, the Defendant did prsmife to ane Cale 
marry the Plaintit within a Fortnight, and the avers,’ o> 
that the twas femper parata & obtulit fe, and Doth not fap style 295, 
within a Fortnight. Per Curiam: 3 is well enough, withaut 3°3- 

z : fl. Gap { ° 1 Rol. 4702 
tale obtulit fe at all, becaufe fhe was temper parata. Per 
Wy She Aen §S ducere uxorem. 


King verfas Rolfe. (432.) 


Relpefs far Reaking Dawn hig Fences and cating up Treas. 
his Oats with bis Dears, and billing twa AWaltitis, Hop. 283. 
continuando frain the 21ff Gf June to the 20th of July. Poft Cafe 448. 

Che Delendane pleads, as to the Cretpals of bis Doys, 
that the Fences were out of Repair, and as to the Willing 
of the Maikifts, that they were fet upon bis Dogs, ana 
were iike to kil them, and ta peevent that he entered ann 
Killen: the Sattifis. 

he aintiff Demucs, and Hews, that the Defendant 
faps the Fentes tere out of Repair, but deth not fap that 
thev ace the Plaintiff's Fences, na that the laintif’s 
Civie WAS contigué adjacens. 

Hale: Che Jutification of Willing the Watts tS well 1 Cro. 254. 
enough; 2 a Warr way not fet Watifis upon Wiss to Kill 2 > 45- 
them, but be may Hunt them with a lietle Day. 4 Co. 38. 

Latch 13. Jones 131. 

But not ailedging that i was the Plaintiffs Waund, cas 
tO the other JBart) semble q’ neft bone, and then the JPlain- 
tiff hall babe Judgment; as an Ation was bought foo a 
Battery, and taking away the pPlatntife’s Worle; the De- 
fendant picaded Non culp’ infra 4 annos, fehich was quod fo2 
the Wattery, hut not for the reff, and fo the Plainti=t had 
Judginent. 


But 


iiss 


(433-) 


3 Keb. 230. 


Leet. 





De Term. S. Mich. 1673. 


But then for the Defendant an Creeption was taken ta 
the Declaration, becaule it is tald for heaking bis Fences, 
with a Continuando, {which cannat be; and fo2 that mere 
Cited 2 Ri3.15.b 20.7.3. Rol. 545. And of that Curia 
advifare, &c. 





Keene’s Cafe. 


eee againft Keene, fo? refufiny to take the Dath 
of a Wonttabie of the bundeed, being chafen in the Leet. 

Che Defendant pleads, that Wincatton is an antient Waq- 
reun), and that they babe a Leet there, and uled to chute 
theic ote Officers, &c. within the Borough. 

Che DQueftian was, whether the Living within the Juric 
bition of an Fnferio. Leet fhould erempt a Wan from be- 
iny chele Dinh Conable in the Leet of the Dunded? 

Gud it was armucd foe the Anfounce that it hould not, 
fo2 that Dinh Canftables were ogdained by the Statute of 
13 Ed. 1. and this Wetoitewe thali net bald aman an Az 
Of Paritament. and the Jnferio. Leet bath ite Cheeks in 


tha @hings, 1. Tn giving Cale to the Wefiants ta be wom 


tyere, and in chufing thetic own Officers, and thep thall not 
be Diftrained to coe ta the Supetiog Leet, Nat. Brev. 94, 9. 
toile. 4) 2'Cro. 533: 


Foz the Defendant it was fad, the Dunded Lect ould 


net meddle within the paibate Leet, uniefs it were where the 
pvate Leet omitted to de their Duty, and then they mindt. 
2 Cro. s51. Bro. Leet, 13. 18 H. 6.12. untefs it tere by pat. 
ticular Cuffom, and it twas aid, that all Leets are ogi 
niallp Betived out of the Sberifi’s Caw, but the Sherif 
fea ta keep it in chery Dunded, Nat. Brev. 160, 2 Inft. 
122. Gnd it twas fain, that bigh Conftables were not crea. 
ted by the Statute of 13 Ed. x. but thep were by the Com- 
mon Lew, as appears by Lamb. Office of Conftables 16: 
Hale €. 4. Che Cale till be very different if this he really 
a Bough, aid if it be an plans Cown, fo2 formerip in 
England every Dunded ufed ta fend their Jury, and everp 
Borough uled to fend four Wen of their own, and Can- 
fables were before the Statute, but that gives them Cie 
of Armour: And he (aid, that the Superior Leet Hall not 
mendie in the Fnfeviog of Watters inquirahle there, untels it 
be in Cafe of Omiftion, but he faid, a Conftable of an Dun- 
Dev was an Article that the Inferis, Court could not is 
5 dle 














a 
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De in, becaufe ft ig an Ofice that evtents beyond their Fu- 
risdition; and fo JuBqwuent was again the Oefendant 
nifi. 

Jt was mabed amaint the Aifenatian, chat it ts fata 
Curia Lete Hundred’, whereas it fhautd have beet Cur. vifus 
Franci Plegii; tlt per Curiam, that is tweil cnoumh. 

Gnd Hale afd, whet a Dundes Leet is granted ta a Sub- 
jet, itis a Franchile. 





The King verfus Liver. (434) 
CUrit of rraz was beoundt unan am Bndiement of 3 Keb: 251. 
Barretry, and it was aligned fer Crvan, that the 
Tuvan’ was given by the Fuflices af Oasl-Deifyery, and 
it Doth not abpear that the JParty teas in Gaal, and chen 
they have no awer, for they cannat tep oie at large. but 
it was mate a Quehon, wherber o2 na the Statute of 
4 Ed. 3. that gives the Fultices of Oaal-Beliverp {ower to 
pwoceed upon JuviKittents takeit before Jutlices of the [Peace, 
bath net given them (hy Jinplication) PDawer to grant out 
jO.oceig, and poateeD again the jParties, though they he 
at large; fo otherwite fuch Warties cannot be tried neither 
by Jullices of Oagl-Deliverp, ney of Oyer anD Terminer, fag 4 mn. 168 
thefle latter catiiet noceed again® then, but on Javitments 
taken beter themnflelues+ Refelocd, ¢jat Prifo 92 Prifonarius, 
a jS2ifaner, is weil enough. 


Pym werfus Benfon. Mich. 1673. Rot. 1022.  ¢435.) 
F a Dan pay Wancy Due to a Bankrupt before Motice, eankruprs. 
he thall net be charged (a2 it anain, but fF he bave Qe- 

tite, anDit ve recovered from him by Law, be fhall nat be 

charged neither; for perhaps na Body will take any Com- 

Million out again Gin. 


Wileman verfas North. Trin. 1673. Rot. 357. (436) 


HE Defendant avats, for that the JSapertp was in Replevin. 
Him, and notin the plaincitf. 


he piantifi demurs, becaule this amounts to the gene: 
ral Ifltie Non cepic. 


4U But 


+350 


39 H. 6. 35. 


(437-) 


Parliament. 
Poft Cafe 461. 
3 Keb. 232. 


De Term. S. Mich. 1673. 


Mut per Curiam, it {8 a yood Plea, and amounts to an 
Avowy, becaule the Party ought to have a Return, but 
to plead that the jDopertpy ts in a Stranger is good in 
Abatement, but net in War. Bro. Replev.1. Wut in Crek 
pats it is no Wlea at all, 27 H. 8. 21. 

Et Hale agree le Difference in Bro, Avowry 53. bettseen Rent 
and Demage, becaule although the Cate be Deterinined, in 
one Caie, the Party may have the Ching be Diftrains fo, 
but not tithe other. Jud. pro Def. nifi. 


Silley verfus Silley. 


Cit of Erra, mas breurht in Parliament ta veverle a 
Judgment given in the Rings Bench, and the Warlia: 
Ment Was prowgucd, andthe Party purchales a new Citit 
Bf Crrg2, returnable ad proximam Seffionem Parliamenti; the 


. Queftion teas, whether the Party Haul Have a Superfedeas 


(438.) 


Poft Cafe 451. 


upon this (irit cf €rve2? 

And Sit F. Winningron, wha moved for the Crecution, 
Cited the Ladp Wortley werfig Hord, Pafch. 21 Car. 2. where 
& Superfedeas fad heen denied it the like Cafe. Ft was 
made a Queflion, if a CAvit of Erroz be brought returnabie 
ad proximam Seffionem Parliamenti, att a Superfedeas ntanted, 


and then the Iarliament weet and are moaqued, but no 


Ads pated, whether the Uirit Do abate, for no Ats palling 
it can be no Setiion: Wut here the firtk vit was veturi- 
avle on {uch a Dap ad proximam Sefhonem, and fo the Return 
was pate, 

Hale faft a Pwoation was, when it was Done by the 
King’s Proclamation, where they Da not meet at the Dap; 
but ff thep meet, itis an Adjournment, though it bath the 
Cffet of a ]P2020K ation. 

Chough an Adjournment be for fir ABHonths, pet the Ioar- 
liament is as {t were fitting, and formerly Committees have 
uled to fit in fuch Adjournments, 


Bucknall azd Tompfon. 


Ndebitatus Affumpfit pro diverfis Rebus; femble (per Twifden) 
q’ neft bone, q’ poet eftre per obligation. 


4 . Ay}worth 








De Term. S. Mich. 1673. 251 








Aylworth verfus Fenn. (439.) 


Ducnant agatak Waren anv Feme as Admniuiftrateic of 
_, Sit Geo. Smith, and the Dugband algne pleads, it is a 


Dilcontinuance. 


Wayne verfus Sands. (440.9 


EBT upon au Dbligation. Che Oectentant pleatg, Dues. 
that one Robinfon wag bound with bim, and that be 
enter’ inte i¢ by Durels. Che Plaintiff pemurs. 
Et femble per Curiam q’ n’eft Plea, {02 4 Bat fhall not abeia 
His own Wend bya Durels to another, thaugh be be but 
a Security, 


"But ver Wylde, if the Durefs he ta a Father 2 Wrother, 
awd a Son centers inta Wend, this is a Durels ta the 


Han, ant he map plead it. 

But per Twifden, a Ban Hall in no Cate abaid bis Deed 
by a Dureis ta anatber, ict bim be related bow He will. 
PC ron 13/7. 


Oxendam verfus Hobdy. — C441.) 


EBT upon an Dbligation of 201. ayaint au Erector, jeagmens 
+ F wha pleads Plene adminiftravit, and Aifets veing found 
of tol. the WWtlaintif— Hay Munrent quod recuperet rol. 
inpjeteas it Cunht to habe been a Judgment for the Mibeie, 
and Crecution only for 101. (untels it were returned, that he 
Had waked) and then he mint bave Had a Scire facias then 
move Afiets came toa the Defendants Hands; and it wag 
Held to. be erroneous, 


Pybus verfus Mitford. | (442.) 


ICHAEL feiled in Fee of Wlack-acre and Chite- ves limited. 
atte, bath Flue John by the firft Genter, and Ralph Vite Bote 
by- a fecond Genter; and beiny fo feifen he covenants to Ses 


ftand feifen of Wlack-acre to the Cte of himfelé for Life, the +76. > 


Remainder to John his San by the firfe Center, and the Ee 
beirs of big Boop, &c. Med. Rep. 


Sandie: 
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Dyer 309. 
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Gnd for Wibite-acre he covenants to fland feifed of that to 

the Gie of the Deirs Waie of His Wedp hy the tecond 
Getter. 
-—« Khe Quekion was only of (i bite-acre, whether o2 ho the 
Cavenanter bad by Cirtue ef this Limitation, an Cftate for 
Lite bp Ximatication, ant cantegueatly an Cttate-tail erecu- 
ten i pinfeit? 

Chwe DQuekkions were made in the Cafe, 

1. (ihether 02 nod a future contingent Gle might be raifen 
by (Hap of Covenant? And that was anreed upon hoth 
Sines, that it map, though nea Acion of Cavenant will tie 
Ne it a-Covenant ta fand feiled, Plow. 300, 301. Hob. —— 

Oats Y, Frith, aithounh a Wan cannot charge bis Heit with- 





gut charatie bintelt, pet by (ay of Covenant a le map 


atife cut of the Ctate of the Delt, where the Aucelars C- 
frate was tot charged with it During bis Life. 

2. Qu. Mihether o2 na, by Dperation of Law a Cite doth 
aviie £0 the Cabenante? fa Wife, fa asta make dim felled of a 
Fee-tatl ceecuted? Gna it was argued by Winnington, that 
fe Hoult nst, anv be iain it for a Rule, that tn Limitation 
of Gfes they fhall be guided bp the Intent of the parties, 
provided it be canfiftent with the Rules of Law, and dere 
it Doth net appear that it was the Intent of the Covenanta2 
hut chat be would be feiled of bis ofa Citate till the Contin- 
rency happen; ant where it is faid inthe od Pagett’s Cafe, 
that in that Cafe the Covenante2 fhould take an Eftate fo2 


Life, as ft was veposted in Moor, fome of the Junges 
were of another Dpintan: And befives, where he limits the 


dite ef Wlack-acee, tn the fame Convepance he erpeefly limits 
a dite to himlclé for Life, and if be bad ttenden to have 
Had ane there, be would doa fo here. 

Wut be agreed, if fa be the Anceftoe had here an Cftate 
fo2 Life, then Heirs fhall be a C@{o0 of Limitation, and not 
BE Wurchefe, for fo it is in all Cates where the Ancestor 
takes an Cftate for Life, 1 Inft. 319. b. 

3, Qu. Mibether, if na Eftate avife to the Ancetto2 fo2 Life, 
if Ralph fail take as a jDurchalo.? Ano it was agreed bp 
Winnington and both Sides, that be thal! not; for where a 


Wan takes as Purchafo, by the Mow Heir, he mutt be a 


real Deir, and there is a Difference in Cale of Delcent and 
JOurchafe. Hob. 31. 1 Inft. 24. b. and here Ralph fg not ett, 
fo2 John the San bp the firft Center is living. 

Saunders pro Def. agreed, that Ralph cannot take as a 
Purchaler foz the Realon fupra. 


4 aut 
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But he (aid, although tt fhould be annivtted, that this 
fhauid rite as an erecutazp Cite, and the Covenanta in the 
mean Cime fhaula be feifea in Fee, pet he faid the Dei 
fouid be fn quafi hy Delcent, fo. tt many Cales where the 
Gate was never in the Ancefte2, the Deit fhall be in quafi 
per Defcent. 2 Roll. 794. 1 Co. 99. 

Obj. The Deie thail not take by Oeicent, but where it 
might by PoMbility pave vefien tr the Gneettar. 

Anfw. Chat ig not true tn many Cafes, for ff a ate be 
limited to j.S. ana dis eirs, if fuch an Ak be Dane, ak 
ter the Death of J.S. bis Deiv Hall be in by Delcent, 
Te a Gle be limited to A. and the Heirs of the Wany of ae 794 
His fit ife, and if he hall die, having Fue by bis fe-' ~ ?? 
coun (Hite, then ta the Deits of the Wody af bis fecona 
CUife, the Deir fhall be in by Delcent. And He hela, that 
immediately upon the Sealing of the Deed the Covenantar 

was felted of an Eftate-tail, for having an Eftate foe Life, 

aia the Remainder limited to the beirs of his Wodp, exe- 
cutes an Eftate-tail tn bimielf, Ano be fait an €ftate for 
Life nuk needs vile ts the Covenanto2, for when a Wan is 
feifea in Fee, and covenants to ftand feifed, fo much of the 
eftate as he parts not withal io in btailelf, fo bere when 
he limits an €ffate ta the Deivs of his Body, &c. it 
is appatent bis Futent was co reterve an Eftate tn bine 
{elf faz bis iLife, becaufe he coulo not pave Deirs During bis 
Life, 1 Leon. 256. thete is a firanner Cafe where a Cle is 
raifea by Fiuplication to a Stranger for Lite, becaule a Re: 
mainder was limited after bis Death. 
- Moor 718. @he Earl of Bedford’s Cale, the Ancetto took 
alt Eftate by Finplication, And Pasew’s Cale, 1 Co. 154. is 
iti the berp JPoint, for the Reafon toby tn that Cale the Low 
Pagett was [aid te babe an Cftate for Life, was, becaule he han 
{imited an Citate to begin muucdiatelp after bis Death, and 
fo it is in this Cafe; fo2 the Remainder being iinited to bis 
Deits, &c. tits mutt take Inmebdiately after bis Death, 
and Having made no Otipafal of i¢ for bis Life, be takes to 
himielé, 

4f a Wan covenants to ftand feifed to the Cle of A. when 
He Hall marcy dis Daurhter, in the mean Cime the Cave- 
nate is feiled of His oD Fee till the Contingency happen; 
but when he limits the Cle inwediately after his Death, 
there by Conftrution of Law he takes an €ftate for Life. 

Hale C.J, (aid, that Paget’s Cafe was adjudged upon the 
Realon fupra. 


4% Gna 
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(443 ) 
Chimney- 
Money. 


(444.) 


Juftice of 
Peace. 
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And Grefnsid’s' Cale, Dy. 156. if i Had been bp may of 
Gife, the Eftate-tan bad been novos but that was by Cow 
bepahee ar Common Law, and in this Gale the Witt of 
the Warty iS to’ be abferven; it betty in the Gale af an &- 
ffaite-tatl, and of a Gtk. 

ano Ne faid, if this turn to an Cftate for Life, the ce- 
Lenanto2 wit! without Queftion habe an Cftate-tatt. 

JE the Remainder Had been to the Heirs of a Stranger, 
the Covenantor thauld fave bad the oid Eftate in him til 
the Contingency happened; but being to his own Deirs- it is 
otherwife, for the Deir and Aneetto2 are correlata, and the 
Law will fit their Eftates: together. Curia advifare vult. 





_AEmorandum, Chat it was made a Queftiow upon the 
At for Chinmey-Woney, whether 02 na Cutlers Fores 
fhould pay, And Hale C.F. faid, the Realon of the Refo- 
{ution foxmerip given, that Smiths Foxes were to pay, 
was, becaufe it was there expecity found, that thep were 
Fire-Dearths, 

Hale: Zt is a Wutinefs of great Concern, whether pour 
Jewellers Fires that thep make theft Amel at, and the Bar- 
hers Fires where they warn their Cater, &c. thall pay, toz 
that will depend upon this Ieint, Ergo advifare volunt. 


Sir Nic. Storton’s Cafe. 


. T the Seflions in Surry, where Sir Nicholas wag a Fu. 
ftice of jYeace, and was {ike to be peefented by the 
Jury for not repairing the Dighwapys, Dath was made bp 
one of the Jurpmen, that Sir Nicholas theatned him if he 
DD poetent Him, fo that he Durtt not peefent dim; whereuporw 
the Seflions oydered, that be fhould find Suvreties for bis 
Goon Wehabisur, which he retufing to Do, they owered Hint 
to he committed, (but twas let ta Bail by two Wultices of 
the Peace). Tibereupon he Leounht bis Certiorari, and the 
DQuetion was, whether o2 no the Sellions had Power ta 
commit Dim, being one of their Fellow Juttices, quia par in 
parem jus non habet? Qnd the Court Held, that they might 
well DO it, and that they bad well done it; and bound 
Him to his Good Behaviour here in Court, and tO appeat 
the next Cerm, whereupow he bad a Superfedeas. 


5 re 
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T was refolved, that a Sberifi map ferve an Accedas ad (445.) 
Curiam by big Servant; and fo Hale fad if Han been Acceds as ad 


foxnctly refolved in one Barrel's Cate, eee 
Cane’s. Cafe. (4.46.) 
etalved, that a. Recognizance cannot be taken by at Recogni- 
MN Ofiicer out of Court, without a tpectal. Cuftam. oe 
Prideaux verfus Warne. 4479 
ielpats for taking the Satis of bis Sbip. Pre(cription 


Che Defendant favs, that He jad uled to repaie {uch & To" 
a ep, and in Confideration theveat, it any Gefiel untoaded 
Sait in the Port, be ufed te have Call, and for Default of 
Payment tO diffrain the Ship. 

Che Wlainci took Crceptions ta the jorelcription, 

r. Wecaule it caniot fuppofe anp reafonable Canfidera- 
tion for the Ound of tt, that for repatring the ep he 
fyould habe Coll of ail Shins Wwithinthe ert, which, as 
{was affirmed, was (even o2 eight Wiles long, and be cited 
the Cale of Perkins Yetfus Cumberford, 41 Eliz. and Davifon 
perfis Herd, 41 Eliz. A Cuftam for aLod of a Dano ta 
Have 31. for a PounT-hyeach may be good within. his Wa- 
102, but it thall not bind Strangers. 

2. Mere is a JOrefcription to take the Ship in Default of 
payment of Coil, tuhereas the Waiter of the Shipis in no 
Default, but the Dinner of the Goods. 

Hale faid, there ave thee Jnterefis in a jport: 

1. Che PrGprcty of it. 

2. Che Joublick Intervet of it, for all the Ging’s Subjects 
to come thither. 

3. Che Anteref—e of the King ta quard it, 

As. ta the fit Dbyekion, Pollefton anfwered, that a Watt 
may preferibe for a Ching out of His Wanoz, arin Div H. 
Conftable’s Cate, for Miveck ag far asx he could fee, &c. 

Hale C, J, Che Cale of Wieck vifers much fram this, 
fo2 that fg Nullius in bonis. Sed adjournatur. 


Rofe 
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(448.) 


Trefpafs. 
Continuando. | 
Ante Cale 
432. 


(449.) 


Jultification. 


Ante Cafe 
391, 399- 


(450.) 


Arbitrament. 


2 
Rofe verfus King. 


HE Declaration tag pro fraGtione, proftratione & dejec- 

tione Of DIS Fences, with a Continuando. Che Que- 

flion was, whether beating bis Fences lies in Continuance? 

Quo it was aDmitted, that a general Claufum fregit g2 

domum fregit fies not tn Continuante, for they are not 

continued Aés; and in the Cale of Lerchford ¥, Elliott fatelp itt 

this Court, a Crefpats for caiting Logs inte his Clote ties 
not with a Continuando. 

Per Cur; Pedibus ambulando fies in Continuante, and fo 
aoth eating bis Grafs, and fo in this Cale thep refolven, 
that taeaking Fences may well ite in Continuance, foe a 
Fence may bea Wile long, Jud’ pro quer’. 


Bennett verfus Therne. 


ee, again an Officer, wha juttified by a WPo0- 


cefs out of at Inferio2 Court, but becaule the Cu- 
fiom was not purfued, TJudBgment tas ayant Him, Hale 
C. F. tank this Difference: Jl an Dicer for his Crcule 
juftifies by JProcefs, accowing to Cuffem out of an Infe- 
rio. Court, though the Cuftam he bad, the Officer Mail be 
excufed, and the Fndgment is not void, but veidable; but 
if the Cuftam be not purflued, the Dfficer thall not be ep- 
cued; as ff a Cuftom be alledged in a Court, after a Plaine 
levied, to take out Jocels, and He alledaes that Poacels 
was taken out, Chut alledyes no Paint levied) he is a Trek 
paffer, Ante Cafe 197. Poft Cafe 514. 


Vezy verfus Daniel. 


EBT upon an Obligation to perform an Award, 
Che Defendant pleads Nullum fecerunt arbitrium. 
 @he Plaintiff replies, that an Award was made, that the 
Defendant MHauld pay unto the Jlaintiff 101. and that 
each fhoulu make to the other good Releafes. 

Obj. This is but an Award of one pact, 

Anf. Good Releates thall be intended Releales accowing 
to the Submifion, and that makes it an Award of both 
Jatts, Jud’ pro quer’. 

5) Okington 
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Okington verfus Tompfon. 


(451.) 
Ndebitatus affumpfit pro diverfis rebus & mercimoniis ; @Q- Ante Cafe 
jupged that rebus 1S Well eneugh. Jud’ pro quer’. oe 
c " 4 C 4 2 
Hancock verjus Hodges, (452.) 


Rover for a air of Woots and Spurs, and doch 

\ not fay bow wiany Spurs, Per Curiam: Ft is well 
enough, for it thal be intended Spurs belonging to thafe 
Boots, which is a jai. 

Gnd Wylde fata, that it bad been adjuBged, that Cro- 
ber for a Sett of Curtains and Ciallance is weil enough, 
joithout faping bow many Cailatce, for it Mall be intended 
Gailance beionging to thele Curtains, and he faid, a Re 
pledin de 4 ovibus matricibus & vervecibus had been vefolved ta poe cae 
be ill, becaute je Did net fav How many Matrices, and Haw 567, 590. 
inanv Verveces, fg that the Sheriff could not tell How to 
make bis Return; but in Crefpats fe was faid that would 
be well enough. 

Qnd Hale faid, that una parcella tapetis, Anglice a Suit Of Anglice. 
Dangings, was well. Unum inftrumentum, Anglice a JPedi- 
gree, is mood; becaufe, where there fis no proper Tow, it 
halt be {upplicd with ait Anglice. Jud’ pro quer’ nifi. 


Matches verfus Boughton. (453) 
Ction upon the Cake, Chat whereas becwirt the Wai. pretcription. 
tii?’'s Moule and the Oeteudant’s there was a fittle . 
Jiece of Ground, called a Twitchill, upon which he, anv all 
thate mhole Cftate he hath, bad uled ta fet their Ladders 
ta repair theie Moule, ana favs, chat he is Poffefionatus of the 
faid Houle, &c. and that the DOeiewDant ereied a Mali there, 
per quod he cauid net fet fis Langer. 
Et per Curiam, @he (oratitit Hach nat well peferibed, C02, cro. 326. 
he bath lai2 the Gowltrivtion in bimicif, ano thee whele &- 
fate be bath, and favs chat he teas PofleTonatus, which cannege x cro. 419. 
he intended but ef a particular Cate, as a Leale for Pears, 
wid a Defies ouebhe net to pueltribe in bis om jRame,. 
Saasiom Sf Ge had (ath feificus ft might have been well 
LStgy. 


4 Y Wylde: 
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z Cro. 665. 


Latch 121. 


(454.) 


Execution. 


1 Rol. 895. 


(455.) 


Gaming. 
Ante Cafe 
203. 


Error. 


(456.) 


Variance. 
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Wylde: Jt muff have beci feifitus in feodo, o2 elfe it might 
habe been but an Cfiate for Life; but if be had laid ic in 
the Dectipiers, perhaps ict might Have been Pati being but 
an Calement. 


Wainright verfus Beane. 


RROR to reverle an Dutiawy after Judement, be- 
4 calle the Return of the xigent was ad Comirat’ tent’ 
fuch a Dav, which was in Figures, 

SE a Bat be taken upon a Capias Urlegav’ after Judgment, 
the Jarty is in Execution at the Suit of the arty without 
raper, and ff the Dutlawp ts reverted, the Party ts dil 
charged. Per Wylde. - 

Hale: Jt is at the Eletion of the arty, for if the Spe- 
tiff lets bim efcape, be may have bis Aion, but he is not 
concluded, fo2 he map chute whether be will have him in Er- 
ecutian o2 not, 


Egebury verfus Roflender. 
Ction was bheought fo, Wanepy won hy Horle-racinn, 


tool. 
@he Defendant pleads, that there Was 140]. mare won 
at the fame Cime upon Cruff. 
Per Wylde: 3€ above rool. be truffed at the fame Cime, 
all ts foff per Scat. 16 Car. 2. 7. 


(4g5. b) il att Attia be brought aman two Perfons, and one die 


hefoue Cevdtt, pet it is not Erra, i na Judgment be 
entered again pin. 


Scott verfus Stone. 


EBT upon a Gand, and Declares per nonaginta libris; 

and upen Dyer ft appeared ta be novenginta. Jones 
pro quer Jit fg tell enough; fo2 {11 Osborn’g Cale, 10 Co. 132. 
feptungenta pro feptingent’ {§ well enough. Tomfon pro def’: 
here is a Difierence when it is for Payment of Woney, 
fo. then the Caudition explains it, but bere the Condition 
{Ss a2 a collateral Matter, Ec adjournatur. 


I Poole 
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Poole verfus Mofely. (457) 


CIRE fa’ upon a Judgment. __ Accord. 
 ) he Defendant appears, and pleads an Accow with 
Satisfation. 

Per Cur’: Jt if no gacd Plea upon a Judgment. 


N an Infomation for WGarretry, it was fatd, the Defen- , 458) 
Dant ftaad upon his Wrotetian, Wut per Cur, Chere is 
nO Potetion in cafe of the Breath of the JOcace, noz a- 


gain a Rule of this Court. 


Captain Waters’s Cafe. (459.) 


Soldier of his being arrefted, he fent fome of Hig Ri. 

Soldiers to refctue him as he was coming fram the 
Counter {0 Ludgate; tubo, being about thirty i umber, 
With Dawn S925 refcued Him. 

Che Court laid, this was a herp heinous Wisdenieanog, 
but they could make but a Riot of it; but if they bad taken 
upon them to refcue aif the Soldiers that were in the Gaol, 
it would have been Dinh Creafon, fo2 it is a Kind of {ebp- 
ing THar againft the King; but here, it being but a Refcue 
Of a patticular JPerfon, it is a Riot only; and it was in this 
Cale Declared by the Court, that no GHoldiers were nrips- Privilege. 
legend from Atretts, but are as other Perfons tubjet to the 
inns Officers, as FJuitices, Waitliffs, Conttables, and the 
Thatch, &c. 


A Certiorari (yas bought ta remove an Ower of Seflions 460.) 
~& made by the Juftices of Warwickthire, twherebp thep Clergymen. 
Had owWered a Parfon to contribute to the Repairs of a 
Beidye. Per Curiam, Clergpmen are liable to all Cares por cae 
charged fince Magna Charta; and they thall contribute to 514, 622. 
the Gaol and mained Soldiers, and to Highways, and that 
Ciaule, Ecclefia Anglicana fic libera, extends only ta Charges 

then in Being. 


Silley 
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(461. Silley verfus, Silley. 


Ante Cafe 


OW per Curiam @ Superfedeas {pas granted, and a Dif: 
437: 


ference was taken between this Cale and the Lady 
Wortley’s, fo there the JPoogation being for twa o2 three 
Terms, it was great Delay, but here, it being but from 


the 30 of November till the 7t) of January following, it can- 


not be faid to be for Delay. 





DE 
Termes: 


107 3. 


fill. 





In Banco Regis. 





(462.) Taylor verfus Holmes. 


Joinder. PSHE Defendant bad bought an Aition of Crovee 
Error. and Affumpfic again the Plaintiff, and recovered, 


Poli Selo ia and laidithem both in one Declaration, which was 
afigned fo2 Error, and the fole Quettion was, 

whether Crover and Affumpfic might be laid in one Deciara: 

tion? Jt tag agreed, that Oebt and Detinue may he joined 
together, becaufe every Debt fuppofes a Detinue, and 


they are of the fame ature, and fo for feveral Debts 


a Wan may declare fox rool. and allenye feveral Debts 
fo make it out. Bro. Joyndre en action, 37, 97. Gut Debt 


4 and 
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and Crefpals cannot he joined, becaufe one is for a oa 
the other fo2 a Cort; and fo Here the Affumpfic is for a 
Duty, and the Craver for a Cort; and Levinz, who ar- 
gucd for the Defendant in the CHvit of Erro2, relied upor 
1 Cro. 20. White and Ryfden. Sed femble a moy, q’ il cafe 
ne vient al ceo, q’ tort il ne arife de mefme foundation. Curia ad- 
vifare vult. Poft Cafe 471. 





Lomax verfus Armorer. Trin. 1673. Rot. 434. (463) 


Tit of Dower was heoughe by Will in the Court oF Freehold. 
Newcaftle, and Judgment being there given for the =r 
Wlaintiff, a vit of Erroz was hrought, and afligned fo 
tra, that bale Courts cannot polo Plea of Watters of 
Freehold. Bricton 128. b. Nat. Brev. 47. a. 2 Inft. 311. 3 Cro. Roll. 793. 
tol. 44 Ed. 3.28, 37. so Afife, pl.9. hough a Fine map 
be iebvied fia bale Court, pet that is an amicable Wirit; and 
is no moze than a Feoffment ; and pet it is held, that a 
JPelcription to feby a Fine in a bale Court is not good, 
3 Cro. 114,116. Owen 93. And the Reaflonis, becaufe the 
King would lofe his Ling’s Silver, and that is the Reaton, 
that of Antient demefne Lands a "Fine may be levied, be: 
caule thee no King’s Silver fs due to the Ling, dear 


vule Cur 
Poftea Term. Hill. jud’ fuit reverfe. 


Bringate verfus Bohun. (464) 

RROR f0 teverle a Judgment it Monmouth. Oa 

Che €rroz was, Che Court is faid to be Held hp 
Letters Patent, and by a rit of Right Watent makes 
Protefkation to fue it Mature of an Aflife fecundum con- 
fuetudinem Curig illius; fubereas it fs fmpoflible that there 


fhould be anp Goninenidas if the Court were held by Letters 
Patent. 


bib DE 
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(465.) Benfon verfus Hudfon. 


Common Re- Weing feilen in Fee makes a Feaffinent ta the 
covery: Gite of B. and the beirs of bis Body, Remain- 
e Der ta C. and the heirs of bis Bony, &c. pro- 
wided, that if B. hall die without Heirs of his 
3 Keb. 287. Body, then D. fall habe a Rent ifluing out of the Lands, 
B. makes a Leafe fo. 1000 Pears, and then levies a 
Fine and fuffers a Recovery, and dies without Wue, D. di- 
fitaing fo2 the Rent, md the Cenant of the Land beings a 
Replevin. 2 Queftions, 
tr. Whether o2 no this Rent were not barred by the Reca- 
herp ag well as the Remainder, if no Leafe had been made? 
2. CUbetber o2 no it Hhould continue during the Leafe? 
Obj. 1. As to the firk Point it was objetted, that the Rea- 
fou of the ar of a Common Recovery was from the fup- 
poted Recompence in Clalue that went to the Remainders, 
and this being a Cale where Recompente cannot potlibip 
enute, (viz. to this Rent ifluing out of the Land) the Reafon 
of the Gat failed, and fo bp Conlequence the Cte of it. 
Obj. 2. It was objetted, that in Judgment of Law, the 
Creation of this Rent thall precede the Creation of the 
Eftate-tail, ag it Hall it many Cafes, ur Res magis valeat 
5 quam 
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quam pereat, a8 appears itt Whitlock’s Cale, 8 Co. and 1 Co. 
Bredon’8 Cafe, and im 3 Cro. 792. White and. Gerith’s 
Cale, where a Render in a Fine ig made to one tn Cal, 
trending Rent, and if Cenant in Cail died without Fue, 
quod Tenementa predicta remanebunt ta another in Fer; it 
was adjudNed there, that although all were by one Fine, pet 
in Judgment of Law it Mould operate as at teverai Cimes, 
viz. as tending the Cail at one Cime and the Beberfion at 
another, becaufe the Refervation fhould not be vain, and 
there although a Connian Recaverp was fuffered, yet it was 
refalved, that the Rent by that was not ertind, 

Ad primam, Jit wags anfinered by Hale Ch. Tutt. Chat the 
Reafon of the War of a Common Recovery is not fram the 
fuppolen Recompence oly, but the Remainders and aii 
Charnes created upan it are barred affo fo2 this Beaton, 
becaule when a Recovery is futiered bp Cenant in Cail, it 
Doth operate by (Hap of Continuance and jP.atvatian of the 
Effate-tail, fo that whereas before there was a [Doahibilitp 
that the Remainders minht came inte JOofielian, note that 
PPollibility is Defiapeh, as it is falD i Capel’s Cale, and 
fo2 that Reatan all Charnes created hy the BRematider-man 
full to the ©aound, and Che fai) this Jorivilege of barring 
the WRematider, to as it tere the antient Joieilene which 
was at the Cominosn Law, twobich is woelerved notwithttana- 
ing the Statute de Donis. Faz tiole Cilates, tyich are now 
Fntails, were at the Common Law Fees conditional, ano 
no Remainder could be limited upon them, and the Darcy 
poft prolem fufcitatam tiight Dave alicned ta whom be pan 
pleated, and notwithianding by the Statute de Donis this 
was made (uch an Cilate as a Remainder miahe be tiiniten 
upon, pet the ancient Jwvitege of alicning ablolutely chy a 
Camiman Recovery) hath been all alany continued to him, 
fo that the Recompence fuspoled is not the fole Reafon, 
though there have been fuch Opinions, and for that Reafon 
fame have thought, that if there be a Gift in Call, Remati- 
Det to. Pears, that Cenant in Cail coulda not bar this Leale 
fo2 Pears, becaule the Leiice could not babe Erecutian of 
the Recaverp in Clalue;, but it ts now clear, that fuch a 
Leale faz Pears wiil be barred, 

2. And as to the fecand Dbiekion, he fatd, that here the 
Creation af the Rent cannot be tuppofen to precede the - 
ftate-tail, becaufe it is to ifxe out of the Remainder, anv 
this biffers much from the Cale of White ft 3 Cro. 792. far 
there the Rent ified out of the Eftate-tail, and there might 
Wwell be fuppoten to precene the Granting of the Reverfian, 

and 


2 Roll. Rep. 
221. 


Goildf. ¢. 


1 Co. 62. 
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1 Keb. 462. 


Siderf, 102. 


Shepard 47. 
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and there indeed a Recovetyp fuffered hy Cenant in € in Cait 
could not bar mo2 ettinguith the Rent: fo Cenant tn Cait 
fhall never by bis oon Ac bar thote Charges that are ups 
HIS own Cftate; but for the Remainder, as he mav bar 
that, fo be map alfo bar all Charges upon tt, becaule when a 
Recovery is fuffered, the Wecoveroe comes in under the 
Continuance of the Cftate-tail, and the Remainder, upon 
which the Rent ts chargacd, never cames in effe; but the &- 
ftate of Cenant in Cal, which before was determinable hy 
His Death, without Tue, gains as it were a Continuance 
fo2 cher, and that is the main Reafon of the Judgment in 
Capell’s Cafe. 

Aud therefore he faid, there was no Cftate that Hanns up- 
on an €ftate-tail by Tay of Remainder, but Might he bat . 
reo by Cenant tr Cail. 

It is true, that in fome Cales an Eftate, that is to take 
Commencement upon a Contingency, after the Deterinina- 
tio of an Effate-tail, cannot be barred, as it was Held in 
Clarke’s Cale, that if A. being feifen in Fee, makes a Leafe 
f02 1000 Pears, to commence aiter the Death of B. without 
Flue, and then a Oift in Call fs made to B. and the Heirs 
of his Body, B. cannot bar this Leale for Pears, hecaule 
it was a Charge upon the Land before the Eftate of Cenant 
{i Cail was created, and this was Judge Bartler’s Contei- 
vance, fo if the Leale for Pears had been createn bp the 
fame Conveyance with the Cttate-tail, ft was held in that 
Cafe, that it minht have been barred by a Common Reca- 
perp. 

Gna fo in the Cale of Pell and Browne, 2 Cro. 590. there 
Was an Eftate in Fee-finiwle Determinahle upon a Contin 
nent, and the Eftate that wag to come alter, tas by (Hap 
of Contingency and erecutoy Oevife, and not by iap of 
{mmepiate Remainder (for that couid not he the Fir, being 
a Fee-fimple) and fo that was but a Po#ibdility which coula 
not be barred fy a Recovery, fo. a Recovery again Ce- 
nant in Fee-fimple hall never bind a collateral Jntereff, 
Citic o2 Joatibility, Condition a2 Covenant, &c. 

And therefore if a Wan makes a Gitte tn Cail upon a cal: 
lateral Condition, and Cenant in Cail fuffers a Recovery, 
the Convition is rot ertinguifhed, but tf a Oift in Cail be 
Mave, rend Went, and for Man-payment ta ce-enter, if 
Cenant in Cail fuffer a Recoberp, the Rent remains, but 
the Convition ts gone, becaufe the Reverfion is deftroped; 
and it feemeth per Hale, that na Charnes that ave lait upon 
the ne tail fp Cenant in Cail, o2 that are charged ee 

the 
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the sree befage the Creation of the Eftate-tatl can be avoided 
by a Recovery fufkered by Cenant tn Cail. nut 3 

Gud cheretore tf a Feafiinent be made to the ie of A. fo2 
Life, Remainder ta B.in Cail, &c. JOoviaed, that it Hall 
be lawtul fo2 A. ta make Leafes foe twenty-one Pears in 
Wafleilian 02 Weberfion, A. makes a Leale to commence af- 
tet the Death of B. without Jflue, and then B. fuffers a Rez 
caverp, this Leale will not be barred, becaule in Conftruc: 
tion of Law this Det) not avife cut of the Cftate fo Life, 
put of the Fee peecedently ta the ettate-tail. Wut wherefo: 
eer an Cffate (sto take Ciiet by Cay of Remainder, it 
Mall be bavred, agit Moor 73. Ab. 33. pl. 192,201. A Debile 
in Cail ta B. and if He Died without IMue, that his Erecu- 
rors fhauld fell, be fuifers a Recovery, Refolved, that thep 
could not fell. 

@ contingent Remainder will be barred, as a Gift to A. 
with Remainder to B. it be pap 2ol. if A. fuffers a Reco: 
perp, the Remainder will he barren, 

But for all Charges upon the Citate-tail they wll con- 
tinue upon thafe that claim unter Cenant in Cail cas the 
Wecovera2 Doth) thaugh the Wwe will avoia them, as if Ce- 
nant in Cail grants a Rent, and then makes a Leale fecun- 
--dum Stat. 02 fuffers a Recovery, the Leflee o2 Recoveree ave r cro. 103. 

chargeable with the Rent; and fo it ts if Feme Cenant fi 1 Rol. 380- 
Cail grants a Rent, and takes Dusband and dies, the Ce. “* 
nant hp the Curtefpy is chargeable, becaule be comes in une 
Det the Eftate of Cenant in Cail, 

Gnd all the other Sunes Ceemed to agree with Hale in 
Dpinion, that the Rent in this Cale was barred, fo, 

2. As ta the fecand Point, thev faid the Leafe could not 
neeferbe it, for that was dDevived out of the €Eftate which 
was never chargeable with Rent, but that was to iffue out 
of the Remainder. Adjournacur. 

Chough it feems the Leale in this Cale is unavoidable 


cither by the Wie tii Cail o2 Remainder, Shepherd’s Touch- 
ftone 41. 





Hamond verfus Rockwood. (467.) 


Emorandum, Chat an Aétion hoought in an inferiqg seat. 
Court, for an Afault and Battery, was removen in- Coe 2nd 
to the King’s Bench, atv upon Crial the Jury gave 6s. 8d. porcate ssr. 
Damanes, and 40s. Coffs, and the Jude before wham it 
Was tried certified, that the ay was fufticiently paved, 
5 


Che 
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(468.) 


Survivorfhip 
of Charge. 


AnteCafe1 49. 


1 Ink. 386. 


€469.) 
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The Duefiion was, whether o2 no, in this Cale, the Iplain- 
tiff ould recover any moze Cots than Damages? Ana 
re jPoints tere moved, 

Mibether o2 no the Judye had fulliciently cectifien, 
pecauife it was, that the Aiauit (and not the Afaule ana 
Battery) was fufficientiy peaved? 

2. Whether 02 no, if the Cots and Damanes given bp 
the Jury exceed 4os. it hall be within the Ak? 

3. CAbether an Aftion commenced in an inferiag Court 
sriginally, and afterwards removed hither, thall be within 
the At? And as to this Joint J was told, that the Judges 
of the Common Jleas had adjudged, that it thas as ta this 
alf ane ag if an Ation began bere. 

4. Twas told that the Judges at Serjeants Inn Hav Differ: 
ed in theit Opinions, whether o2 9 Aitians of the Cate were 


within the Ak; but the Opinions of mot were, that they 


Were not, nor none but thofe named, viz. Crefpafs and 
Battery. 


Anonymus. 


JuDgment wags obtained jointly ayaint thee jerfans, 

and one of thein Dies, and the Barty wha obtained the 
TuDgment fucd a Scire facias anaint the Erecutor of him that 
was Dead, and the twa Survives. Che Question was, 
whether o2 no the Crecutor was fable ta be fued, m whe- 
ther the Charne DID not furvibe? And Saunders of Countfel 
with the Crecuroz, citen a Cale of Norton and Harvy, where 
Harvy being Execute, tas fued, and pleaded feveral Jung: 
ments, and that be had Cully adminifired, and amonatt ather 
Gudgments pleated one which was recovered ayaint his Ce: 
ftatoz and an Citrangee, and becaule de did not aver, that 
his Cefkatar furvivked, the jolea was ruled to be Hi; ana in 
this Cale the Judges feemed to incline, that the Charge din 
furbvibe, and the Erecute2 was tine ifeble, but be might, 
per Wylde, Have fred a Scire facias anaint the Deit and the 
tid Survives, becaule as té chataen the Realty, it did not 
furbive, but he could net charge the Erecuty, 


Andamus was paved ta fwear the Chucch-warden of 


Wapping; and it tas granted per Curiam, becaule it is 
a tempo, al Dice, Style 299, 355. 
re 
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T twas {aid per Hale, that a Releafe of all Demands will 470.) 
nat celeate anv Ching of a Rent more than the areear- °° 
ages then vue, neither will a Covenant not hoken; as if a fe See 
ajan teleafe afl Demands that be hath again yim. Pha We 
Wut if he releafe ali his Right in the Land, this will er- 2 ll Rep. 

tinguith the Rent. 


Tayler verfus Holmes. (it) 


HE Court (eemed to tncline, that they waild nat We joinder in 
tonether;, but Wylde fait, that ft teas Sel Dp Rolle, oN : 
that ff they were lala together, and the Defendant Deniut- Rone ay 
‘ted, if would be bad, but it might be Helped oy a Clerdit, 
Dut Hale (uid it mas "pelt it Flowerden a8 Kenwick’s Cale, 
that they would not, Per Wylde, Git CEresuts: may in the 
fame Declaration Declare fe. Rent due in his own Cine, 
and for that which accrued fn the Ceftatays Cie, Advilare 
volunt. 


Tayler verfus Herbert. (472.) 


Nedebitatus affumpfit fe2 ro]. and a Computaffer fy 351. itt Pleadings. 

the fame Declaration, Che Oeiendant pleads the Statute 
Of Ufury to the Indebicatus, and avers, that both the Tndebi- Averment. 
tatus ata the Compuraffer were far the fame Canfle of Aiton, 

%t was fafa, that the JOleading that the Compuraffer Amounts to 
was for the fame Chine, vid amoune to the General Fue, &% Ce 
anid it twill appear upon the Cvtpence. 

Jt was tefolbed, that the Averment was naught, fo the 
Ground of the Indebicatus is the Debt, and the OGwound of 
the Computaffer is the Aecount;, and fo it cannot be aberred 
that there fs the fanie Caute of Hoth, efpeciaily as it is here, 
where one fs fo2 101. and the other fo 351. 

But Hale faid, he thaula Habe pleaded the Statute ta the 
Indebitatus, and then, that afterwards they caine ta an Ac- 

Count fo2 the fame Tiares, &c. 

Gnd-inthis Cafe it wastain, if a Wan plead-anlp to Part, piead to Part. 

the JpPlaintife Hail have Judgment for the Caibole. 


RRORS fr Fat map be aligned inthe fame Court (472: >) 
coram vobis refidet. Errors in Fa&t, 
Hale 





368 : ‘De Term. Pafch. 1674. 


1 Cro. 514. Hale fatv, Cpe Reafon wp it was Done in the ings 











Jones 411 asench was, becauule Nifi Prius’s have rarely been awarDen 
from the Exchequer Chamber, though fometimes thep 
Dave; and he fatd, it ig a Ching that is never Done in 
the Cammoen Wleas, hut they bhamy Crroz tn the Bing 
Bench, 
(473.) Dering verfus Farington. 
Covenant. HE }laintift declares, that the Defendant vendidir, af. 


fignavit & tranfpofuit sool. ta him, that was owing to 
the Defendant bp J.sS. and that be Di not permit Him to 
receive it. 

Cwo Qeltians were moved, 

1. Cdbether thele (ows ould atmaunt ta an implicit Ce- 
Herant ? And ft was aryucd by Tomfon that they fhauld nat, 

although ft were in Cale of an Interefe pated, 02 a Ioofh ef 
fion given, and for that He cited 3 Cro. 157. 1 Leon. 179. 
1 Roll. 519. Bedford Yerfus Bull. 

2. ADMitting they would amount to an implicit Covenant, 
pet this being te transtec a Chole in Aion, and fo votd, 
the implicit Covenant ts aifo Lod, and for that be cited 
Owen 136. 

- Per Hale: Although thele Moos may not amount to an 
implicit Covenant anainft Cigne Cities, pet they map be 
noon again the arty hiniell and his Aits. 

Rentreferved. QS a eale (02 Pears, reddendo a Rent to a Stranger, 


though the Stranger can have ra Remedy, pet tf the Rent 


be not paid to hfin, the Leff, map Have an Aition of Ca- 
Denant, Sed agreatum fuit, & nul judgment dat’. 


€474.) FT was fain by Hale, Chat the Liberty of the Rolls ts no 


LIN puvileged Place, but as ft is fo2 all other Courts eundo 


& redeundo. 


(445.) Crofle verfus Scydamore. 


HE Cafe was: A. in Confideration of natural Love 

to bis Son, Df bargain, fell, xfve, grant, alien, tn- 
feoff, releafe and confirin unts bis Son; and ft was found, 
that na ABaney was paid upon the Conveyance, noe none 
mentionedta be pad upon it. 


I Che 


‘Ure. 
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The Dueftion was, whether o2 na this MHould amount ta 
a Covenant to and feifed by veafon of the Tiads Bargain 
and Sell, &c.? se 

Qnd refolyed per Curiam. that it Hhauld; and upsn a Wit 
of €rro2 the Judgment was affirmed, Vaughan and Thurland 


contradicen’. 
The King verfus Richards. (476) 


J) Ichards twas outlatved fo2 Felony before the general ar: Grete? 
Don; which pardoned both the Outlaw and the Fe- 

lony. Che Low entered upon bis Lands for an €fcheat, 

(femble q’ fuit befoue the Jardon) fo that he was fain to 

bing a Cit of Ereoz to reverle the Dutlawey, that he 

might be reffered to bis Lands, and ft was faid, that bis 

Deiv might have reverled it, ff he had died. 
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Pybus verfus Mitford. (476. b.) 


AHIS Cale was now argued bp the Judges. Ansecae 
nd Twifden was of Opinion, that bere was no ,,2. 
new Cifate fo Life created in the Covenanto2 bp 
Jimplication, and fo bp Confequence ta make him 
Tenant in Cail, bp connetting his €ftate for Life and the 
Limitation ta the Deits Wale of his Body by his {econ 
5B Mite, 


370 


Eftate by Im- 
plication. 


Ante Cafe 9. 
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Cite, and fo by Coiilequence the Limitation was voi, fo2 
if Michael was not feifed of an Cfftate-tatl, fo that Ralph 
minht take by Delcent, he can never take by Wurchale : 

becaule be that takes by urchale mutt be a compieat Deir ; 

and that be could ust ‘be fo feng as John twas [iBing, the 
he minht be a Cpecial Deir, fo 7 td take by Deleent, if it 
be an €ftate-tafi. 1 Inft.26.b. And he held here, that the Ca- 
Denanto2 is always feifed of bis oli Cite, and it never noes 
out sf Him, by reafon there was no Werfan ta take as his 
Deir Wale bp the (econd Center, by way of Purchale; anv 
he fain, that bere can no Gfe be fait ta return te the Co- 


benanto2 during bis Life, becaule here is no fettien Cate 


from whence tt Hhould retuvit. 
And bekives, ina Conveyance an Cftate MHhail not be raffen 


‘by Tmplication, although it may in a CHill, 1 Cro. 367. 


Gund he fata, that if a an pofiched of a Cerin a2 1000 
Bears Devife it ta his Crecutas aiter the Death of His 
Mife, the Mife thail take no Citate by Fniplication, 
Moor 635. 

2 if a Wan dDebile an Cikate to a pounger Son after the 
Death of J.S. here J.S. Hall take na Cftate for Life, be- 
caule an Deie hall not be Diftnberited by an Impiication, un. 
lefs it be a neceflarp one, as a Devile to his Deir after the 
Death of J.S. then J.S. mute take, becaule there is no Bo. 
Dp to take; becaufe i¢ appears plainly that bis Jntent wag, 
that dis Deir Mould not have it till after the Death of J. s. 
but in the Cale before, the Heit hall Dave it During the 
Life of J. S. 

And be faid, ic may be a Queftion, tf the TWitent of the 
Covenantor Doth not appear plainly, that he wauid not take 
alt Cftate fez iLife. 

1. Becaule, as ta the other Wart of the Lands, be ii. 
mits to bimntelf an €ffate for Life erprefip, and dere he 
omits it. 

Wut to that Hale anfwwered, that there it was neceflary, 
Becaule Jo. heing named, bad otherinife had the Citate pre- 
fently. 

2. He covenants ta and teifed to thale ies mentianen, 
erpeefied and declared in the Deed, and fo Declaring none ta 
himlelé fo2 Life, it ig nat reafon to raife one by Confirudion, 

And be faid, he dm not underffand my Lod Cokes 
Comment upon the Cale of Fenwick and Mitford, 1 Inft. 22. 
tobere be fays, that the Law creates a Cie in Him suring 


“bis Life tilt the future (fe come in effe; for where it is it 
‘Mited to the eirs, tt ts the old Cle, and would Defcend 


I without 
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without fuch a Civewity, of an Gle returning to bim for bis 
Lie. 

And in this Cale he fatd, after this Limitation the Cave- 
nante was fcifed of bis cid Fee, woh was Determinabie 
upon a Contingent, ie. tf be hav fuch an Dele Wale bp bis 
{ecau® (life as was capable of taking by Tourchale, 

But Wylde, Rainsford avd Hale argued again bim. 

Gnd Wylde and Rainsford Heid in this Cale, that the Deir 
could wot take as a Purchaler, becaule be is net a compicte 
Deir. 
an Hale was of Dpinion, that if bere Had net been an 
@ftate for Life created by Amplication tt Michael, fo as that 
Ralph wight be in by Defcent, vet be Heid, that be might 
iell take as a Purchaier. and thaugy be were not a com: 
plete Deir, pet he was a fpecial Deit by the fecond Ceriter, 
and that might be a fuficient Denamination of bim as a 
Jpurchafer. 02, 

1. Chat was fuch an Heir as the Common Law took jRa- 

fice of. 
2. Che Cobenantaz in this Canvepance takes WPatice of 
John as bis Deir apparent; and therefore it cannet but be 
infended that de meant an Cftate ta Ralph by that Pane. 
Belides, it would he inconvenient in fome Cafes, if fuch 
an Deit fhoult not be a fuificient Mame toa take by Durchale,; 
as if an Citate was made upon fuch a Condition as is in 
‘Lite. fed. 352. and the Feafier Hault die, as in that Cale, if 
this thauld not be a good jRame of Wurchafe, the Canni- 
tion twould become impoitibie, becaule the Remainder would 
‘be Low. and be tafd, be han never teen any Cale where 
it Had been adjudged to the contrary. 

But as ta the other Waint toele thee agreed, that Mi- 
chael tagk au C&ffate fo2 iLife by Fniplication, and then the «- 
fiate being limited ta bis Deirs Baile Dp vis fecand Cine, 

1. Jt was agreed by chein all, chat the Deir in this Cale 
DID net take by Purchate, but twas in bp Delcent. 

FO a Wan thall tieber make his right Weir a Purchater, 
“hy the Mamie of Heir, withaut departing with the whole Fee, 
which be Deth not, where an Eftate reiults by Tmplication ante cae 
for Lite; fe. tobere the Ancefto, takes an Cftate for Lite, 224+ 
DiS tight Weir Hall never be a Wurchaler, 1 Inft. 319. b. 

Gnd Hale fafa, and fo did the other two, that in this Cafe 
He mul neceffarity take an Eftace for Life, for in cafe of a 
‘Covenant to ftand feifes, fo much as the Covenantor Doth yo. 103 
not part with remains in himfelf, 1 Co. 154. 1 And. 259. 
fo there is a ecellity that the Ettate mutt longe in fome 
Bary, Ana 
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And this Limitation to the Deits Wale of His Body, &c. 
is as much as if be Had faid co him and the Heirs Male; 
&e. Chere is a great Difference betiveen an Eftate erecy: 
ted at Common Law and the Railing of an Gfe; for if a 
Wan had given an Effate ta A. fo2 Lite, the Remainder to 
the Deits of his Wady, this had been void, Dy. 156. but of 
a Limitation cf a Qe it is good crsugh, 1 Roll. 239. 

Chis ts pertedlyp accounting to the Jntent of the jParty, and 
that is the bet Ouide in Confttution of Deeds, fa iong as 
the Rules of Law ate not viclated thereby; it is plain here, 
that be Did intend an Cftate for this Son, which by this 
Contrukian will be made yood, 

Obj. Here the Cavenantor is feifen of his ol Eftate tit 
this new Cite arife, which is but upan a Contingent, and 
till that avife be is feifed of a Fee which cannot join with 
this, fo as toa make an Cftate-tail. 

Anfw. Jt ts the ol Cilate, but it is fo modify, that 
it cannot Deicend, and may weil confolidate with this Ettate, 
and the Fee Doth not ett in him till the Contingency fall, 
fo2 i Paget's Cale, tf he Had Had moze than an Cttate faz 
Life, there could have been ia Amoveas manum ; fa2 ff a Dan 
that bath a Fee Beterninable upon Contingencies be at: 
tainted of Creafon, &c. befoe the Cantingents vet, thep 
ave all Deftroped, 

2d Obj. JQa Cftate Mall vile by Implication in a Deed, 
though it may in a (ill. 

Anfw. Dete fs no new Effate to be raifed, but the adauIa- 
ing and Qualitping of the oft Cilate that was itt Him before. 

ad Obj. A Wat cannot give an Cikate immediately to his 
Weivs, as Hob. 32. A Oebife ta his Weirs is void, and the 





‘Dele Hall be in by Descent. 


Anfw. §€ fuch a Debife be qualified, itis wood; as a De- 
pile ta bis Deirs paying 201. ta Bis good, and the Heir 
fhall be in by Durchale, and he faid the Low Pager’s Cafe 
refolven by aif the Judes of England, ig erpeefs, that an 
Eftate for Life by Jmplication hall be raifed, 1 Co. 154, 
And. 259. 

Jud. pro Def. contra opinionem Twifden. 


Ominifttation being granted to one Creditor, another 
fues to have it repealed, and to bade Aominiftration 
grated to him, and the Court granted a jP2ohibition, the 
fecond Qoiniviftration being ready to be fealed. but if it had 
pafied the Seal, then per Hale, they would have stay . 


Mandamus. 
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N 4ntant of twelve Bears of Age was Leflo2 i C€- Cofts againk 
jetiment, the Leflee was nontuit, the Father of * 
the Infant that pooflecuted the Suit wag dead, 
sol. Cofts were given to the Defendant, twhere- 

upon the Court made a Rule, that the Leff, thould pap 
Cots, It was doubted in this Cale, becaule of his Infan- 
ep; but if bis Father had been alive, they would have made 
Him pap the Coffs; oeif he had left Affets, his Crecutor 


 fhould; but here was no Woody hut the Infant to be. charged. 


Adv. vult. 


Dekins’s Cafe. (479) 


E was a Bailiff of London, and a Jufticies comity to Whe 
the Sheriff, be teifen the Defendants Goods, and ; 
pretended he would carrp them away; whereupon one of the 
Defendant's Friends pamited, that they Hhould be Delivered 
to the jlaintift in Satisfattion of bis Debt. 

But the Court cauled the plaintiff to difcharge the JP20- 
mife, and to Deliver the Ooods to the Defendant, becaule 
the Seifure was illenal, fo2 upon a Jufticies the Sheriff 
ought only ta take a Porringer, o2 fame fuch fnall Ching, 
to make the Party appear. 

Che Bailiff was committed. 


$C; Me. 
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(480.) 


Mandamus 


AnteCafes77- 


(481. 
canbeee 


AinteCales67 


(482.) 


Tnformation 
for Forgery. 
3, Cro. 571. 


Emorandum, that a Mandamus {was {ent to the jPaerowa- 
tibe Court for to cammand them to poke a CHL, 
Style 8. 


i ition of Crefpafs being heought nm an inferio2 
Court, the Defendant removed it into.the Rings 
Bench, and there the Jlaintiff recovered onty 15s. Da 
mages. Che Queftion was, whether be thould Have any moe 
Cofts than Damages, becaule this Action was not originally 
commenced Here? And Twifden anB Rainsford inclined, that 
he Houid not, fo2 this Ation might be well fait to be com 
menced here, fer when the Caufle came bere, the Plaintift 
Declared anew; and fo they faid it was Heid in the Cale of 


- Smith and Neefom; but Wylde feemend to incline to the coi: 


trary, becaufe he fait here it was the Defendants own 
Fault to being it hither, and he thauld not take Advantage 
by hfs own At. Et adjournatur, Hale ablent; and afterwards 
the Court was infoyned, that the Common Jpleas bad ruten 
it, that in this Cale the Plaintiff hould have bis Cotte, 
becaufe the Statute fays, Suits commenced in the Courts 
at Weftminfter: Wut Wylde fatd, that when the Caule tg rez 
moben hither, the Jlaintiff Declares anew, and benings 
again, for otherwife no Witit ef Error would lie upon a 
Tuogment here in a Cale removed out of an inferior Court 
upon the 27 Eliz. c. 8. fo that Statute lays, firft commen- 
ced there. Adjournatur. 


The King verfus Nuton. 


OVED in QAreeft of Juament, becatle it is aid 

{criptum indentatum (and Doth not fay, that it was feal- 
ed) whereby bis Freehold was moleflen, and the ows of 
the Statute are, Deed, Charter, or ‘Writing fealed fit that 
jPart of the Statute that relates to Freehoin; but in the 
other it fays onty, Charter, Deed or Writing, where ft te: 
fates to a ‘Cerm for Pears. 

Che Clerks of the Court-faid, that the JOecedents. of the 
Court had been both Ways, and thereupon the Tudwyes in. 
clined, that it might be well; but Twifden fain, ff the Wat- 
tet Had come now anew before them re integra, he fhaula 
think aie ought to purfae the Hows of the Statute; ag 

upolt 
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upon the Statute of Gfury, an Jnfowation is ust gan 
untefs i¢ be faid corrupte. 11 Co. 58. 

Gnd upon the Statute of Striking in the Churchyard, it 
if nat good, tintels it be {afd Malitiofe, fo2 the Mas of the 
Statute ought ta be purfucd. 

Wylde fait, in the Connon Joleas thep declare upon a 
95anD per fcriptum fuum obligatorium, without faping Sigillatum. 

Saunders auftwered, that map be good, for it hall be in- 
tended fealed, otherwwife it could not be obligatorium. Gnd fo 
if this bad been factum indenratum, it had been geod enaugh, 
fa, factum had implied fealed, Adjournatur, Hale abfent. 

But afterwards in this Cerm, the Court were of Dpi- 
nion, that it was not Raed, Si le Date foit mifprife n’eft bone. 
13 Co. 34. 


Aftmall verfus Aftmall. (483.) 


RROR, to reverfe a Judgment in C. B. in a Mit af View: 

Dower unde nihil habet, becaule the Ciew was not PY 
granted, and it was alleDged, that although ia a Crit of 
Right of Dower the Giew is grantable, pet in Oswer unde 
nihil haber If newer was at the Common Law, hecaule the 
Homan that had nothing ta maintain her Houid not be Be- 
layed in the Recoberp of Het WRinht. 4s Ed. 3.17. 2 Roll. 
y25. Co. Ent.177. Raft. Ent.239. 2Inft. 481. 34 H.6. ro. 3. 


Oke’s Cafe. (484.) 


{ ligation to the Warden of the Fleet, conditioned £02 Condition. 
true Jmprifonnient. Che DeteudBant pieads, that it 

fuas fo, Cale and Favour, Che Jiaintif Denwrs, Jud. pro 

Def he Wand is void at the Comman Law, and the 

Plaintiff minht have taken Wue, that it was not for Eafe 

and Favour, 


Freke verfus Finch. (485.) 


Core facias Upon a Retonnizance (giken in a vit oF Er- Etoprel. 
) £02) again the Bail, to pay, &c. tf the Audgnient tere 
atitmed in the Erchequer Chamber. 
‘Che Defendants plead, that the JudBnment was not at: 
fitted, prout patet per Recordum in the €rebequer Chamber. 
The PMaintif— replies, that the Judgment was affirmed in 
the Exchequer Chamber, prout patet per Recordum, that was 
} tent 
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(486.) 


Covenant. 


Condition fub- 
ni 


€487.) 


Seat. 2 Jae. 4. 


488.) 


Habeas Cor- 
pus. 
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fent by Mittitur into the Ging’s Bench, and demands Judg- 
ment, whether the Defendants thall be admitted ta aver a: 
rain this Recow, Refolven thep were eftopped, 





Leech wer fis Vere. 


HE Defendant covenanten with the Plaintiff to pap 
bis own Uife sol. per annum fo2 feparate Mainte- 
nance, povided neverthelefs and upon Condition, that the 


CUife fhould refide at fuch Jolate as J.S. and J.D. fhoula 


appoint and appove of. . 

Che Defendant pleads, that the did not refine at fuch 
Jlace as J. S. and J. D. DID appoint and approve of; 4 

Che Jolaintif— replies, that J.S. and J. D. did not appoint 
and appove of any lace. 

Che Defendant Demurs, becaule this Refidence is in the 
ature of a Condition precedent, and fo, there being na 
erfoxmance of it, he aught not to have his Aion. 

But it was relolved per Curiam, Chat it was a Condi: 
tion fubfequent, and fo, there being no Beach of it, the 
Plaintift Hath good Caule of Ation, and though they did 
appoint no place, pet it hall be intended that they did ape 
prove of that Jolace where the DID refine, uniets the contrary 
were fhewen., Jud’ pro quer’. 


Garrett veérfus Baskervill. 


N an Jnforwnation again the Defendant fo2 - Che 

Defendant pleads, that the Jnfoamer did not fear 
his Information: And refolved to be no JPlea, fo2 althounh 
the Dfficer be punifhable fo taking it without Dath fecun- 
dum Stat. 21 Jac. pet the Information fs well enough with- 
out tt, 1 Cro. 316. 





The Lady Lee of Stonely. 


Emorandum, (bat a Habeas Corpus yas granted fo2 the 
Lady Lee, upon a Sungettion of her being locked up 

by ber Husband and abuled, and none of her Relations tue 
fered ta came near ber, and a jO2ecedent was cited, where 
the like bad been done in the Cale of Sit Philip Howard; 
and the Court faid, if thefe Chings are proved upon Dath, 
there 18 eu Cale to bind the Lo0 Lee to the JOeace and 
@oo0n 
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Gaon Behaviour, but fhe being kept up could not come 
to erbibit Articles upon Dath, and fo they could not grant 


@ Supplicavic; but when the comes up the map fwear thefe supplicavic; 
Chings. 





Jenkins verfus Hermitage. (489.) 


DMuenant was naught ayaint the Erecutee of the Leffler Covenant, 

_, fo. Pan-payment of Rent, upon an erpeefs Covenant, 

he Defendant pleads, that before the Rent becaine due 
he aligned over ta J. S. 

Che Jolaintit Demurs. 

Jt was (aid by the Court, that thoumh the Defendant had Ante Cue 
afligned ober before the Rent becaine Due, pet be inight be +” 
charged as Crecutor upon the expels Covenant; but He jones 223, 
could not be charged as Afiqnec, if De aligned ober before 
the Went became Due; and bere the Jlantif hath Cletion 
either ta charge bim as Aflinnee o2 Crecuter, and having 
charged Hin as Crecutor, tt is no Plea; for as He might 
pave charged the Ceftator upon this erpeels Covenant after 
Afiquinent, fo he may the Crectita, but then Jungment hail 
fie onty de bonis teftatoris. Et conceffum eft, q’ action de det ne Polt Cafe 520; 
gift verfus executor apres afignment accord. al Walker’g Cale, 1 Cro. 588. 
3 Co. 24. uncore action de covenant bien gift. 2 Cro. 522. Et if- Jones 223. 
fint eft com. q’ le leffor ad accept del Rent per les mains de affignee. 


The King verfus Ellis. Gea) 
N Juditinent of forcible Detainee was found aaintt pepinion. 
Ellis, and be traverled the Tnaidment ; and the arty Cae nee 
that was put out moved for Reftitution, and the Due 
ftialt was, whetier o2 no the Court ought ta grant Rekti- 
tution, after a @raverle entered, and befoe Crial? Ana 
they held chat they minht, accowdiny to the Cale in Dy. 122. 
But afterwards the Party pleaned, that he bad been in 
Pofletiion three Pears, accowing ta the Statute of 31 Eliz. 
c 11. Cdibercupon they could grant na Reftitution, 


Nicholls verfuas Cotterell. (491) 


| po Fea Tam quam {92 following a Crave not HAVING go 2 J0c. 4: 
i been Apprentice, &c. and it was gueflioned upon the i‘ 
Statute of 21 Jac. 4. whether this Aiion might be hounhe 

5 D 


here 2 
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Here? And the Court feemed to incline, that although an 


Pot Cafe66o. Snfo2mation cannot be ought bere, but mutt be in the 


Jones 193. 
Style 223. 


(492.) 


Arbitrament. 


(493-) 


Account. 


Keil. 114. 


County accowing to the Statute, pet becaule an Aktion of 
Debt cannot be bought before the Fuftices of Dyer and 
Cerminer, nor of the Peace, therefore that feemed not to 
be within the Statute, and fo it was faid it had been fo2- 
merly adjudged in a Cafe between Hoghs and Barnes, 17 
Car. 2. in thig Court, Sed advifare vult. 


HE Condition of an Obligation was, that if A. and 

B. the Arbitratas, made an End before the third 
Day of October, then to ftand to their Award; and if thep 
could not make an End, then if thep chole an Gimpice, and 
He inade bis Award before the feventh Dap, then to ftand ta 
His Award. 

Cpon the [leading it appeared, that the Arbitrators chofe 
the Cimpire upon the third Dap af October ; which was ob- 
jetted again the Award of the Cimpite, becaule he was 
chofe by the Arbitrators after their JPower Determined, fo 
their Authority ended the fecand Day. Wut it was an- 
fivered by the Court, thounh their Authority ends the fe- 
cond Day, as ta making an Award, pet not as for chufing 
the Cimpite, for the Cime far that is properly on the third 
Day, when theic own Power is Determined. And per Twif- 
den, ff they chufe bim the fourth 02 fifth Day, o2 any Time 
before the feventh Day, it is well enough; and he fain, 
if the Arbitrates lay Down the Bulinels, and give it off, 
pet they may refuime it, and make an Cnd when they 
pleate, fo as it be within theiv Cime, Jud’ pro quer’. 


Bradenend verfus Greene. 


T was moved in Arrest of the fecond Judgment (after the 
fit Judgment given quod computer) for that it was 
heought again the Defendant as Receiver of Goods ad mer- 
chandizandum, ‘which it was fai0 ounhbt not to be; but it 
ought to be as Bailiff af Goods, anda Receiver of Mo- 
ney, and fo ave all the JOvecedents+ And it was urged, that 
this is Matter of Subftance; for a Wailift Mall have his 
Charges allowed him, but a Receiver hall not; and it is 
like the Cale of an Aition baught in the Deber and Detiner, 
where it ought to be in the Detinet only, which is Watter of 
Subitance; and though the Defendant might well have 7 
5 murred, 


ee 
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mutred, pet if it be Watter of Subitance, it ts Cime e- 
nounh now to move in Arteft of this fecond Judgment. 

But it was urged an the other Side, that it is well 
enough, and that thee are JDpecedents, Fitz. Account, 47. 
x Roll. 125,575. And this is out of the Realon of the Dik- 
ference between a Latiiff and a Receiver, fo. a Receiver ad 
merchandizandam {hall Habe bis Charges, icouene 42. Gino 
then it is but Watter of Fo, like Pretii {nftead of Valen- 
tiam, and will not be futlicient ta arreft Judgment; ad quod 
Curia inclinavit. Sed adjournatur. 





Ren verfus Barnes. (494) 


C NOvenant ta pap fo much a Cun. Che Jlaintif al meierty. 
_, figns fo2 reach, that be delivered ten Cun and three Fraction 
Dogheads, and that be Had vist paid for the thee Don: 
fheats, And the Court feewed to incline that be need not, 
when ft was to pap fo much) by the Cun; and remembered 
a Cale, where a Cievk bought an Aitian upon a Contraé vice 1 Rolle 
for fo much a Quive fo2 Mvicing, and fued becaule he was we Neb: 
not paid fo2 fare odd Sheets, and there held, that the De. "> 
fenbdant need net pap for any Sheets under a Quire. 

Qfterwatds in Hillary Cerm following the whole Court 
were of Dpinion again the jolaintif, that the Covenant 
was not Loken by not paving fez the ond begheads. 


Right verfus Baynard. (495.) 


HE G@afe was: A. twas {effet of B. Acre, F. twas feifen Repair-of 

Gf G. Acre, and H. twas feiled of W. Acre, thee Clofes Fence. 

adjoining to one anether, anv F. was ta repaie the sound!” 
between A. and F. and H. was to repair the Mound be- 
tiuectt F. and H. A. puts his Wealts tnta B. Acre, and thep 
fray into the Ciote of F. fo2 want of Repairs between B. Acre 
and G. Acre, which F. ought to Do, and out of the Clofe 
of F. they firay inta W. Acre, the Clofe of H. the Waunds 
being Olt of Repair between F. and H. which H. ought ta 
tepait;, H: bought an Action of Crefpals, and A. pleaded 
the (pecial Matter, Che Queftion was, whether o2 na, when 
the Weatts of A. firay into the Clofe of F. fo. Oefault of 
Repaits by F. and fo were no Crelpaflers there, and 
then thep fttap into the Wlofe of H. for Default of Re- 
paits by H. this thauld ercute the Crefpals of the Beatts 
of A. a ft would have Done far the Weatts of F. a the 
oure 
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Court feemed to incline that it would not, for though H. 
twas bound to repate the Fences between him and FP. and 
fo the Weafts of F. would habe been ercufed if they ban 
firaped into his Clofe, vet the Wrelcription that binds him 
to repair is ontp perfonal anaintt F. and bis Beats, and 
not anamtt all eats that came into bis Clofle. Vide 10 
E. 4.7. 22H. 6.36. Gnd Twifden fain, if this were a moon 
JPlea, the Risht of Repairing the Fences between F. and 
H. qwauld be tried betineen A. and H. but be thought A. mutt 
be put to bis fuectal Ation on the Cale again F. for not 
repaivilin, per quod, &c. Sed advifare vult Cur’. 





(496.) Sir Samuel Barnardifton verfus Sir Will. Soames. 


PoftCafe 500, ~ p HE Queftion was, Chetier an Aition on the Cafe as 

eee maintainable anaint the Defendant, (Sheriff of Suf- 

the Cafe. folk) fa2 making a Doulle Return upon a Mdtit to ele one 
hight of the Sbire ta ferve in Parliament in the Jilate 
of Sit wha was Dead, the JOlaintil declaring, 
that be did it falfly and maliciouflp, & ea intentione ta put 
hint to great Charges, tebereby he was Damnified roool. in 
controvertiing and maintaining bis Eletion before he could 
fit in the Houle, 8001. being given in Damages bya Fury 
Of Middlefex, Jt mas moved in Arreft of Judgment by A, 
Attorney General, that the Aition was not maintainable: Fo, 
if the Sheriff had made an undue Return, he had his Re- 
wedy Upon the Statute of 23 H. 6. and before that Statute 
no Ation on the Cale fay at Common Law, and therefore 
that Statute gave Remedy, 

Chere are twa Dbyeitions lie in mp Tap that ate ta 
be remoped, 

ft Obj. An Aition of the Cafe lies in other Cafes anaintt 
the Spevifl fo a falfe Return, and therefore why not in 
this? 

Ant. Chis differs from other Cates of Sheriffs Returns 
‘in many Chings. 

1. Che Return of the Shevif— in other Cales is conclu 
five, but not bere. 

2. Jun other Cates, if the Sbherifi be Doubtful, Cas in a 
Fi’ fa’ of the JSeopertp of the Goods,) he may take Sect 
rity of the Party, for whole Aovantane he makes the Re- 
turn, to fake bim havimiefs, but here it is a Crime if be Do 
‘fo, Dy. 168, 

3. Ft other Cates the Courts have Jurisdition of the 
Matter Em the Return is made; but bere the Chan- 

cerp 
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-cerp, into which Court the Weturwis mave, Have no Juril- 
 pitionw of the Watter. 

4. Chis ts not in a Cale between Party and Barty, as 
other Dales are, but bere the Oaverument ts concernen, 

RWeafons why no Aition twill ite. 

1. Fram the Penning of the Statute af 23 H. 6. fez that 
tetites, that the Patty wanted convenient Remedy at the 
Canis Law, 

2. Mere the Sheri ts a Judge, aud it is not an Ae mevelp 
mintterial. and where a Wan doth a Ching asa Judge no 
Qitian will Ae again bint, and the Realon te, becaute a 
TuBge sucht to habe Courane, and not to be ated with 
the Fear of an Aion. fe2 that would be a Weans ta make 
Him partial to that jarey that was mot iikelp ta tremble 
pin twit Qitfong. 12. Co. 24,25. @hat he is a Judwe ap- 
pears in feveral Gis of TuDgnicnt in Determining the Cec 
tian. 1. (betber the Cleteis ave 4os. per ann. 2. Cabe- 
ther it be Freejsld. 3. Uibether it be their often witheu 
Fraud, fo2 it is common to aN Feecpalbers bp frandu- 
teint Canvevances to get Cisices. 4: (ibether they be reti- 
Dent in the County, Ad hele ave all Batters of Dithculty . 
alidl 13 & 14 Regis Hill. Ror. 1884. C.B. 992, Lechmers Cale, 

“sit was Heid, that the Soberiif was a Tndye, and if fo, cet: 
 ftainiy none bath tiecd of greater Courage, and fo ought ta 
be feee from the Fear of ations: 

2. Che Bieri i this Cafe is an Dicer, nat fubar- 
 -Dinate ta the Court of Chancery, but te the jarliament; and 
in cafe of the Death of any SWember, the Chancery cannot 

ifftie out a Ciirit ta chufe a nem Wember without a CHar- 
tant from the Speaker, neither can that Court mene with 
the Return, but it is ta be Decided in Parliament; ant 
| ‘the Parliament feems ta take Care to free the Sherif tram 

Gitions , fo2 if he bath mabe a falie Return, and thep 
appoint ansther ta be the Weinbher, they caute bim ta mend 

his Return, and when be makes a Double Aetuttt, atter the  _ 

Cale is determin en, they caule one to be taken off the File. 
and the Daule Ba allow of a double Return in dificult 
| Wales, and it he da it in plain Cales thep fine fim: And 

a double Return is tke the Adjournment of a Cautle bp 
| ‘a Jubge of Afife propter diffcultatem ; and thounh that noth 

“-Ottafian erpcites, pet. no Aktion fies amaiiit Hint. 

4 In this Aktion the Rinht of Cleitions mu come in 
Quekion, aid the Defendant mutt controvert it (at featty 
ih Ditigation of Damages, and this is te question att Dt: 

" Aitet af EA gue of Parlament, 


Si 5. Dp 
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5. $y tat Beafon (ig Lictleton’S own Reafon, fuch an 
Qtion as this was never heounht before, and therefor it 
fhall be prefumed, that none fuch will tie: Jndeed there was 
the Wale of Nevill and Stroud in the Conimon pleas, Anno 
1658, but na Judgment twas given, but it was adjourned in: 
ta Parliament. 

2d Obj. Ft heing alledaed, that if as Done falfo & mali- 
tiofe, that will maintain the Aiton. 

Anf. Tiipen the ature of the Ching will not bear an 
Qition, the laying falfo & malitiofe will never fupport it; ag 
4 Co, 28. an Qtion on the Cale will not lie again a Lown 
of a Wana2 for not holding a Court, whereby a Copyphalver 
minbt be admitted, thaugh it be laid falfo & malitiofe, 

-Madifon bad an Gunuity During the Lite of Sit Tho. Wor- 
refly, and J.S. kiiledD Him, whereby Madifon loft bis Annuity. 
Refoived, that no Aion would lie again him that Killen 
Dim, though ft be {aid falfo & malitiofe, and ta the Intent 
to Determine bis Annuity. And in the Cale of Gave H, Gold, 
Mich. 23 Car. 1. Rot. 227. tubete an Gition was heaunht foe 
Dlandering his Title falfo & malitiofe, where it was Foz fap- 
ina, that be bimfelf had a Citle, crefolved that it was not 
dtionable. Qnt fa it appears by thefe Cales, where the Ma- 
ture of the Ching till not bear an Adion, falfo & malitiofe 
Will not fupport it; and fo he concluded, and prayed that 
JuDement might be arvetted. 


For the Jlaintit tt was argued by Maynard, Jones and Ofy. 


And they (aid, Here were all Chings requifite to maintain 
an Qétion, viz. Damage to the [Patty and Jejudice ta the 
Publick, anda Falfity again his Dath, and tho’ here be 
a Publick Prejudice, pet where the JOarty hath a particular 
Damage he map pave an Attion, as in cale of a JSublick 
utance, f€ any particular party be Dannified, He map 
habe his Ation; and as to the Differences taken bp 2, Ar- 
torney General betiveen this Return and others of the She. 
riff, they anfwered, 

Ad primam, hough the Return of the Sberif— be not 
conclufive, pet the arty being Bamntied, though not fo 
much as if ft bad been conclufive, it is Beaton be fhaula 
have bis Aition. 

Ad tertiam, Che Sheriff (s an Officer as weil ta the Court 
of Chancery, as to the Parliament, and mul make his Re- 
tutn thither. 

Ad quartam, hough the Jublick be concerned, pet the 
arty may have his Aktion, as in cafe of a Mulance, 


5 And 
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Gnd the Sheriff ig no moe a Judae in this Cate chat 
every etura that he makes ; fo2 in all of themthere mult te 
foinething to judme of, whether Fieri facias, Extendi, &c. 
Che Statute of 23 H. 6. Doth not fay there was ne Remedy 
befare, bute only that there wanted convenient Remedy, and 
{a gies 1001. which was a areat Sumi in thale Daps. 

Gna it this Cafe the Right of C€lcitisn cannot came in 
MQueflisi, fo here the Party that bings the Aion ts the 
JSerlon that fits in the boule hp the Cate of the bauiz, and 
fo Differs fram the Cale of Nevill and Stroud; fox there Nevill 
was never aBmitted inte the Doute, but bere the Gtianis with 
the Judgment of Parliament, anv Here the Warty could not 
bung au Aion upon the Statute, for the Sheriff bath re- 
turned gin, theush be hath returned ansther with dim, and 
the Gt is for not returning Buty. 

Gnd altbourh the tke Giion were never hoeught before, 
pet that ts net material, if it be agreeable ta the Rules of 
Law, and Lictleron’s Cale is pon a Statute that feems 
to he antiquated bp Beaton of its nat being put in Crecu- 
tin. 

Gnb tbateber Diticulty the Soerit wag in about tt, that 
occaiouca the waking of this Retutn, pet the Jubyes ave ta 
judge upan the Record befor them, and there tt appears 
not, that he was in any Oiilicuity, but that he aia it falip 
and malitianty. 

Ofly: Statutes concerntty this BDatter were oabferyen 
Dee ReE on 2G. 62.50 mo Ean ns. 323) EL 6. 

Gnd the Sherif is not a JuDge here, but a Winifter, fo2 
when be is ta make bis Return to a Court, he is not a 
judge, iMvecd in Wedifietin be ts a Judge, Lut chere he 
makes tia ihetutn ta the Court, 1 Roll. 738. 14 Ed. gt. 

Che Htatute of 23 H. 6. being an Atirmatine Law, the 
party may, tf He vicate, take bis Remedy at Common Law. 
4 Ed. 4.12. 12 6.6. 5. Cro. 64, 4 Int. 226. 

Aid though the Right of Clekion da come in Quettion, 
pet this Court hail Hold plea of it, Raft. Ent. arr. 


And theugh this Court habe not eiginal Jurisdition of a 


Watter, pet the Party may tue here for Dainages. As if a 
Man be malitioully fummancd in the Spiritual Court fo. 
Jucontinency, Sle) T Rol Osnr12e. 1 Cro, 320, 

Welives, this Aition is not {afd for Matters i Warlia- 
Ment, but fo Watters out of JPariiament, im Nevill’s Cale 
theve was no particular Damane lay. but here it is faid in 
the Occlaration, that it tags ea intentione ta put dim te 
Crpences, 

Scroggs 
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Scroggs pro Def. 3 the Sheriff map latetully make 
Double Return, then fallo & malitiofe wiif not matintatit 
Gition ; and whether be may latofully do it, 02 not, is Deter 
Minable in Warliament, aid in tome Cates tt map fall out 
that be mu make a Double Return, ag if the Cotes 
equal, 

De tak an Crcteption ta the Reco, becaule it is | 
the Cotiity- Court held coram vicecomite, tuhereas th Cot 
tp-Court ig Held coram fectatoribus. Wut to that it was a 
fwered, that in the Court at elettings Parliament 
Speritt is Judge, and fo it ts held in Buckley’ 8 

- 118. Adjournatur. Poft Cafe soo. 


(497-) 
Pott Cale 505. HE Cale was but this: Leflee for Pears, @ 
Seat veld a Stone accepts of a Leale an 
dick. ns, (ies, 
ctev136. "she @Duettion was, whether o2 1 


107. a ers sare extiné bp the ACERS: of this. Lea 


$ 
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Pemberton pro Quer. That the oid Leate ts not ertinguith- 
ed no2 furrended. 

Qt the Common Law, before the Statute, if Leflee fo2 
Pears accepts a Leale, though tt be thorter than the aim Pot caves 
iLeate, vet the olD Leafe is gone by it, and fo it ts finee the 
Statute, if he actepts a Leafe ta his sion Cife; but if be 
accepts an Effate to another's Cite, his Germ is faved hyp 
the Saving in the Statute of Ciles, which was put into fhe Surrender. 
Statute to keep the Balance even between the Ceftuy que Ufe 
and the Feoffee, that that Cquity would have oiven Hin 
before the Statute he Houid note be actually feifen of in Law, 
and certainly befoue the Statute, if Cerimor had accepted a 
Leafe and Releale to Cfes, the Ceftuy que Ule Hhauid habe 
Had no Equity again him for his oft Cermz, and if this 
Conveyance Had been by Fine o2 Feofiment, the Cerm had 
been faved, as appeats by the Cafes cited ft Lillington’ Pott Cafe 543: 
Cafe, 7 Co. 38. and there is no more Equity in ane Cate 
than the other; and althcugh it path been obfeted, that the 
Ceri is merged by the Leale, which is to his own le; pet Exinguit- 
the Leafe and Releale are but one Seo cnaet a) and ti pound a 
the Releate beat Date a Day o2 two after the Leafe, vet it 
is Wweil kuolwn, that generally thep are fealedD tinmediatelp PotCatesss. 
One after another, fo that admitting it to be ertinguifped bp 
tie Leate, pet the Releale hath revived it, and Dit Jo. Cur- 2 Roll: 263. 
fon’s Cale was relied upan, which feems ta be a flronger 
Cafe than this, 2 Cro. 643. 4 Leon. 234. z Co. 78. 

Che fecond Ooubt was, Adinitting bere be ait Ertinguin: 
ment, whether tt be fo2 the Whole, o2 only far a Waiety, the 
Conveyance betig made to the Leffee and a Stranger, and 
He Held it fhould be for a Woiety, for be (aid the Reaton of 
Exrtinguifhinent was the Acceflion of the Weverfion to the 
Ceri, which was utterly inconfiftent with it, fo as both 
could not ffand tonether in the faine Joerfon, and it was not 
(as Hath been objeted) the Admitting a Jawer in the Lefioz 
to ytant, and that appears by this Cale, Leffee pur 2o.«ns 
fait leafe pur 10 ans, le darrein leffee.accept Leafe del Leffor, n’eft 
furrender, and pet there the Lefice admits a jpawer in the © 
Lefio. 

gno therefore the Crtinnuiihment of the Leale being bp 
the Acteflion of the Reverfion, the Quantum of that Fecettion 
will be the Weature of the Ertinguifhinent. 

Weft pro Def. argued, that here was an Ertinguithment 
by the Acceptance of this Leafe, upon which the Releale was 
to enute;, for tie Bargain and Sale fora Bear was ta his 
own ate, and then itis nat ante the Saving in the Sta: 

gk tute 
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(499.) 


Abatement of 


a Writ. 
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tute of Giles, for that is where a Wan is Ceifed-ta an- 
other's Cle, there all Rights, &c. are faved, 

We admitted, (€ a Releafe had been made to the fittt Let 
fee to Gfes upon his old Leate, that it had been faved, 
and he helb, that if a Wargainee betwirt the Leate and Re- 
feafe grant a Rent-charge, and then the Releale is made to 
Giles, pet this Leate tall be in Being as to the Charge, 
and no Way to avoid ic but in Cquitp. } 

Hale feemed ta incline, that the Cerm was not ertinguity: 
ed, it being found in the fpecial Clevdit, that the Leate was 


made ca intentione that a Weleale ould be made, Sed aa- 
joarnatur. Poft Cafe sos. 


A Leates Land to J.S. upon Cendition, that if he paw 
o Dit 31. per ann. fo2 five Bears nert entuinw, then the 
Leale to be void, and afterwards gives a Bond, with Con- 
Ditton ta petfowi all Covenants, &c. and Conditions in the 
fait Jndenture of Leafe,; Debt being heoughe upan the 
Bond, the Defendant pleaded Conditions perfomed, Che 
Plaintif— afigne a Breach, that be had not paid the 31. per 
annum accoing to the Condition in the Leafe. Che De- 
fendant Demurs. 

Gnd the Queftion was, whether o2 na the Condition of 
the Bond was moken by not payin the 31.2 Gnd it was 
argued for the Defendant that tt was mot; becaule the 
Defendant Had not covenantedD to pap 31. but Had fe at 
his Cletion, either ta pay the Boney, oz elle tet the 
Land, But Hale feemed to incline that the Bond was 
forfeited, fo if the Cow Conditions fhauld not telate to 
that Claule of paying the 31 i would be bof: Gnd he 
fain, fuppofe the Ceandition of the Bond had beet onlp ta 
perfor all Conditions in the Leafe, certainty it mutt pave 
related ta that; and now, when it is for Perfomance of 
all Covenants and Conditions, it will be as effetual; fo2 
the Clow Covenants fhall relate to the Covenants in the 
Leate, and Conditions to this Condition, Sed adjournacur. 


Sir Ric. Harrifon’s Cafe. 


Tit of Covenant ta leby a Fine is fued out anaint 
fite JDerfons, and before the Return of the Cditit one 
Dies, and the Fine poceeds; it is Crro2 fufficient to reverle 
the Fine anaint them all; and the Cale of Roe and Evelin 
was cited to be fo adjudged; and the Beaton is, oo 
I whet 
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when one of the }artics Dies, it being in a veal TéLo1, Judgment re 
the whole Citit is abated. 
Gnd Wylde cited a Cale of a Foxedon for a Houle and 
a Colt, attd becaule it wouls not fie for the Coft, the 
wale Tuo. qient twas reveried, as tell for the Doufe as the 
Cott. 





Barnardifton werfus Soames. (500.) 


BIS Cale was argued by Sit F. Winnington Cee Cafe 
Ling’s Solicitor, for the Defenvant: And he arguen 4 HeEeiee sons 
that, 579: 

1. Chis Aion did not lie at the Common Law; and for 
that we muft canfider, 

1, bat were the ulual Returns at the Common Law, 
ant that Alteration ig made fince by Statutes. 

Gutil the Cine of H.4 the Returt was not made by 
Gndenttive; Lut the Sheri returned J. E. electus fuic, ana 
17a mole; then came thele Statutes. 7H. 4. 15. owers 
the Returtt to be by Fadentute, 11 H. 4. 1. oWains a JPe- 
naity upon the Sheriff. 8 4.6. 7. owains a farther {enaitp 
of Jimpeifoument, 23 6.15. gives rool. ta the arty 
grieved, 

Realans why this Akion will not ties 
1. Ft concerns Oovernimetit. Vide 4 Inft. 49. 

2. Che iainti* cantiot fay be is Danmified any moe than 
the teft of the County, and then by the fame Reafon every 
Ban inthe County might pave an Ation, which the Law 
will not allow. 5 Co. 72. Will's Cate. 

4. Cie Eranination of falle Returis ought to be in jar: 
liament, and fa sugbe all the Conflequentes thereof; and the 
Conulance of Watters Done ih Parliaient belangs not ta 
any other Jurisdi@#on, 3 Ed. 3. 18,19. Staunf. Pl. Cor. 153. 

4. Inft. 15. 

4. Chere was never any luch Aktion Loughe before, and in 
the Cate of Rice Thomas no Wentian is miave af any Aktion 
Wing at Common Law. Plow. 121. Dy. 113. Raft. Ent. 146. 

and the Cale af Sir Jo. Elliott, that Judgment was ve-: cro. 182. 
Derled in [arliantent. Poft Cafe 61g. 

Obj. Here is Lats of Hares. 

Anf. Che Wianes fs for Service, and it Hall be prefumed 
to be as much Benefit to han not to ferbe and have no 
Tayes, as to {eeve and Have CUayes; and as to the Cale 
of Nevil and Stroud no Judgment was ever given, 

5. Che 
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5. Che Sheriff is a Judge in this Cale, Hughes’s Abr. 1316, 
and no Qition will lie again a Judge, 12 Co. 14. and fa 
prayed the Arreft of Judgment. 





Maynard pro quer’: (ithaut Quettion this Ation woula 
have lain at the Common Law, for here is a TWivong — 


Done, a particular Werfon hath Damare, and that by a 
fwoon Officer, and that falfly and malitioufip. 

Gnd Hob. 78. an Géion lap upon this Statute of 23, thor 
it was no JParliament, no At patting, 

Wispemeano.w, &c. that are Done in Parliament are era- 
minable only there, but this is for a Watter out of cae 
Iiament, fo2 a Return into Chancery, 

Obj. Such an Aion was never ought before, 

Ant. Ations of the Cale are not in the Regifter, but ate 
fazed pro re nata; and an Qition of the Cale hath been 
boounbe again a Juftice of JPeace for making out a faile 
Matrant without any Ground. 

Hale €. J. inclined, that the Aition tuould fie; for if fo 


be another Perfon had intercepted this Return, and taken 
off the right Indenture and affited another to it, would not 


an Ation have lain again hime 


And though the Sheriff be punthable in arliament, yet 


it Doth not from thence follow, that an Aition will not lie; 
f02 fo he map be amerced fo2 a falle Return Here, and pet aut 
Qtion will lie ayaint him. 

Che Werfon eleted is hound to ferve, and punifhable if 
He do not, if be be an Jnbhabitant and Freeholder. 


And admitting it were no J20ft ta him to ferve, pet it is 


Hatter of Reputation. 


Che Htatute insits the Penalty, whether the Party hath 


Damage o2 not, and that Hall not take away his Aition 
where be hath Damage, 


qn this Cale the Court doth not fo2ettal 102 anticipate 
the Judgment of Parliament, but follows the Determina- 


tint of it. 

Twifden: Suppole a Wan were maintained in Pariia- 
ment, would not an Appeal lie again him? Fe was an: 
f{ivered, that twas a tender Jpoint. 

Rainsford: Chis is a new Cale, and let us advile with 
our Weetheern. 

“Wylde: Jt is fo plain a Cale that the Aeon lies, that ft 
{8 not worth while to trouble them with it, 

But at the Jnfance of Rainsford Cur’ advifare vult. Poft 

Cafe 503. 


a —— verfus 
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ver {us Sir William Scroggs and a S, (so1.) 


Ctisn of Wattery anain Serjeant Scroges aD st Privilege. 
other; the Serjeant pleaBed His JOrvilege, that be 
ought ta be fued no where but in the Common [Pieas + Anu 
the Duefiion was, whether oz no a Serjeant had any tuch 
qDrivitege? And thele Authorities were cited that ne Yad, 10 
Beco. ta tis ar. 206) 32, 35H. 6.3... 22 HG. 53. 
34H. 6.29. 1 Cro. 84. Che nett Dap, Hale c. q. beiig 
prefent, they awarded a Refpondeas oufter: Fax, 1. Chev (aid, 1 Rol. 58>. 
if a Serjeant Had any Privilege, the jointing another with 
Hint in Cuftodia Marefchalli Had taken it aap, for then the 
Pruivilene is firt attached in this Court: But ta that a Dit: 
ference twas taken, there the Action is fuch as the Dekeit- 
ant mutt neceffarily he sated, there perbans the Cait 
mon Law fhall be preferred, but othertile if the Warty 
minht Habe fevered thent in his Ation, and in that there may 
be a Difference between the Waivilene of a Werfon in Chan- 
cery, where none but a privileged [Serio can be fied, f02 2 Rol. 274. 
if an Adion be beounht jointly avant fuch a joecfon anv 
another in the Bins Benth o2 Comnian leas, there he 


fall not Habe bis Privilege, for then the Plainti{l’s Ais + Browal. 37. 


walt be Ist, 

But the Court Held, that a Serieant Had no fuch W2ivi- 
{ene anaintt this Court, though be hall again an Tnéeria2 
Court, and fo thall his Servant, accowing to 1 Cro. 84. be- 
caule a Serjeant is net upan any Account bound to attenn 
there, but here be map; as if the Court Mould align him 
to be Cotntel, be ought to attend, and if be refufe, per 
Hale @, J, tue twould not bear bin, nap, toe would make 
Dold to commit hin, and though au Officer be fuahle by 
Bill in bis stn Court, pet His Servant is fuable by Dyi- 
yinal, 31 Cro. 84. 

Twifden: (bere another is joined be Mall ole bis [atot- 
Tene, but if upon Cramination the Tsining appears ta be 
by Cobin, be thall Have Fis Privilege. 


Per Curiam, Respondeas Oufter. 


Emorandum, Chat this Cerm a Habeas Corpus was Die (402,) 
reted to Sit Robert Viner, thet 1020 ABayor of Lon- Hareas Cor- 
don, to hing in the Woty of Bridget Hyde, tho was his P- 
Wifes Daughter, upon the Se ane Of 992, John Em- 


merton, 





(503) 


Ante Cafe 
496, 500. 
Pott Cafe 579. 


1 Inft. 81. 
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merton, Wha pretended, he was married to her before the 
Deat) of her Mother, which Marriage was under Litination 
in the Spiritual Court; it appearing to the Court, that the 
Had been under fame Refiraint, the Court ordered my Low 
Mavor to gibe Security foe her fate Cuftadp, and that the 
fhould not marry any Goody elfe till the Decifion of the 
Suit in the Cccleltattical Court, with bis ipibity, Content 
02 JDocurement. 

Memorandum, {tt this Cale the Low ABayor made no Re- 
tuvit till the Pluries, and then returned, that the was not then 
in bis Cuftodp, 102 any Cime fince the Coming of that 


Tit to bis band, which the Court held to be an infuse 


cient Return, hecaule be Did not anfwer to the Cime of the 
coming of the fifi Habeas Corpus; and being infuficient it 
nas a3 Na WReturit, and thereupon che Court gave Dover 
to byt in the Woop, o2 elle an Attachitent ta go again 
dim, and thereupon he bought ber in, 


Sir Samuel Barnardifton verfus Soames, 


q HE {aft Dap af this Cerm but ane, the Court heing 
wefled bp the Jlaintif fo. their Judgment, all out 
Rainsford wave theit Opinions foz the jolatntift; fo as much 
as the Jury have found it ta be Done falfo & malitiofe, & ea in- 
tentione ta charge Fim with Crpences;, but thep did. declare, 
that if the Sheriff of0 make a Double Return catiteloutty, 
they were far trem thinking that it moult beat an Giion. 
and compared ft to the Cale of an Jndiement, for which 
barely a€ it felt no Ation will lie, but if it be found ta be 


‘Dotte falfo & malitiofe, tt ig every Day's CEeperiente that it 


will tie, and this Aktion is for a Watter antecedaneous to 
any Praceedings i JOariiament, ani betes, here is noe 
thity Done ta thwart any Ching Date by the Paritament, 
but tf is Concurrent with them, and theretaxe Hale, Twifden 
aio Wylde gabe Judgment for the iolaintiff, 

Rainsford fafa, Jt being a Watter concerning the Pariia- 
Meiit ounde to be Determined there, and uo where elie; anv 
befines, if any Adion would babe lain, probably it wand 
habe heen heoughe before this Cime, parliaments Having 
beett and Cletions fo thele many Pears. and fo be con- 
cluded for the Defendant, but FuBgiment was giver fo2 the 
Plaintiff. Vide poft Cafe 579. this Judgment reverted by a 


_ TAtit of Error. 


I | DE 








DE 


Termino Pafche _ 
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In Banco Regis. 





Sir Thomas Littleton’s Cafe. (504) 


“€ NIR Thomas Littleton, by the King’s Drder, bought Bankrupt. 
Cituals, and JOovifion to vitual the avy; atter- 
wards He fold art of it ta the French Fleet, and be 
alfo furnifhed the Army at Blackheath, and what was 

left be fold to others wham he could, the Queftion was, 

upon a Crial at the War, whether o2 no, this would make 
him a Buyer and Seller withiir any of the Statutes of 

Bankruptcy? And it was Heid by the whale Court, that it 

Would not, 

Hale Ch, J. Here are thee Chings confiderable, C1.) he 
buys of feveral JPcople JO0vifians, bp the King’s Dover, ta. 
Ditual bis Mabp; this will not make him within the Sta: 
tute, becaule this was a Buying fo2 a particular End, 

2. AS neither will bis felling it to the French JRavy; for 

they were at that Cime under the Government of aur Aum: 

tal, and fo as it were a Part of our Fleet: And fo, 3. Mei- 
thet wilt bis telling it ta the Armp at Blackheath, o2 ta anp 
eife, for it being but to oifpofe of that which be bad at fick 
bought foz a particufar Cife, and being as ft were but one 

Gt; and be faid, if this thall boing a Wan within the Sta- 

tute of Bankcupts, thei every JOurveve for the King’s 

Hauthold, o2 the Sutlers fo, the Armp, nap every ana: 

0 
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of a Collere 02 Inns of Court, and Scheslmatters that 
take Cablers, &c. 








C505.) Howe verfus Style. 
ee His Cafe being now mobed, the Caurt inclined, that 
Een the Germ was net evtinguigjed, but-was faved by 


the Statute of Cifes, the Leaic and Releale being ag it were 
but one Conveyance, and Hale put this Cale; A Wan by 
Thay of Woetyaye teales Lands tor Bears, and covenants ta 
make farther Gfiurance, the Lefiee redemifes, rendytiny 

AnteCafes43. Rent, anv fo Fa-papymient of fuch Sums to ve-enter, av 
terwards the Leia, in Wuriuance to bis Covenant, ievies 
a Fine ta the Lefiee, and refoived, that his Germ was not 
ettinguithes , but the Aeguinent was edjourned, & poftea 
fuit adjudge q’ le Terme ne fuit extinct, come fuic dit al moy per 
Pemberton. 


(506.) Browne verfus Collins. 
Debt againtt pe tion of Debt was bought again an Erecute of 
Executor of "A ant Cveentar, upon a Surimife of a Devattavie commit: 
Devatevi, 0B by the firtt Erecuto., and it was held bp the Court, 

that i¢ would nat tic, becaufe it was founded upon a perfo- 
1 Saund. 216. 41a Cart of the firl cErecuter, which Dies cum perfona; but 


2 Roll. 298. ft hag Held, that an Adion af Debt would ie avant the 


‘Execute? that waftes, upon Suvmife only of a Devattavit, with: 
auc any Return by the Serif, 1 Roll. 603. cont. 1 Saund. 
216. 


(567.) Drue verfus Baylye. Mich. 25 Car. 2. Rot. 178. 


Rent. N Gumiutftrate, pofletied of a Cerin makes a Leafle fo2 
ae Cag Pears of Part of it, relerving a Rent, and makes 


bis Cvecuter, and dies; the Crecuter buinns Debt fo2 this 
Went; the Queftion was, whether a2 no tt would lie, be- 
Fxecutor of canfe the reverfianarp jpart of the Cerm Did not come to 
Admini she Execute of the Aminifirate2, but iD helong to the AV. 
wiinifirata de bonis non of the firft Cefkatar? Wut the Court 
DID incline, that it Mould lie upon the Contra, though he 
Could tot Diftrain fo2 ft, for the Aominiftratar de. bonis non 
I 


could 


a a 
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could not Have it, becaufe he came in paramount the Refer- 
Vation, and compared it ta the Cafe of Baran and Feae. 
x Inft. 46. b. 1 Roll. 344. G2 fhe the Cafe of Jsintenants, t€ 
oue leates, referbing a@ Ret, jis Companion fheil not 
Hate it, becatule be comes in paramount the Relervatian, 





T Was Held in an Aiion of Battery, that it was no good C503.) 
Gutification for a Juftice of Peactes Wife, that the Justification. 
{laintif— being a Dota of Oivinity’s Cife did wo before 
hee at a Futtecal, and (he DD molliter manus imponere, toa pull 
her hack inte her Plate; for as Wylde fata, tf that fhould be 
held a good Jlea, at everp Funeral there towld be nothing 
but fcufiltny fo2 laces: 


Differente Was taker upsit Caftel’s Cafe, 2 Cro. 644. (509.) 

\ that if fo be a Statute Hath prabthitor»y Cows, tho’ maiament. 
it limit a (Penalty with the Wanner for the Recovery of it, 
the Warty is fubjet to an Indictment. AncCayer. 

But if there be no prabibitory Cows, but it runs, Eat por cae 60s. 
if the [Patty Doth uch a Ching, then he Hhautd he punifen 
in (uch a Manner, there no Fnditiment can be fo fuch OE 
fence as it was; and this Differenee was taken upon an 
{udigment for goiiy with moe than five Dorles in his Wan: 
gon, again the late Statute, 


Bolton verfus Cannon. Hill. 266 27. Rot.105t.  (510.) 


Omitting that an Crecutoe cannot wate His Ceri, antecaregr7. 
yet weit He iets it alone, and pleats, that the Rent Pot Caes28. 
iuas move than the Calue of the Land, it was made a Due- 
fio, whether o2 na He fhould be charged in the Deber & 1 Vent. 271. 
= PUNE 
Che Cale was, that an Ation of Debt in the Debet & Debet and 
Detinet wag etait mbt againit an Execute, of a Leflee fay Deine = 
Bears, and he pleads, that before the Aktion bounht be had or. ae 
fully adminiftred, and that bis Cerm was of lefs Galue than 2 ag 
the Rent, and that he Had offered to furrender, 
Che Plaintif— replied, that there were arrears of Rent 
Due at the Cime when he offered to furrender. 
Qu. (dibether, if a Went be of greater Galue than the 
Land, the Executor Hall be thargen in the Debet and De- 


5H tinefr, 
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2Roll. Rep. tinet; and it feemed that be hall not, but hall be charged in 

an the Detinet only, £02 there the Judgment will be de bonis Te- 
ftatoris only, 

Aleyn 34,76. nd ft feemed per Cur’, that am Executor could not wave 

Mes his Term; for if be had AMlets, be thauld be charged de bo- 
nis Teftatoris, and the ofits of the Lands ave Affets to the 
Rent, and only the Surplus above the Rent is Ailets ta 











other Debts, 
| DE 
Tri 
Term. S. Trin. — 
LOS. a 

(Giny In Banco Regis. 

Cofts. N Qéion of Crefpafs was baught quod domum fre- 
Dee git & bona afportavit, and as to the Domum fregit, 
val oe the Defendant was found ot guilty, but to the 
59% 509. 


~ Taking away of the Goods Guilty, and Da- 
mages aficiled toi5s. Che DQueftian mas, whether he hhoula 
Habe any more Colts than Damages, in as much as being 
fount Wat guilty to the Domum fregit, it is now no moe 
than tf be bad heought an Qtion of Crover fo2 the Goans, 
and that had nat been within the Statute; and a Irecedent 
nas cited in the Common Pleas, where it was held, thag 
the [Platntift thauld have his full Cofts, fed. Adv. vult Cur’. 

Qnd fo it was Held Here afterwards, 


(s12.) Ridley verfus Pownell. Trin. 26. Root. 1052. 


3 Keb. 472, CTION upon the Cafe for Ditturbance in his Office. 
SOO 5AO5OP*§ Che Bithoy of Briftol granted the Office of Renifter 
to A. fo2 tire Lives; the Queftion was, whether o2 no the 

I Sut: 


egilinc 
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Succeflors were bound by this Grant, chat Withoprick beine Be ce grant 

ereted within the Cine of AMeinaw, 
Gud it was faid hy Hale, that the granting Offices is hot . coe fy 

Leftrained by the (ads of x Eliz. but by Confusion, far 

it is to Wart of the Poafieiions of the Wihoprick, nor can 

any Rent be referved out of it; but it hath always been ta- 

ken to be within che Weaning of it ; before that Statute the 

Bithop, with the Conflent of the Dean and Chapter, might, 

if he bad pleated; Have granted it it Fee; and for that 

there bad been no Difference, whether the Withaprick hav 

beet a new 682 an old one, — 
But finee the Statute of 1 Eliz. the Judges, in the Erpa- 

fition of that Statute, Have always Hada Welpest to what 

hath fornerly been Done, fo that if fuch an Office before that 

Statute bad been ulually granted for one o2 twa Ltpes, Jon. 311. 

they babe allowed it te he avantable fo fill; 02 tf before that 

Statute it were ulually granted in Reveriion, they da allow 

fuch a Geant to be good till; and it is not material to poe- 

fcribe for fuch a Geant; but if it hath ufuaily been done, it 

is fufficient, and that as well in the Cale of a nety ihap- 

rick as Of an old one, Bridgm. 31, 
Mow here it is Cound in the Special Cetdit, that the fain 

@ffice feparalibus temporibus was gtanted for thee Lives. 

but it Doth) not appear that it was ever granted fo before the 

Statute of 1 Eliz. and that makes the Difticuity of the 

Gale, Vide ro Co. 60. Moor 38. 1 Cro. 49, 259, 2195 555- 

Et adjournatur. AnteCafrgr: 
Nore, Chat in all Cales the Judges Have had a Relpek 

to the Banner’ of Ganting them before the Statute, uluatly 

both in Relpest of Cime and Fees, Jones 311. 





Barkefdale verfus Dowdfwell. Pafc. 27. Rot. 18. (513.9 


AND of the ature of Werough Englith iS granted Borough 
|, to A. and bis Deirs, for thee Lives, A. Dies. The *8h* 
Duevtion was, whether the eldeft o2 the younsert Sor hall 
Have tt? And the Court ailinclined, that the pounnett Houl 
have it, fo2 be ig in by Decent. Vide 1 Inft. 110. b. 
And he is natin ag a Perien defigned by Deleription, far 
then an Crecutoe might have ft; but fo that it ts held, that 
if it be granted ta a Ban and his Erecutars, the Erecutar 
hall not have it; and Hale fata, the Reafon of that was, 
becaute the Law will not fuffer a Freehold to run out of its 
Chatel, Adjournatur. Polt Cafes 22: 
Webb 
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(314. Webb verfus Batcheler. Trin. 26. Rot. 904: 
ae a Relpals fo taking thee Cows. Con a fpecial Ger: 


Clergy char- 
ged. 


Officer 
chargeable. 
2 Rol. 560. 


(515.) 


Baron and 
Feme. 

3 Keb. 477. 
10 Co. 43. 


2 Co. 56. 


Dig the Cale was, Chat the plaintiff, being a Pare 
fon was warned to fend bis Ceam to the bighwavs, and 
nenleting ta Do it, upen Complaint made to a Juftice of 
jDeace, there was a Tarrant granted to diftrain upon him, 
which was executed by the Defendant as Officer. Ciwo 
DQueftions were made, 1. Mibether a2 na the Iarfons he 
chatreable ta the Repairs of bighways? And for that ft 
was Held per Cur’, that they are chargeable ta all Joublick 
Charges, as Hatch and Mata, as was Held in Dr. Raw- 
ley’s Cate; and fo likewife ta Conftables Rates, &c. and 
they fad, that twas the Opinion of all the Wudges of Eng- 
land fit 8 Car. 

he fecond Queftien was, Tibether o2 no the Parton, 
habing no Rotice ta appear before the Juftice of \Oeace ta 
make bis execute, be ifabie to be charged? p 

But for that the Court incifned, that admitting be thould 
bave had Motice, pet here the Oefendvant, being but an DE- 
ficer, fhall not be fubjet to an Aition fo erecutiny a JP20- 
cefs of a Tuftice of Weace, by reafon of anp Jcrequiavity in 
the Fufiice’s JOrocecDinus, if it be a Watter wheresf he hath 
Jurisdiction, And Hale faid, this is nat tike the Cale {tt 1 Cro. 
395. where a Tuftice makes a Carrant ta lebpy a Rate in a 
Warifh that is not chatwcable. #02 there, come femble al moy, 
the Party upon tuhom the Diftrefs is taken is not at alt 
chargeable, but dete the Warty is chargeable, though the 
Juttice bath ervoncoully pesceched, 


Mayo verfus Combes. 


HE Baron being mone beyond Sea, the Feme levies 

a Fine of Her Lands; the Baron returns and enters 
into Part. Che DQuetion was whether this had avoiden the 
whole Fine? And Held that it Had; for what AE foever he 
doth tr Difaffirmance of the Fine hall avoid it, 


I Moterton 
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Moterton verfus Jollin. (516.) 


Gffee covenants with the Leffor, that he thall cut twenty Covenant 
_, of the bet Crees growing upon the Land demiten at 
any Time During the Cerm, and afterwards the Lefice 
cuts five Crees, and an Aion of Covenant being hought, 
be pleads, that be cut thole five Crees for Doule-hote: 
gna the Plaintif—e Demurced. 
Qua it was held by the Court, that he had boken His Ca- Lesion. 
Yenant, although the Crees were taken fo boule-bote; fo2 
it was bis own Fault that he would make fuch a Barwain, po. 174. 
and the Leflor beiny to make his Cletion, be had hindered 
Him of ft by cutting thele five Crees, fo, for all that ap- 
pears, thele were the heft. Yelv. 76. Wut However, deftrop- 
ing His Clettion, he had beoke his Covenant, for thole thouin 
be {aid the belt which the Plaintiff would efteem fo; like ta 
the Cale of Optimum animal fn an Heriot, the Lo map take Hob. 60. 
which he will. 3, Cro. 32: 
qua Sit Thomas Palmer’s Cafe being cited per Saunders ; co, 25, 
pro Def’, Hale fait this Differed fram that; fo2 this was to 
take twenty of the bet Crees as he thould ele within clever 
peats. Jud’ pro Quer’. 


F the Sheriff take the Goods of a Bankrupt im Erecu- (516. b.) 
tion, though it be before the Commiffion taken out; pet Bankrupt. 
it feems that the Commiftioners map fell them, if it be ere. 1 °° '* 

cuted after the Party became a Bankrupt, 


The King verfus Parfons. Gn 
RROR to reverle a Judgment upon an WndlEment. ante cae 
Parfons (was indiften fo2 {editions TUows uttered 323. 
by him in a Sermon, and the Question was, whether a2 Fookesr 
no Juftices of Dyer and Cerminer map trp the Party the aiament the 
fame Day that the Jndtiment is found, Vide Style 28. that ame Day. 
they cannot, 1 Cro. 448. Curia advifare vult. 
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518.) 


Forgery. 


(519.) 


Efcape. 
Ante Cafe 
220. 


1 Rol. goz. 


(520.) 


Debt for Rent. 


Rent referved. 
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The King verfus Leftrange. 


RROR fa teverfe a Yudgivent given in the Ming's 
Bench it Ireland. 
Leftrange tag indi&en upon the Statute of 11 Eliz. in Tre- 
land (tubich ig the fame verbatim as our Statute o€ 5 Eliz.) 
fo2 forning a Recognizsance. And it twas Held per Cur’, ac: 
cowding ta 3 Inft. 71. that unlels it he a Reconnizance in 
the ature of a Statute-Stapie, it ig not within the Sta- 


tute, becaule they have not the Seal of the Conuflor ta 


them; and befites, there was no Capiatur 102 Committicur 
entered upon the Roll, and for thele Erros Judgment was 
reveried: But the Court made him give Bail to appear ta 
a new Inditnent fm Ireland, for this was an Offence pu. 
riithable at Common Law, 


Lenthall verfus Lenthall. 


HE Defendant was Warihal of the Minws Bench, 
Succefior ta Sit Jo. Lenthall,; a Wilonev, im Erecu- 
tian at the Suit of the Ilaintit in Sit Jo. Lenthall’s Ciine, 
was by him voluntarily petinitted to efcape, and after the 
jDrifuner revenit to the Jifon and efcapen in the Cime 
of the Defendant ; and the Dueftion was, whether he was 
in Execution fo2 the #Dlaincitf ii the Defendant's Cime, fa 
that be minht babe this Ation? And held that he might. ”Fo2 
the Olainti® has an Fntercte in the Woop cf che P2ifoner 
as a Wledge for bis Debt, and it Hhali not be in the [ower 
of a Oasler ta Defeat Hint of it; for perbaps he map not be 
refpontible ta give the Party Satistation. Jud’ pro quer’; 
the jOarty map have either a Sci’ Fa’ 02 a Ca’ Sa’. 


Cartright verfus Pingree. Hill. 26 & 27. 
Rot. 184. 


HE Defendant was Leflee for Life of the Dean and 
Chapter of Lincoln, and he leafes ta the Plaintiit foz 
tinentp-ane Pears, ff he auld ite fo long; the Plaintiff 
afligns the fait Cerm ta the OefendDant, rending 101. per 
annum ; and then the Defendant furrendered bis FIntereft to 


the oe and Chanter. Che Queftion was, whether an Ac 
tion 
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tian of Debt would lie upon this Wontrat for the Rent, 
by veaton the Plaintiff Had aigned bis whole Cerm ta the 
Defendant, whe had a Reverfion for Life in Him, and fo 
the Germ was ertinz, and here was no Deed in the Cate? 

Quid it was Heid per Curiam, that the Aion teil lap upon Arte Cale 
the Contrak , as where a Lefice fo Bears aligns bis whate ~*~ 
erm to a Stranger, veferbing a Rent; this is goad bp 
way of Lantradt, though be bath ne Reverfton tn bint, aid: me. 47. «. 
fo cannot Diffrait fo2 ff. 2 Cro. 487. as Ed. 3.8. Qnd ff ante cate 
fall Mill be of the Mature of a Rent, ag it Part of the 489- 
Land be evited, it hall be apportioned, &c. and it is not 
like a Contract ta pay Wanep at feveral Days, where an 
Gition of Debt will nat lie befae the tak Day, but here 
it will agit becomes Dues Jud’ pro quer’. 





Barfdale wverfus Dowdefwell. €521.) 


OW Finch argued this Cale for the pounger Wrothers Borough Ex- 

LN and be fait, in this Cale the Queffion is no moe but glih. 
whether the Deie in this Cate is ta take by way of Detcent, a one “" 
by twap of Wurchale? And he held, that be mul take by wap 
ot Delcent, £92 if he takes by way of urchale, ic mutt be ci- 
ther by way of Remaiider, and that cannot be, for hen the 
Father could not Difpate of it, which tt is Herp clear be map 
DQ; O2 2dly, it muft be by way of Delinnation of a Werfort 3 cro. oor. 
by way of Occupancy, and that be cannot Do; for then an Mor 166+. 
Executor would take, for that is a good Mame of Oelin: 
nation, and that is Held in Yelv. 9. Salter’s Cale, that if a 
Rent he granted ta A. his Crecutow’, &c. During the Life 
of B. the Crecutor hall not dave it; and formerly hich an 
Effate Dath been held fo. a Fee-fimpie, as Bracton 27. Dy. 
253. and it Seymorg Cale, 10 Co. it is called an Eftate of 
Freehold defcendible, and thaugh the Deir in this Cale 
fhall not habe bis Ane, nor be charged with Oebes, pee it 
Doth not fellow but that be ig in by Defcent;, fo2 fo tw Shel- 
ley’s Cale, the CUncte fhall not dave bis Age, noe hall his 
Delcent take away an Entry, and pet tt is ehere held that be 
Was in by Defcent, 

Saunders pro def’ fait, that there be many Books that fap 
the Deit thall have it, and others that ic Hall come to hin, 
but none that it hall Delcend ta him, but Seymors Cate; 
and He cited 2 Roll. 151. Dy. 328. 3 Cro. 804. 1 Bulft. 137. 

Che Court inclined fo2 the younger Son, Et adjournatur. 


Ec 
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($22.) 


Ejectment. 


Lat. 93> 


(523.) 


Bar by an- 
other Action. 


(524-) 


z Roll. 180. 
Poft Cafe 5 26. 


Oyer de- 
manded. 


Repleader. 


Ymparlance. 


Et poftea Serjeant Maynard argued pro Def. (the elder 182a0- 
thet) and cited Plo. 28. 5 Ed. 4.8 2Ed.3.12. 9 Ed. 3. 2y, 
35 Ed. 3.22. 17 Ed. 3.48. 1 Co. Chudleigh’s Cafe; fed nient 


miens Judgment fuit done pro Quer. le puifne fitz, per tor. 
Cur’. 


Roe verfus Williamfon. Hill. 25 & 26. Rot. 
719. 


A Lefice for thee Pears demiles to B. for fibe Pears, 
whoa hays an Cyeitinent, and Declares again the firtk 
Lefloe for five Pears, and upon the Evidence it appeared, 
that he had Right but for thee Pears, becaule A. that leafen 
to Him Had no moe, and the Court tere of Opinfan, that 
the Naintiff could have no JuBgment. 


Hutchefon verfus Thomas. Mic.26. Rot. 59r. 


N an Aition of Debt Tam quam upon a Penal Statute, 
the Defendant pleaded, that there was another depend- 
ing for the fame Ching, and becaule he did not fay, that 
the other was Depending hetore this was bought, it wag 
Held ta be no Jolea; for perhaps after this was heought, the 
fame Cerm the Defendant might procure fome Fraud cove- 
noufiy ta profecute another, 


Mayor and Commonalty of London verfus | 


Bre. 


N Qéion was bought by them fora Duty called Shew- 
age, and they Declared upon the Oant of Ed. the 4th, 
by Letters Patent; the Oefendant Demanded Oyer of the 
Letters Patent, and the Plaintiffis_in their Replication de- 
mutred, Quia placitum predictum minus fufficiens, &c. and ft wag 
Held by the Court, that the Replication was naught, for he 
fap, Placitum predictum eft minus, &c. and there was no IPlea 
pleaded, fo, the Demanding of Oyer is no Jplea, and there- 
fore a Repleader was awarded; and it was held, that after 
an Iniparlance Oyer cannot he Demanded, 


I , Emerton’s 


ye -— 
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Emerton’s Cafe. (s525.) 


Habeas Corpus befiny awarded ta Bir Rob. Viner, 1020 Habeas Cor- 
A Wayor of London, fez bis Daunhter in Law, the Wife 
of Emerton, upon the Plories he returned, fhe was ust in pis 
Cufkody at the coming of the firt Cirit, nec unquam poftea ; 
and upon AMdavit it appearing ta the Court, that he bad 
heen in bis Family ater he bad been ferved with the fir 
Civit, the Court granted a Rule to te ferved upan dim, 
that be Hhould attend the Court, and give an Account what 
was become of Her. 

Gnd Hale Ch. Hutt. (aid, that an Officer was inditable fo2 
maktiny a falle Rettirn of an Habeas Corpus. 


The Mayor and Commonalty of London 
verfus B. 


CTION for Shewage; they bwught two Adians ayatntt abatement. 

the Defendant at the fame Cime,; in ane they peeleri- AmeCatese: 
bend fo2 two jDeuce an Munded to be paid per Alienigenas, and 
in the other the O2elcrintion was laid faz the JOayment of the 
fai0 Duty tam per Indigenas quam Alienigenas; and the De- 
fendant aberred, that both were for the fame Duty, and fo 
pleaded one in Abatement to the other mutually, and fo thep 
were both abated. 

Aud it was aid per Hale, that if the Jelcription he Laid Evidence. 
for the JPapinent per Alienigenas, if the Cvidence pove a 
JPrelcription tam pro Indigenis quam Alienigenis, this tell main: 
tains the Tue, 


(526.) 


Skelington verfus Norton. Trin. 25 Car. 2. (527) 
Rot. 4. 


PON a Special Cerdit the Cale was, that there porcaes 4s. 
Were tivo Gills in one arith which bad uled feveral- Poor relieved. 
iy to maintaim theit jP002, and now there being Overleers 
made of the whole jparith, they were rated together, and 
the fitft Mueftion was, whether o2 no they, having been 
uled Cime out of Wind to pap feverally, might by the Sta- 
tute of 43 Eliz. he rated together? And per Hale Ch, Full. 1 cro. 93, 
untefs there be a Chapel in the Gill where the Jarify-Church 395- 
. 5K Doth 
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z Roll. 290. 


(528.) 


Debt for Rent. 
AnteCafeso7. 


Covenant de- 
termined. 
Ow. 136. 


Doth not ftand, it is not fufficient to make it a reputed Ida- 
tifh within the Statute of 43 Eliz. 

Che fecond Quefiion was, whether o2 us this being a 
teat Jari fall not be rated diftinitly hy the Gills, ac- 
cowing ta the jO0vifion made 14 Car. 2. 12. o2 whether this 
being none of the Counties there namied, hall not be within 
the Wenefit of that Claule? Hale Ch. Tul. Wy the Wiswds it 
feems ta be intended for all Counties in England, becautfe the 
Cows ate, or other Counties; but Bit C. Hopkins citen 
the Audqiment in the Caminan Joieas in the Cafe of Wilfon 
and Bonner, betiveetti Chipping Campden an Broad Campden 
itt Gloucefter, tubere the Judges held, that the AE of 14 Car. z. 
ertended ta na Counties but thofe named, twhereupan the 
Judges Defired ta fee that Wera, Sed femble a moy q ceft 
Point ne fuit in queftion la, q’ ne fuit trove q’ le Parifh de Camp- 
den fuit un grand Parifh. Et adjournatur. 


Drue verfus Baylie. 


HE Cale was this, An Adminifirate2 poflefed of z 

Cerm left by the Jutelate, Bemifes it for Part cf His 
ime, rendiy a Rent ta him, bis Erecutas, Adminiftra- 
108 and Atligns, and there is a Covenant to pap the Rent, 
and a ond to perform covenants, the Adminiftrater dies, 
aD makes his Executor, the [laintift, who bernges his Ation 
upon this Bend, 

Che only Queflion was, Cifether o2 no the Executor of 
the Aomiiniffrats had Rindt to this Rent; for it mas aumit 
ted, that this being a Covenant for the Payment of Rent, 
and the ond to perfoyn the Covenants, that if the Rent 
is mone, fo ave the Covenant and the Bond too. 

Qud it was eraued by Weft pro Def. that this was a 
Rent-Servite, and fo could not come to the Crecuta2 of the 
Qhininiftrats, but would wait upon the Reverfion, which 
Mould yo ta the AVminifirato, de bonis non of the Znteftate, 
and the [laintiff bere, wha is Crecute, is a meet Stran- 
net to the Reverfian, 2 Ed. 4. 5. 11. 

2. Jf the Leto in this Cale Hould be fiabte to this ition, 
then be thoulo be Doubly charged, fo the Adminifkrate2 de 
bonis non Would fie Him for the Rent, by Realon he hath the 


Reverfion. 


3. By this Weans the Crevitors of the Inteftate would be 


Defrauded, fo this Crecutee of the Aoininittratar is not 


liable to any Atfon, and hich an Erecuto2 hall have no Cre. 
I cution 
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cutian of a TuBgient obtained by the Admtutfirater tn Right 
of the Siiteftate. 5 Co. 9. Vide Hutton 79. Lat. 267. 
Perjeant Stroud pro Quer. argued, Chat the Aaiminiftra- 
toz de bonis non Could not dave it, becaule he comes in para: 
mont the Wefervation, and that is the Reafon why i 
Clun’s Cafe ft 1¢ Co. tujere Cenant fo. Life referbes a Rent 
payable at Michaelmas, 02 forty Days after, and dies Wwithir 
the ao Days, the Rekerfaner Hail net Habe this Rent, becaute 
he canes ili paramount the Refervation, but where Cenant 
in Fee makes uch a Leafe, bis Deir tall have it as it is 
there helt, aid fo if one Jutntenant makes a Weale, ana 
Dies, his Companion hall not habe the Rent, becaule be 
cowes in patameunt the Referbation, andfa if the Leitce 
for Life makes a Leale for Bears, referbing Rent, aid fie- 
renders, the Went is mone, as appears 1 Co. 96. Dy. 187. 
and velied unan the Cate of Warton and Feme, 1 Inft. 26. b. 
where A Wan, patielicn of a Ceri in Right of his Cite, 
leaies, referbing Rent, and dies, the Witte thall have the 
Relidue of the Cera, but the Crecuter hail have the Rent. 
' Hale Ch. Jul. Che Auiniuiftrata hath a Dauble Capacity 
in Him when be makes this Leafe; one in is own Rigdt, 
aid the other in Right of the Autefate, and chougy he hath 
this Cerin twhaliy in Right of the Inteftate, per when be 
makes this Leate, he bath iower to difpote of the (hale, 
and by making a Leale of Part he dath approveiate that ta 
Hinlelf, and abides it irom the ref, and bath the Rent in 
his own Rinht ; and if be buings an Aition fo it, it mut be 
Hr0ught in the Debet and Detiner, ag tubere he fells a Were Debct & De- 
and fues fo2 the Honey, and fo having the Rent in is sa precawsr>. 
Might, the Aaiminiftrataz de bonis non Cannot claim it, be- 
tale he canes in paramount; as if an Adminiffrata, ob- 1 Cro. 450. 
tains a TuBgiment and dies, the Adminlirata. de bonis non 
fhali not Gate Crecution of it, but mutt begin again; and 
fo He hall never have an Aiton of Debt where the pecevent 
Erccuto, o2 Adininiftrater hath fol an Morle 02 other Chin. 
quod in this Cale, when the Executor of the Aoiminiftra- 
faz recobers the Rent, be thall be chargeable with i¢ as ae 
{ets in the Iature of an Crecutor de fon Tort, fo2 the Aumi- 
Wifktatoe Having JPower to Ditpale of the Cerin which be had 
in Right of the Autettatc, this Rent, which) is referved to 
Him and bis Crecuta, is a continufne Anterek in them in 
the fame Right. 
Xf an Adminifirater bath taken a Wan in Execution and 
Dies, His Crectito2 canoe dilcharye this Wan out of Erecu- 
tion ; but the Adminiffrata, de-bonis non, he being taken as 
a 
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a Cro. 459. 


Latch 267. 
Fraudulent 
Conveyance. 


Rent Service. 


(529.) 


Eon Cafes45, 


; Vent. 276. 
een fufpend- 


a JPledae for the Debt of the Intettate, Hall ga as the 
Antettate’s Cilate unadminifived , but if the Money be 
Moaunht into Court upon the AuDyment, there his erecu- 
tor hath the Intereff. JE an Executor hath a Wan in Exe: 
cution, and be efcape, the Ation apaint the Sheriff mutt 
be ought inthe Detinet only; but if an Crecutor makes 
a Leafle, vending Rent, the Adion muit be brought in the 
Debet and Detinet; and be put this Cafe, D. makes a frau- 
Dulent Conveyance ta B. and then leales ta C. rendping 
Rent; the Queftian was, who fhould have the Rent? Foe 
D. hav Difmiffed himlelf of all His Rint, and fo ft wag 
not reafon that he thould have tt, for though the Convep- 
ance to B. was naught againtt a jurcbater, pet it was goou 
avant him that made it; and therefore it was the Opinion 
in a Wale between Woodrooff anv Cooke, that B. fhauit 
Have it, fox otherwife the Leffee would pay na Rene. and 
though the Statute doth relieve the Lefiee avant a fraudu- 
lent Cousepancte, pet it ig not intended that De fhall Holo 
it Rent-tree, 

Gnd though the Adininiftrate, that made the Leafle might 
fue in tie Debet and Detinet, pet the Rent is partly in- 
cident to the WWeverfion , fo2 a Reverfian in auter droit 
map be futficient to pecterde the Incidencp of the Rent it 
pour own Right, and fo in Cafe of a Parton wha ieafes, 
relerving Rent, though be bath this Rent in bis own Right, 
and may bung an Aiton of Debt in the Debet fo2 ft, pet 
it ig a Bent-Ser hice, and fo is in a Wanner tncfpent ta the 
Reverfion which be bath in aurer droit; for he may Diftrain 
fo2 it, and pet ft ali net go ta the Succellor with the Re- 
verhion. 

quo fo in the Cafe of Waren and Feme, where the Ba- 
ron makes the Leaic, itis a Rent-Service, foe he may odi- 
ffvain fo2 ff; and pet when be ties it fhall not no with 
the Reverfion, but the Feme thal! have the Reverfion, anv 
the ¢recute tail habe the Went, Er advifare volunt; but 


all fuciineD pro quer’. 
Et poftea judgment fuit done pro quer’. 


Hodgkins verfus Thornborow. Paf.27. Rot.217. 


HE Plaintiff leafes fo2 fifteen Pears; the Lefiee leates 

jPart of the Cerm ta J.S. and J. S. leales to the 
Plaintiff, Che Quettion was, whether o2z no the Jolaintiit’s 
Rent iad fufpended ? 


Gna 





SS re gee 


SS oe eo na 
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Gnd Rawlins Cale, 4 Co. 52. was much relied upon fo2 
the Sufpention of the whole Rent, which was alledared by 
the Coutifel ta be the very fame with this, and Bro. Extin- 16 Ed. 3. 1s. 
tinguifhment, 48. 7 Co. 23. 2Cro, 160. 1 Roll. 938. mint 148: 

Hale €. J. Rawlins’s Cale ts concerniny a Condition, 
which mutt neceflarily be Culpended, far otherwile the Breach 
of it would Defeat the Lefloys Cate contrary to his Tn- 
tention. 

Qno i€ in this Cafe anp [Part of the Rent be fulgended, 
the whole mutt be fulpented; fo2 there can be no Appoetion- 
ment in this Cafe, the whole Reverfion Heing in the firtt 
Lefiecr. And Hale fatd, he had ruled it upon Cvidence a hun: 
Ded Times, upow the IWflue Nil debet G2 Non. expulit, that 
if it appeared, that the Jlaintift entered by the Canfent of 
the Lefiee, that this wag no fuch Entry o2 Expulfion as 
would avaid the JPapment of the Rent; and though many 
‘Books feem to intend the contrary, pet this hath of late 
been the conffant Court; and the contrary would be very ine 
convenient, for then the Leflor could not take a Backhoe 
NO2 a Pigs-court, noz any Conventency, from his Letlee with: 
out fulpendingy bis Rent, Adjournacur: 

Qnd it wag (aid by Saunders, that this is not fike the Cafe of 
a Seinniow o2 a Went-charge for Lite, there the Party hath 
no Remedy, but by Alife o2 Diftteis, but Here the Ation 
is Mought upon the Contrat betiveen the jParties, And the 
Court melined, that the Ation would fie, and they denied 
the third Relolution in Rawlinss Cafe, 





Hartwell verfus Keck. Pafch.27. Rot. 468. (530) 

\  Wdtit of Crra, ta veverfe a Fudginent fit Ireland. Remar 

Q Feofinent was made to the Cle of Robert the az contingent. 

ther for Ltie, the Remainder to the Gfe of William the Son - 

fo2 Life, the Remainder ta the firft, fecond and thira Son 
of William in Catt fuccefive, the Remainder ta the right 
Weits of Robert; then Robert the Father Dies, and the Re- 
perfion in Fee Delcends upon William the San kefore He hav 
aup JMuc, and afterwards He Had a Son. Che Quettian 
was, whether oz no the Delcent of this Rebverfion in Fee, 
Deltendingy upon William the Remainder-man for Life, bad fo 
mietged His Cltate ag to Hefiray the contingent Remainders? 
Sno it was argued hy Appleton that it had net, but thac 
when the Remainder-men were bow the Cffate ould open 
and let in the contingent Remainders; and he fatd, it was 
§ lL like 
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(531.) 


Ante Cafe 
323, 517- 


2 Roll. 683. 


2 Roll. 78. 


Style-28.cont. 


i Roll. 798. 
z Roll. 625. 


Anno Regis. 
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like Lewis Bowls’§ Cafe, 11 Co. 79. 1 Co. 101. where the & 
fate, thougd it ss Clofed and fut, pet when the contingent 
Remainder happens it Hall open and take in the contingent 
Remainder. 

Pollexfen pro Def’ fait, Jf the particular Gftate be ve- 
firoped before the Remainder coite in effe, the Remainder 
iS mone. 1 Inft: 298. 3 Cro. 630. 1 Cro, 102. Piggot py, Smith, 
1 Co. 66. Moor 374. Peny’§ Cale, 

Hale inclined to think the Remainder was deftroped. Sed 


adjournatur. 


The King verfus Parfons, 


T jas now moked again tn the Webal€ of Parfons, that 

it Did net appear by the Jnditiment that the JPofecution 
Was within fir Bonths, as it ought ta be by the Statute of 
13 Car. 2. 1. (f02 the Jndltment was upon that Statute.) 
But it was anfwered by the Court, that the King need noe 
alledge it; but it. mutt come on the other Side to piead it, 
if it were after the fir Benths. And by Twifden, Ft minhe 
babe been given tn EuiBence, bein a Paobifa in the fame 
SHtatute; but a Provi{ie in another Statute mutt be pleaded, 

Note, Chat the (ows tuhich be ufed were to this Cifek: 
A King, when he hath been turned out of his Kingdom by his Sub- 
jects, and then by the great Providence of God is reftored again, 
firft comes peaceably and fettles his Militia, and grows ftrong, and 
then turns an abfolute Tyrant, even fo the Devil at firft pulls 
Men gently by the Elbow, then turns to be a Tyrant over them. 

Aud it was refotved in this Cale, that Auftices of Oper 
and Cerininer may try a Ban the fame Dap that he 5 ine 
DiKeD; hut Juftices sf Jeace cannot, thounh they have 
a Kind of Conmifisn of Oper and Cerminer. And Hale 
faid, that Futtices of Gaol-Delivery, and of this Ceurt, do 
award a Jury, deo venit inde jurara, &c. but Fultices of 


Dyer and Cerminer mul_ award a pxecept. 


Gnother Dbjetion was, that it twas Anno Regis, but not 
Anno Regni Regis; but that was beld good, becaufe Anno 
Regis fhall be intenaed the Pear that the Wing is Ring. 

+ 


Barnifh 
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Barnifh wverfus Killick. 6532.) 


Relpats for Fithing in his feberal poiicary, & quod pifces Pifves fuos. 
fuos cepit, AND Doth uat fay of what Kind, o2 haty wan, ; cro. 552. 
Gnd Hale feemed to incline that it was naught, for if a Wan 
fhould Declare in Crefpals for taking averia fua, 02 pullos 
fuos, be faid it Wald not be good, according to Plater’s Cale, 
g Co. 34. Sed adjournatur. Sed vide ante Cafe 617 contra. 


Web verfus Batcheler. (533) 


T r (as now urged by Hol, thet though the DefenBant ante cae 
aiu Do this as an Dilicer to a Iuftice of jPeace, be is Pon Cale 667 
not erculable, ag 1 Cro. 394. 32 AM 64. Trefpals a-_ 
But it was objeteD by Stroud, that there the Officer of saint an OF: 
one arith enters into another JParity where He HaD no We vs co. 4a. 
thority to ferve a Warrant. 1 Cro. 395. 
Gnd Hale aid, it weuld be tag hard if en Dfticer Hould be ane Cafe 
Hound to examine the Regularity of the Proccediiuys of a9 ON 
FJuttice of Peace, for antiently Jutticcs of the Peace mranten” ~~” °° i 
out no arrants but after Jnditments found, Hut moty Bro. Faux 
they Do upon Complaint mave to them upon Oath, ang pet Imprifon. 8. 
the Conftable cannot examine whether Dath was made a2 
not, GQnd per totam Curiam Judgment wes ogiben faz the 
Defendant. 


N QAttowney of this Court bein chofen ta be of the (534.5 
A Canin Counc tt a Coporation, and refuling was 

fined. Gnd it was held by Hale, that upon an Gitfon of 

Debt haught tor the Fine, he might plead His {P2idileme , Privilege. 
for if he ougdt not to habe been cholen, then the Fine was 

never latfutiy fet. 


Wigiton verfus Garrett. (535-) 


tween the Lod Leigh and the earl of Leicefter Cije Pott Cafe 545. 

Cale was, that Robert Eatl of Leicefter 21 Eliz. Mave sven 22 
a Convepance of the Lands in Quefiion, with a JOower Power of 
of Revacation and Limitation of new Cites by any Cri. Revocation. 
ting under His Hand and Seal, &c. About two Pears after 


he 
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Power of Re- 
vocation. 


x Cro. 336. 
® Init, 113. 


Hob. 393. 
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he covenants to {eby a Fine ta new Ales, without taking 
Matice of the otwer relerved to hint tn che foymer Deed, 
and afterwards levies a Fine accordingly. Che Dueftien 
was, whether o2 no by this Oeed of Covenants and Fing 
his Power was ertinguifhed, o2 whether it fhoutd be an 
Execution of bis JPower, and then the Fine thould enure 
to the Cifes contained in the Deed of Covenants? And a 
Gale was cited by Finch, (ube aryucd fo the Carl of Lei- » 
cefter) betiveeit Ingram gn Parker in the Common pleas, 
Mich. 6 Car. Rot. 1942. (1442.) tehete it was Held by three 
Futtices, that a Bargain and Sale not involled, and a Fine 
{evied thereupon, was no Crecution, but an Ertinguifh- 
nient of fuch a JPower , and be fait, a Bargain and Sale 
there would Do as much as the Oced-of Covenants here, 
which is to Divedt the Cifes of the Fine, fo it will ferve faz 
that jPurpote, though it be wor invailed. 

But Hale C. ¥. D0 queftion the Law of that Cafes Gna 
Twifden fafd, the Judses Differed tn Dpinion about it: Ana 
Hale Held, that fuch Giles map be reboked, and new 
Cites raifed, without making a legal Convepance, fo2 the 
new fate rifes cut of the alt Convepance by Girtue 
nf the Power, if it he purfucd, and therefore be conceiven 
the Jnralment was net neceifary in the Cafe of rebaking v2 
raffing net Cifes oy fich a JPomer, and he aid, he remem- 
bered a Cale betiveci Rogers anU Canning, where fuch a 
JPower twas refered to make Leaies tor thee Lives; ana 
the Dueftion was, whether o2 no it was neceffary ta make 
Livery, and it was held, that it twas better to Do it with 
out Livery, for perbaps that might do burt; becaule then 
he feems not to rely o2 make Cite of bis ower: And he 
fata, this Covenant ta levy a Fine would net Do it of it 
Cclf without lebpitn the Fine, becaule it is relative and am: 
bulataw till the Fine is tevied; as where fuch a Power is 
referved to be Done by TH, though the Joarty Da make dis 
Til, pet this fs no Evecution till the Death of the Party, 
and fa if he bad covenanted to ffand feifed to fuch Cites up- 
on the Payment of ios. this had been na Crecution till the 
JPapyment of the ros. becaule it relates ta that Cime, and 
a Cale was cited between Spencer and Wigley, Hill. A. D. 
1654. Rot. 1794. Sed adjournatur. Poft Cafe 543. 

Qnd Hale faid, this was much like Scroope’s Cale, 10 Co. 
E43. 





4 Hill. 
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Hill verfus Montague. Hill. 26 & no) Rot, 174. (536.) 


N an Gitfon for an Cfcape the Sheriff pleaved a Relcous. Escape. 
Qua per Twilden, Choush it be no Plea for at Efcape Ree 
tipon an Execution, pet pon mean JPyocets it hath bees Roll. 457. 
Held good. 2Cro. 419. Moor, pl. 1152. Cur’ advifare yule.. 459 

Afterwards Judgment was given fo, the Defendattt., Vide 1 Roll. 807. 


Bulftrod 200. Jon. 201. cont. 


Browne’s Cafe: (537) 
Sfumpfit again an Erecutor. In Conlideration the consideration: 
Cefkato, was indebted to him, the Executor promifen 

ta pay, And refolved, it was no good Confideration, with- 

out Aberment of Affets, o2 that he was commencing a Suit, 

&c. faz if this Ation fhould fic, it would charge him out of 

his own Cftate. 


Emorandum, Cipon the Statute of 13 Car. 2. of Deat- ¢538,) 

ftealing, tubjere e Condition was bad before a Juttice Dear-fealing. 
of Weace, the Court will fend a Certiorari and exantine the Jetice of 
Regularity of the Proceedings. Wut Hale held, they could icon. 
not fend fuch joocels out of this Court; but ff they faw 
Caule they would cemand the jParties, if they came bp 
Habeas Corpus, 02 ff it came bp Certiorari, and the Canbittion 
was fair, thep would fend down the Reco, but in this 
Cale, the Purchale being foul, the Court owered that 4D20- 


ceedings fhould fay, and they would take Cime to confider 
of it till Michaelmas Cer, 


ig was Iiketvife Doubted, whether ant Jnforxmation would ¢539.) 
lie inthis Court for felling by wang AWealures, becaule Fale Mea- | 
the Convition is odained ta be before a FJuftice of Peace, "eo 
and the jPenalty to be iebied by Him. And Hale C, J, Frade. Jurif- 
clined that it could not, though it were moved by Finch, dition. 
that the Juttices of Peace are to Determine Watters concern: * “+S 


ing Forcible Entries by the Statute, and pet this Court 11 Co. 63. 
Doth after award Crecution. 


5M Jennings 
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Jeofail. 


AnteCafergs5. 


Vifne. 
Poft Cafe 592. 


(541.) 


Arbitrament. 


Poft Cafe 550. 
F.N.B. 521. 


Jennings verfus Humkins. 


A CTION fo2 faping be was perjured, laid in Cornwall ; 
the Defendant juftified, by Reafon he made an Aitida- 
Dit befowe FJ, Vaughan i Devonfhire, that he DM not con- 
fent, that J. S. hould be Lefie2 in Cjement, &c. 

Che Wlainti traverfed the Werjurp, 

Chis Wue was tried it Cornwall, and the Quettion wag, 
whether 2 no this was a BWiCtrial aided hy the Statute of 
Jeotails, hecaule the Ciows are, fo ag the Caule be tried bp 
a Jury of the proper County where the Akin ts laid, 

Gnd it was Held, that if the Criai be in a ong Coun- 
ty, where the Ailue Doth not arife, it ts not ated, becaufle 
the Statute intends Remedy onip, if the Venue he from a 
wong {Place in the poper County: Wut Hale faid, if the 
Matter contained in the Aidavit wes tranfaked tn Cornwall, 
then it might be trich well enound there. 

Wut afterwards, as Wf Heard, a new Venire was awarded 
to trp the Datter in Devonhhire. 


EBT upon an Obsgation to perrown an Award; the 

Plaintife in bis Replication had tit aligned a Breach, 
and therefore payed Leave ta dffcontinue, but the Award 
being fo the japment of Wonev, the Court would not 
nive Leave, for thep faid he might have his Action of Debt 
upon the Aivard. 
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Sir William Bucknall’s Cafe. (542.) 


@ E bad bought an Aition upan a Bond Ctwith a Execution fe 
B Special Condition) in the Common JOteas, ana?" 
x BS after be bad obtained Judgment there, the De- 

~~ fendaht bought a Wivit of Erro, in the King’s 
a and there Judgment twas affirmed, and he took out 
an Execution there, anv becaufe it DM not appear in the 
Mit, how the Canute came thither, hut tan generally as if 
it had heen upsn a Judgment in a Suit oiginaily canmen- 
cen there, the Caurt fuperfeded the Crecutiai Quia erronice 
emanavit: Quid it was fafa by the Clerks there, that tie 
Courle was always there ta have a Special Erecution when 
it was upon a JuBgment attired in a ivit of €rro. 





Wigtfton verfus Garret. (543.) 


[OW this Cafe was argued by Hopkins, that this Deed Power of Re- 

1 and Fine was an Execution of the Power, and net an pee 
Ertinguithment, and he cited chele Authorities, 1 Cro. 472. SDEE 
_ Moor 296. Roll. 755. Hob. 312. Finch atgted econtra, that 
| where there is a PDamwer of Revocation tt sught to be firittly 
purfued in the recutian, 10 Co. Scroop’s Cale; and he fain 
that the Deed of Cavenants alane would not be a Wevoca 

tion 





AIz 
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z Co. 75. 


Merger of a 
Term. 

Ante Cafe 
497> 595. 
2 Cro. 643. 


AnteCafe4g7. 


544) 


Relief of 
Poor. 
AnteCale5 27- 


tion, becaufe that related to the Fine, and took no Effeé titi 
the Fine {evied, and the Fine could not Do it, becaule that 
was not a Citing under Dand and Seal, ad quod Cur’ 
confentiebat. Wut the Court held ftrangiv, that eo inftanti, 
that the Fine was levied, the Deed had its Operation, anv 
then amounted to a Revacation ; ; aud Hale fafa, admitting 
the Cafe of Ingram and Parker to be Law (which be inelinen 
not to believe), pet that Cate differs trout this, fo2 there the 
Party that bargained and fold was Cenan€ in Cail, and fo 
the Conveyance might have operated either out of His Wu 
tereft o2 out of Dis jPower, and twhere ft ftands fo, and a 
Conveyance is made without any Relation to his Power, it 
Mall be pefumed rather ta work out of his Antereft, untefs 
fone Intent appears, that it Hould work out of His JDower: 
But fr this Cate, untels the Deed and Fine work out of 
the jSower, it can Have no Dperation at all, for that the 
Eftate was out of the Earl of Leicetter then this Canvey: 
ance was made, and He compared it to the Cafe of a De 
wife, where a Feaffinent is wave to the Ale of bis Lak Cuil 
and Cefkament, quod vide x Inft. rrz. b. 

Per Hale, Jf a Covenant be to fevy a Fine to Lefiee fog 
Pears, ta make Him a Cenant ta the Precipe, to the Intent 
that a Recovery may be fuffered, which is Done accopoingly, 
the Cerm is nat merged, hecaute of the Intent. 

Per Hale: A. leafed to B. fo2 Pears, and covenanted ta 
ievy a Fine, and then B. redemifes ta A. and then the Fine 

was ievied, it was ruled, that the Fine Had ertingutihen 
the Germ; hut if anp Intent Had appeared ta preferhe ft, 
it pad been otherwite. 

Per Rainsford: Jf he that bath a power of Revocation 
makes a Leale and Beleale, this is a good Revocation, 
and the ower is not fufpended by the Leale, becaute they 
pat) ave but as ane-Convevance, the Court ftranglyp inclt- 
ned, that the Deed and Fine wag a good Revocation; but 
992, Attarney being retained fo argue adjournatur; but it 

{was afterwards adjudged, that the Oeed and Fine was a 
goon Crecution of the Patwer, 


Skellington verfus Norton. 


OW the Court gabe Judgment for the Defendant, be- 
caufe, thaugh it was found ta be a large jparifh, pet 
it was not found (to be fo hi, that bp Reafon of the Large- 
nels one they could not reap the Benefit of the At of 


43 Eliz.) 
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43 Eliz.) accoyding to the Ciaws of the Statute, and fo 
that Reafon the Court gave ZuBgnienc, and fo of not po- 
fitively Rule, that no Counties were within the Ae but 
thofe named; but Hale BIO now ftrangiy incline, that na 
other Counties were within the Ad, anv be fatd the Fucan- 
Henience would he very great, for by that Means the poor 
Boroughs mult be charged with the jroo, awd the Cilis 
fabere Wen of yacd Cfates lited, hut perhaps no poo, 
would be at na Charge at ail. 

Qua it was objeded by Bigland, that the Fuftices of 
IDeace Had Power to aflels a neinobouring Cawn, where the 
Parifh ig not fufficient Co reiteve thet Jooe2.: Writ Twilden 
faid, that Had been a great Dueliton, tee though they map 
tar the neighbaurinn iarifhes, pet it bath been a great 
Dueftian, whether they cannot tar the neighbouring Giils. 
Jud. per Curiam pro Def. 





Hodgkins verfus Thornbury. C545.) 


N this Cafe Hale Ch. Ful. held his Opinion fram, Rent salpend- 
and faid he could fee no Difference between this Cale and Teena 
that of Dorrell and Andrews, 1 Roll. 938. but He (aid, if the porcatess3. 
Rent mut he apportioned in this Cale, there mingt be a 
NQueftion how that fhould be; ag if A. leafe ta B. twenty 
Geveg Of 20s apiece Galue, and B. renemifes one of thafe 
Acres to A. fars!. Wow whether the Apportianment fhouia 
be by recouping this 51. 02 whether cos. fhauid be abated, 
and the firtt Leilee have the 51. aver and above? 
But je laid, that the Wask of 17 Ed. 3. 57. was to the 
Jorncipal Cale in the very aint, 
Wut tf it were in cafe of a Leale for Life, there it may he 
it might be fufmended, becaule there is onty a veal Remedy, 
as by Diftrels u2 Atile, which Mall not be apyorticned, but 
the whole thall be fuleended, becaule the Remedy is upon 
the whole Land, hut here it is upon the Contrak, and a 
pecfonal Remedy, Sed Curia advifare vult. 


Wakeman verfus Waker. (546.) 


. A Wakes a Convepance of a Manor and Rekow ta the Power. 
» Cile of himfel€ for Life, with Remainders over, wity 2M C37” 
‘a fprovifo, that He might make Leates of any Jaret of the 
JP2renifles, not erceeding thee Lives o2 twenty-one Pears, 
; . gN relets 
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Pott Cafe682. 


Condition. 


AnteCafer 98. 


v Roll. 466. 


Demand . 


(547.) 


Covenant. 


(548.) 
Baftard. 


(549.) 


Verdit. 
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referbinny fo2 every Acre fo leafed 5s. and that the Leaies 
fhould be mood, and continue fa fomy as the Cenants ain 
pay the Rents, &c. He makes a Leale of this Retap, which 
Had na Glebe belanving to tt, the Queftion was, whether 
O2 10 this was within His {awer, becaufe here could be na 
Referbation of ss. at Acre, accowding to the ower? Ana 
it was Held firenglp by Hale Ch. Jutt. Chat de might make 
Leales of this Retow, referving what Rent de pleated, and 
he eelied upen the Refolution im Cumberford’s Cafe, 2 Roll. 
262. and fain be could not Differ this Cafe fram it. 

and be fata, that where the Minds ate, the Leffees pay- 
ing their Rents, 92 fo long as the Leffees fhall pay the Rents, 
Menpapment would not Befeat the Leales, for then 
upon eberp Wreath of Covenant the Leale fhouia be a: 
pained, 

qnd he Held, that where an Cftate for Life was jimiten 
upon a Fine, with a Icvilo to make Leafes, and it was 
arreen, that the Lonnifees thould ftand felted to the Cie of 
the Lefiees, fo long as they paid the Rents and perfornen 
the Covenants, that this would net amount to a Condition, 
and if it DD, pet the Leate fhould not be void faz nat papine 
the Reut without t an atual Demand, 


Browning verfus Honywood. 


RANT and infeoff in Cale of a Freehala doth not x 

mount to a Covenant, but Dedi will make a THarcanty, 
Ante Cafe 421. 3 Keb. 168. And if a Chattel be evitten, Dedi 
Wwitl make a Covenant, come femble. Hob. 4. 


OTE, Chat where Futtices of Peace had made an Dvdee 

for the paving of 41. pearly by the reputed Father, fo2 

the Maintenance of a Wattard-CHild, it was Held to be 

naught, foe the Ailowance ounbt to be patd weeklp, per Seae. 

31 Eliz. c. 3. and if f¢ thoula be only payable pearly, the 

Party might die within the Pear, and fo che arith lofe their 
Charges. 


Lord Fitzwater’s Cafe. 


Cierdit being foz mp Loo Fitzwater in a Quo Warranto 

fo2 a Witcary in Effex, ft appeared to the Court, that 

the Jury were Died in Judgment, and at lat, being wil 
5 ling 
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jing to be at Liberty, refoived to vibe a paby Clerbic, and 
ta thow Dies for which Site they Hhaula give thele Cer- 
Dit. Hut confihered twithal, chat they might anvec tegether 
attermards and change their Gicrdi®, and the Chance falling 
out fo2 mp Low Firzwater, they gave their pivp Clerditt fo2 
Him, and the nert Wainy thete Ge, that div diflent in 
Fudgment from the Clevdit, BD meet ti Welminfter-Hall, 
and agreed to fland to the Gerdit, but the whole Fury never 
yaw any Contuitation afterwacns: tometber, Gut caine up all 
ta BP Bar and flavd to their privy Cerdit, 

Chis Batter appearing ta the Court, per toram Cur’ a tiety 
Crial was granted, for a Crial by Jury, being the folemn 
Crial of the Matian upon which aur Lines, Liberties and e: 
flates Do Depend, it ounht to be with all Faicnels, witheut anv 
Ching to biafs them, and here it appearing cleariy that the 
CHance of the Die Bis govern them in giving their pibp 
Gierdis, and they wever after Had any farther Conference ail 
tonetier, the whole Court feriatim Delivered their Dainton 
fo2 a new Crial, And Twifden cited a Cale, where the 
Plaintiff lized in Cvidence to the Jury, which was not 
read in Court, and though che Jury all made Oath that thev 
never {ookeD upon it, vet thep giving a Cerdit for the 
JPlaintiffl, it was fet ahde. 

But note; Chere was a WBilcarriage in the Party fo2 
wham the Jury found. Wylde would Have had the Turvy in 
this Cale fined fo2 the Disdeincans., put the Court would 
mot affent to if, 


a 











Jenkinfon verfus Alliffon. (590.3 


EBT ups a Bond to perfor an Award. oer 
Che Subiniffion was to ttand te the Award, fo as it 

he mate before the —— Day af May, ready to be Delivered cro. ¢4:, 
to the |Parties. Gpon Nullum fecerunt arbitrium pleaded, or- 
the ADlatutife replies, that an Award twas mave under Hand pees ae 
and Seal, but path not aber, that it twas ready ta be Dell- 
Rered ta the Parties, and fo that Reafon the Court hel 
the Replication naught. 

Chereupon the Jolaincif—i prayed Leave to Difcontinie. picontine. 
Gnd Twilden faid, he had kuston it Denied, where the Award arc. 
was fo2 the aypment of ABeney only, Cor there be may ave 2°" 
an Adion of Debt upon the Award. but Here the IBtaintitt 
had Leave fo difcantinuc, paying Corts. 


Mes 





aio 


1 Cro. 541. 


C551.) 


Efcape. 


(552.) 


Frror in Ire- 
land. 
Per Bail. 
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Mes nota, Chat in Eafter Cerm 1676 the Barons bei, 
that it being pleaded to be under Hand and Scal hall be 
intended ready ta be Delivered, without Averment. 





Bagfhaw verfus Andrews. — 


Saye. Che DQueftion twas, whether, if the Sheriff of 
one County have a JO2iloner in his Cuftodpy fn ana- 
ther County, (aS upon a Habeas Corpus, &c.) and a Latitat 
02 a Capias be Delivered unta Him tn another County, this 
Hail charge dim with the prifoner, 02 whether be may nat 
fe2 all this retutir Non eft inventus in balliva mea. ~ 
Gnd it wes Heid ftrenglpy that the Sheriff Hheuld not he 
chargeable, but might well make fuch a Return, and that 
appears to be the Law in the bery Wovdies of the Civits; foe 
thefe are Quod capias fi inventus fuerit in balliva tua. Sed ad- 


journatur. 


Afterwards it wag Held by Hale, that if a Sheriff of War- 
wickthire habe a JD2ifoner in Warwick Gasl, and a Cit be 
Deiikered to the Sheriff when be is at London, this thal 
charge bin, 


Euftace -verfus Kepin. 


CUtit of Erraz was bought by the Wail to veverfe twa 

Judgments tr Ireland, viz. that anaint the PDincipal, 

ae that again the Wail, And here it was Hela bp the 
ourt, 

1. Chat the Writ was abated in the whole. 2 Chat the 
Recow of the Judgment again the Principal was not re- 
moved by this rit , and fo it was faid had been refoived 
foerly in one Booth’s Cale, which was cited by the Low 
Chick Auftice, and remembered hy Jones Aitoznepy General. 
But the Dueftion was, phew the Defendant in the Writ 
of Errez fhould proceed to have the Fruit of his Judement 
again the Wail, the Recowd being removed Hither, and fo 
thep could not grant out Execution in Ireland? Gnd it twas 
popofen by Hale C, ¥. ta take out Sci Fa’ inta Middlefex, 
upon the Reconnisances which ave naw here, and upon the 
Return of them ta grant Crecution itd Ireland. 

But afterwards it apnearing, that thole Judgments were 
not made Records here, by reafon they were not entered up- 
on the Ralls, thep fain they would fend a is 4 the 
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FuDyes i Ireland, that nothing was removed Here before 
then, and thereupon they might grant Crecution. 

But upon ot udgwient ayatnfe the Wincival the Party 
minbt have Erecutian there, for that Reco was never 
removed, 





( Hodgkins verfus Taornbury. 


C553.) 


HE Platntift fealed ta the Defendant an Maule and ance cae 
Ginle for Pears, rendung Went, the Leflee icales the yep eee 
Clafe for Part of the Cervim ta J.S. without relerbing anv ¢ 


Rent; J.S. alligns bis Anterele ta the laintif, whoa entered 
and peta it. 

Che Queftians were tins : 

1. CAbether this were a Sulecition of the whale Rent? 
2. Aoimitting ft were not a Sulbention of che whale, whe- 
ther any JOart of (¢ fhouid be fulpended, as this Cale is, fo 
that there ould be an Apportionment 2 

Ad primam Queft’: Jit was firft argued hy Wylde, Rainsford, 
Twifden aid Hale, that tt was not a Sulpenfian of the 
whsic Rent. 

Gnd the Wealans they went upon were, becaufe the Entry 
we the Lela, in this Cale ts lawitl, but they ali agreed, 
that if the Leffler enters bp (rong “into any Part of the 
Land, this is a Sulpenien of the whole Bent. And thep 
took a Diverfity between a Condition and a Rent; fo2 if a 
Condition hang upon a Rent, there tt the ay comes ta 
any JSart of the Land, thar ie it he bp Citte, and fo er- 
tinguif) the Rent in 19: att, pet the Condition fs abfelutetp 
ertinguifjed : And Hale faid, the Reafon fs, becauie the Lam 
will not anner that Condition ta JDart of the Rent which 
was before Depending upon the whale. Another Ditterence 
was taken Between a Went-charne and a Rent-lervice,; fay 
itt cafe of a Rent-charac, if tie Leffo. purchate Part of the 
Land, the whole Rent is extinguifhen , but in cafe of a Rent- 
fevbice it fhall be apportioned, the Authorities they cited 
 fwete 13 Ed. 3. 56.6. and 1 Roll. 938. which thep (aid were 
Diredlpy in the Point, Fitz. & Bro. Avowry, 93. 

Qua as fo2 the Dbjeétions that Dave been made from Raw- 
lin’s @afe, 4 Co. and Bro. Exting. 48. they fata, that fo2 
that of Rawlins’s Cafe, it was no paint that came in Judg: 
ment in the Cafe, and foz that of Bro. Exting. 48. De cites 
ud Authorwtty for His Opinion. And ale faid, there was 
the fifi Concotion of this €rraa, that a Bent caula no 
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he fufpended in Part, and in effe for Part, which is a Mea- 
tion that bath teen fwallowed down fince that Opinion 
iit Bro. but no Weafon at all was eber given fo2 it, why it 
may net be fulpended in Part, as well as ertinguithen 
in Wart, for of that never anp Queftion was made, as 
{€ Leffee furrender Wart of bis Cerm, JOart of the Rent 
iS thereby ertinguifhea, Gnd Wylde faid, be foaked upon alt 
the Authorities citeo by my 10 Coke in Afcough’s Cale, 
9 Co. and every one of them is of an Entry by rong, 
which is agrecd by ail tafufpend the whole Rent. | 

2. And as for Apportionment they all bela, as this is 
pleaded, that if any ounbt to be, the Court could not make 
it here, fo2 it ts pleaded i War sf the whele. , 

Apportion- = ut Hale, Twifden and Rainsford Heid, that na Gppar 

aad tismment ought te be in this Cale, bad the Matter been 
before a Turvy upon Nil debet; fo2 here, when the Leflee han 
leafed ta a Stranger, thounh it were without referbing any 
Rent, and he aflinas over ta the Leilo, the Leffor hall 
conic itt in toe fame jolindt as the Stranger, and claiming 
under Him Hail enjoy the fame Jorbilenes: And this Diver- 
fity was taken by Hale, that tt the Leifee bad leafed Wart 
to the Lefior, without referving any Rent, there ould be 
an Appartionzent, but tf a Bent had been relerven, there 
Mould be mo Apportionment. fo2 then the Lefloe anv the 
Lefiee bad as it were by Anreement appoetioned the Rent 
betwirt themfelbes, and the Leffo2 fhauld have had Dis whale 
Went of the Lefice, and fo fhauld the Lefiee of the Leff; 
and fo He fain it would be in cafe of & Setgniow, where the 
Cenant leales JPart to the Lod, this Diverfity concternimy 
Appacionnent will hold where a Rent is referbed, and where 
tone is referbed; but it is much ftronger in cafe of a Leafe 
fo2 Pears, tuhere tye Rent is due by Contrat, and an Qe- 
tien of Debt fies. 

De faid, there Had been an ol Opinion, that the fame 
Wan could not be Low and Cenant to the fame Land, 
and therefore tf the Father held Land of the cldeft Son, and 
Died, the pounner San fhoutd Habe the Land; but that O- 
pinion fs long fince antiquated. 

Gnd here they all Heid, but Wylde, that the Leffler coming 
in under a Stranger thall habe the fame J2tvilene as the 
Stranger; which Hale illuttraten bp this Cafe: Low anv 
Tenant rendwngy a Worle, &c. tf the Cenant aliens Jatt 
of the Land to the Low, the whole Serbice being intire 
is ertint, but if the Cenant bad fire aliened JOart te a 
Httauger, and thereby muitiplied the Service, tho’ Joart br 
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after come te the Low, this thoula nes have extingutthen 
all the Services, 

Wylde: Chere might have been an Appeetioument in chis 
Cale, (f it had been before a Jury. Sed non dedic rationem, 
But they all agreed, as this Cate fg pleaned, there cauid 
be meng. Jed’ per Cur’ pro quer’. 





The Cafe of the Poor of Wickham. (554.) 
“ie ERE was a Goll tn that Cotun, that Cine gut of poor. 

B Bind bad never been tare . ta the j9002: Ann the Toll. 
Queltion was, whether it could be now tarea bp the Statute 
of 43 Eliz? Gnd the Court peid that it might, 


The King verfus Bent. (95) 
N {nfomatian was erbibited saan a Wali errant, Bailifts tvor. 
A for erecuting the Dice of a Wail, not having taken 
the Dath within the Statute 27Ll.12. And the Dueftion was, 
whether that Statute evtended to Wailits ervant, oz only ta 
WBaitifis af Liberties that had Returna Brevium? Gnd the Court 
feciued to taciine (all but Twifden) that ft ertended ner ta 
WBailihs errant, but only ta Wailiffs of Liberties. Jones 219. 2 int. 446. 
But thev all agreed, that tyecial Wallis pro hac vice tg 
ferve Ciivits were not within the Statute. 
Wailifs of DunDeeds were thought by fame to be within 
the Statute, and the Cinder-Dhevif— of Middlefex, being cal- 
1ed, conferied, that be fwore all Dis conimion Bailifts, Ad- 
journatur. 
Qnd afterwards it was aDjuDaed, hat Wailiffs errant 
ate not within the Statute, accordant al Jones 249. 


es Caoners Wnguifition fnI a Wan Felo de fe: Che (556. 
Queftion was, whether o2 na this was traverfable ? Pot Calefooo. 
Gnd the Court inetined that tt twas, fo2 (per Hale) the Reafan one 
teby an Jngquifition that finds a Fugam fecit 1S nat travertable 
iS, kecaufe afl the Parties that were prefent at the Death of 
the party, are bound to attend the Coroners Jngueft, and 
theie net avpeacing there is a Flying tn Law, and cannot be 
ccutradidcd . hut that Realon doth not hatd iit a Felo de fe. 

Gnd it was feild in this Cale, that where the ony can: 
net be found, that it map be inguiced af kefors the saan 
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of Peace in theit Seliians, and they map find a Felo de fe. 
t Rol. Rep. 217. 





G57) The Cafe of the Inhabitants of Fulham. 


Highways re- FT (was Held upon the Statute of 2 & 3 Phil. & Mar. cap.8. 

pace that if a Man keep {everal Ceams in a Wavith to cart 
with, thoush be hath no Plough-Land, that be thail fend 
each Ceam to the Repair of the Highways, as though 
they were kept by feveral Perfons, 





DE 


Termino Pafchz 
1676. 
In Banco Regis. 


m@ Citoanoum, That Chief Juftice Dale refigning his 
M Patent this laft Vacation, Sir IR, Rainsford was 
f {worn Chief Juftice the firft Day of this Term, and 
= Sir Chamas Jones was made Puifne Judge the 
fecond Day of the Term; and the Lord Chief Baron @utner 
dying in the Circuit at Wedfoaw, Mr. Dountanue, the Queen’s 
Attorney, was made Chief Baron the firft Day of this Term in 


(558.) 





his Place. 
(559-) : ‘ ' 
Wentw. Of. CYEMBLE q’ le Difference de un Legacy fuit allow, @bat if 
ee @ Dan Devife 201. to A. tuhen he hall came to twentp- 


teeny ‘one Pears of Aye, there, tf he die before the Age of ee 
5 on 


Executor. 








De Term. Patfch. 1676. A421 


ane Bears, his Erecuto2 Hall not have it, but if he devile 
twenty JIaunds ta J. S. to be paid him at his Aye of twenty: 
one Beats, there, if he Die before that Age, bis Executor 
fhall Have ft, and fo it is (by Wylde) tf He Devife twenty 
jDounds to be paid to J. S. then he thall caine ta the Aue of 
twenty-one Pears. 


King verfus Pyne. (560.) 


PON a (otian to quafh an Der of Seflians, tie apprentice. 
is Queftian was, whether ona a Water be compellabie 
to take an Appentice, and Twifden twas of Opinion, that He sider. 99. 
was not, neither bp the Statute of 5 Eliz. no2 43 Eliz. 102 
1 Jac. £02 there are no Claws to compel the Watter to take, 
though there are ta compel the Appeentice to ferve; and he 
fata thafe Chings that are peinted as the Relelutions of the 
Fudges, were only the Opinion of Sir R. Heath, when He 
was Chick Juftice, and many of them not affented to by the 
reft of the Judges, wha were of other Opinions upon the 
Dffering of them i Serjeants-Inn Hall; but fome Clerk hap- 
pening upon them printed them as the Relolutions of all the 
{udyes. 

But Rainsford Ch, Tuff. and Wylde feemen ta hold, that 
Watters ave compellabic, and the JDatice hath been fo alt 
pyet England, though there are no erprefs Cords in the Sta- 
ttite. Adv. vule Cur. 


Sed poftea fuit adjudge (come a moy fuit dit) q’ les Mafters ne 
font compellable. 


PON the Statute of Gaming it twas held, that at a 561) 
Morle-Race, if the Articles be fa 30). a Heat, and Gaming. 
fo many as come ta above rool that thep are void within Po Caess> 
the Statute; and fo if a Wan Wins 4ol. of a Wan, and anteCatezo3. 
them takes Wand fo2 it, and iends it Hint and wins it of him 
again, and fo till it comes ta above tool. all the Bands are 
oid; for thounh they are feveral Bands, pet it ts all as it 
were a Continued At; and fo if a Wan wins Woney, and 
then lends if Him ayain, and then they agree ta meet and 
play another Day, this will be all tooked upon as a Conti- 
nuation of the firth At, and all thele Cafes were agreed fo. 
Law in the Cale of Hadfon and Waling. 


els A 
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: (562:) Queftion was, twhether a Mirit of Erra., before it be 
Coa alloived, be a@ Superfedeas in fe? Auf Twifden held that ig 


of Error. Was, and Execution being ferved, that this Court might 

March 54. grant Reftitutian, but Wylde held it was not till the Allow: 
ance of it; and if it were, that this Court could not pa- 
perly grant Reftitutian, but the Common JPleas; for the 
Recow was not here pet before them, 


(563.) Irith verfus Hill. 
Sie Ca. L PON a Judgment miven, a Scire facias uent out into the 
, proper County, and upon the Weturn of a Nihil, a 
Teftatum Ca. Sa. inte ansther County, without anp Capias in- 
to the poper County, and ic was held to be €rrgp, . 


oe EBT upon a Bond for Payment of Wanep. the De. 
ceprvits “1 J fendant pleaben, that he pain 301. ta the IPilaintif, 
which be accepted of in Satisfation of ft. Che Wlaintiz 
replied Quod non acceptavit ; and Held na good Replication, 
fo2 the Solvit is the JOencipal Watter; and fo it was fala to 

have heen held in one Fennel’g Cafe, 


(565.) Superfedeas (was pApeD Upon a Clit de excommuni- 
years cato capiendo, upon producing of the Appeal under 
‘the Geat Seal, and the Court feemed to incline, that 
it was not poper to move it here, but in Chancerp, becaule 
the (vit iflues out there, but the Alias Capias iffues out 

Hence, and that they map flop, Nat. Br. 64. E. 


(566.) Lord Shaftsbury verfus Lord Digby. 


Scandalum HE (ous twere, You are always againft the King, and 

Magnatum. for Sedition and Faction, and for a Commonwealth, and I 

ee 7*> can prove it, and by God I will have your Head the next Parlia- 
f ment. Che Jury gave roool. Damages, 

Jn this Caule the Lo Moore being to be examined, it 

fifted, that be ought not to be two, but to fpeak upon his 

Wonour; and per totam Curiam, though a Weer cannot be 

I compelled 
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compelled to be fworn, pet it he be not two, fubatioebet 
pe fpeaks is na Evidence, and fo he twas fwor, 





Lh s 


Earl of Salisbury verfus Sir Tho. Lee. €567.) 


Ridget was Tenant far Lite,’ Remainder ta B. in Call, eae 855- 
Remainder ta William for Life, &c. Bridget AND Wil hia Rep. 
liam leby a Hine fur concefit, whereby they Grant the LANDS 109. 
et totum jus & omne quod habent, &c. to H. Habendum fa 
the Lives of Bridget and William, and the Survivay of then, 
Che only Queftion was, wherber o2 no this Fine thal be 
confiruet to pals an tative Eftate for the Lives of Bridget 
and William, and fo thereby Bilplace the Remainder in Cail, 
02 whether it thall be intended only to pats an Effate fo2 the 
Life of Bridget in JDoeRian, and fo2 the Life of William, ab 
fer the Determination of the Cfate-tali, ag they might taiw- 
fully Dave granted it? . 

Gnd ft was avued by Maynard, that it Hoult pats only 
uch) an Efate as they miaht lawfully grant, and thauld net 
be confttuet ta pals that which would be a Fopfeiture of 
theit Eftates, and difplace the Remiainder, fo when 
Tos are capable of a Double Confiruttion, the Law hail 
erpound them fa, as they map fand with Right, and not ta 
work a Wireny; as tf Cenant in Cail grant cocum ftatum 
fuum, thoug) be bath an ECtkate-tail, vet this hall only pals 
an €ffate fo, Wife, becaule he can lawiuily qeant na maze. 
1 Inft. 331. Gnd be cited 1 Co. 76. Bredon’s Cale, and Hob. 
277. where a Cenant for Life potting with Cenant in Cai, 
and granting a Fee, it hall neither merge ne forfeit his 
tate: aw fo 2 Cro.301. 4 Copphalter covenants that the 
Lefice hall Hold and ensay the Land faz ten Pears, thounh 
this woult ammount ta a Leale tn other Cates, pet becaufle in 
the Cale of Capphsid it would wars a Forfeiture, it is con- 
fitiied te be none; foe the Law thall neber make a Mitong 
by Confititien, Raftal 349. 1H. 7. 22. Pollexfen argued, 
that this did Difplace the Remainder (and then the collateral 
CHarranty of the Ancelte, af Cenant in Cati would be a 
Bar) and he faid chig Habendum mut neceflacily import an 
immediate Cftate fo the Lives of Bridge: aud William, Wwith- 
Out the Giterventtig of an Cftate-taii, and be fata the 
Fine is a Qyant of the Land, ano the Torum & quicquid ha- 
bent [S bp Giap of Advition, as it is eedinarily in Canvey- 
aces, all Right, Citle and Gntereff, &c. and the Office of 
the Habendum being to explicate and bound the €ftate, auadt 

. to 
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(567.b.) 
Anglice. 
AnteCafe45 2. 
Poft Cafe 590. 


3 Cro. 754. 


(568.) 


Cofts againit 
Executor. 


z Cro. 29, 
219g. 
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to be certain in its Jntendment. 27 H.8. 24. and Tey’s 
Cafe, Coke’s Rep. and he cited Dyer 339. Jones 59. 2 Cro. 
696. 1 Roll. 855. 

Gna it was agreed bp ail in this Cale, that a Fine for 
concefit {8 a Sarteiture after it is erecuted, as much as a 
Fite come ceo, which always fuppotes either a Feofiment o2 
a Gift in Cail peecevent. 





NENTUM virgulas panni pendentis, Ang? Danginns; it 
was moved, that it was not geod, Decale there is 
a proper Tow for Hangings, aS Aularum periftroma. 

Wylde feemed that it mas not mood, becaule Hangings fg a 
Subfantive, and pendens 1S an Adiedive, and compared it 
to the Cale of Duodena fili, Ang! Dozen of Cleay, which 
was Held naurbe in Warliament, becaufe Duodena was an 
Qujekive; but ta that Jones and Twitden faid, that here is a 
Subitantive, and there was none, and they thought it goon, 


Adjournatur. 


Bull verfus Palmer. 


XECUTOR Declares in Debt upon an Account made 
betwitt him and the Ocfendant, for Watters betwirt 

the Defendant and the Cettator; and being nonfuit, the 

Duetlior was, whether 02 no he fhould pay Cots? 

Wylde inclined, that be thould, for though the Ground of 
the Account he for Watters in the Ceftaters Lite-time, pet 
the Account heingy made with himlcif, nik needs be within 
his Wuowledge, and therefore if he hunns an Aétion without 
Cale of fuch Watter, it is fit be hould pay Coffs, anv 
therefore in Craver, the Canverfion being alledged in the 


Time of the Crecuter, be hail pay Coffs. 


But the other thee Audges tuere of a contrary Dpiniar, 
but they agreed the Cale of Crover, becaule there the 
Alaintiff need not at all mention that he ts Crecutor: Wut 
Twifden fait, be had always taken this fo: a Rule, that 
where the Wlatntift cannot declare, but he mutt needs al- 
lenge Himtelf ta be Executor, there be is not a plaintiff 


within the Statute ta pay Cafts; and here in this Cate, if 


he fault Declare generally upo a Computaffer, he mutt be 
nontuited, and what he recovers in this Aition thall be AL 
fets, and fo per thee Juftices he Hall pay no Catts, 


I Taylor 
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Taylor verfus Watts. (569.) 


Dminiftrator durante minori etate Of Se baiues an Aition, Adminiftrator 
and avers, that Five of them were under the Awe of dranemee 
Hevetitecn, and the other was ahaut the Ame of Seventeen, 
but under Cwenty,; and the Deklenvat Deiurred, and the 
Mueklian was, whether the Animniniftration fhaula be Deter- 
wiNeD, alcgzatiug ta Pigot’s Cale, 5 Co. 29. before one of the 
eeeecucv2s aAvviVeD to twenty-one, tecaufe bp ibe new Qt 
cConceching Adininifiration, the Crecute, is ta give Bonn, 
Ri that he cannet Da before he is twenty-one; and tie 
Court will not grant Adaiinitiration ta Him fince that Sta. 
tute, and fo the Ceiateys Oebts will net be recoverable, 
Lut notwithitanubing the Court gabe Fubgmenit again the 
Plaintiff, and Wylde (aid, though be cannst give Bond 
Diintelf, pet ge may be bound by bis Gureties, 


Strange verfus Greennill. 576.) 


\Bligation in quarto ginti libris, aud Declares fa2 501. Gnd 
tipan a Demurrer, Tudginent araink the Wlaintiff. 


Refpafs fo2 taking Bovile, Anglice a Steer o2 Or; at- 

tet Gerdig it was moved in Acre of Judgment, be- 

catile Bovile Both not fignifp a Beat, wut an Or-itall, but 
per Cur. if Bovile fignifies only an Ov-ftalt, the Jury thall 
be preliited to give Damages only faz that, and the Anglice 
yo. March 16. ro Co. 132. Qnd heing Crefpats will ife 


fo2 taking an Dr-fiall, tt Mall be prelumed that Oamanes 
there niven for chat. 


(s7r-) 


Anglice. 


Lord Shaftsbury verfus Lord Digby. (572.9 


T was niebed it Areete of Judgment, chat the Statute statute mit 
bere was mif-recited, for the Statute is of Dukes, weited. 
Eavis, Juices, and other great Officers of the Realm; porcae sys. 
and they had recited in theft Declaration de Ducibus, Prelaris, 
&c. Magnis Officiariis Regni, and left out the Wows & aliis, 
which, if was alledged, Had altered the whole Senile of the 
Statute, fo2 by this Weans the Statute Mould ertend onip 


SO; to 
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3 Cro. 186. 
Plo. 105. 
Hutton 56. 


(573.) 


Privilege. 

Style 460. 

Poft Cafe 60 3s 
605. 


to fuch) as tere named before, whereas it extents ‘a oe i 
great Diicers that ate net named, viz. Loan Chantherlaiy 
02 bigh Conftable, Wut i was allesged for the Plaintiff, 
that it was not neceilarp ta recite the whale Statute, but 


Hip fo MED Ad Wes ficient ta fupport the Akon. as here 
the Wtatntiff, being an carl, neea net bave recited anp Wow 
but oly that (€ tas cit nite that none Hours (eeak, Se. de 
comitibus, &e. and then tbe Lo fail be Surplulage, and i 
opitrecital in that hall net Guce. 

Wut on the other Sive it wag fald, chat although this ts 
a genetal Law, and the Wlfeintift need wat babe reeiten ft 
at all, pet if he takes Gipen dim ta tecite it, ant wiftakes, it 
is fatal ta bin, efecially being ih a material iDart. x Cro. 
135. Dy. 168.. Twifden feenied ta take a Differente be- 
tween a Count and a War, tbat ne : Wat pou need vecite 
Ng ine than what makes foz pou, Gut in a Count pou mutt 
be moze cettafe. 

it was moved alfa, that contra facere ne ae gto 102% Crom. 
wells Cale, 4 Co. was tiaunbt, but Care inclined that 
that was well encugd. 


Et adjournatur. 
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Aftree verfus Ballad. 


ENUE cannot be changed after a [lea pleaded, 
come femble; att Attorney Hath the Jrivilene of 
laying an Giian tranfitoy in. Middlefex, and the 


Court will not change the Venue upon Afidanie, 
4 Duke 
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Duke of York verfus Sic John Danvers. (574) 


IR John Danvers, father ef the Defendant, beiee the es ites 
.) 2st Dap of March 1646, fuag felled of an. Eftate-tatl, cae 1. 
aup. afger the 2st) eof March 1646 be iebies a ine ta the PotCatesg:. 
dike af bimlelfin Call, Coe Qucihion was, whether this C- 
fia ge was elven & the ing bp any Cilews in the Ag of 
13 Car. 2. cap. 15.2 atid tea Queftians were made, 

1. CUipetize: ae be any Ciewds ta give an Effate-tail ta 
the Hing ? 

2. Homieting there Le tat, pet whether 02 no the Lebping of 
the Flite, after the 25t9 of March 1646, which bars the ald 
Eftate-tail, hath tet in this Fartereure ta tap psid Sf it? 

@o the fick [Point t was arawucd by Levinz, that heve ate 
no (iss ta give an Ciate-tail, i62 Lands and Cenements 
ave of a3 large Sinntiication as any Ciiaws bere, and theiz 
fall not, as it bath been Feit tinan sive Statutes tubere 
there ave the fame Cows, viz. 25 Ed. 3. of Creafons. 
E> Rea.) cap. 2. 16 Ro 2-ccap. 5.) 27 Ed..3: caps: ane It 
hath been Geld wou toele Statutes, 1 Inft. 130,393. 11 Co. 
13. Bro. Vorfeir ror. And ft ig to be ablernen, that the WDer- 
fons named in this Git ate nat attainten bp ft, ne is the 
Blasd carwupted, hut theic Cates are giden ta the Hing, 
as the Clonns of the Git Ba inst, 

But it is true, that in the Statute 26 H. 8. cap. 13. thefe 
T1008, All Lands of any Eftate of Inheritance, Hate heen Hela 
to carry an Effate-tail, 33 H. 8.20. ads Riches and Con- 
Ditions., 5 Ed. 6.17. Plo. 481. 

Co the fecond Quettion he Held, that che Lebying of the 
Fine would net open a lay to this Forfeiture, fo this is 
net like tubere Cenant in Cail grants a Rent, o2 confefles a 
Judgment, o2 lays any ather Charge upon the Land, ana 
then icbies a sine, that tall fet in thafle Charges which 
tuere iait upon it before, but here was no Charge upon the 
Land befoww, neither is this Ad an Attainder, fo2 then the 
Cate-tail would be foeieiten by Confequenuce, and thounh 
De Hath once a Fee, if ts but inftanter, and the "Law will tot 
take Motice of it. 1 Inft.31. 3H. 4. 2 Cro. 615. 

“Sit Jo. King argued fo2 the Ouke of York, wa was JDa- 
tentee of the Lands in Queftion, 

. 1. Ce the fir Paint be held, that Effates-tail were fer- 
feited by the Mlaws st this Statute, although thep are 


yenenal, 
2. ¥02 
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Plow. 260. 
Aliening. 
1 Rol. 429. 
Dy. 343- 


Gi52) 


Corporation. 


(576.) 


Stat. 5 Ed. 6, 


rm 
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2. a2 az the Statute D donis, which pre eferbes them, bath 
only general ar By fo tefirain them from Aliening - 
ana a Farteiture hath been expounded an Qiieration, fo as 

Cenant in Cail ae not Cokeit titi the Statute Cf 26 H. 8. 

@his iG in refticurionem communis jurs; fo2 at Comnicn 
Law a Fee conditional twas forfcitable. 

3. Che Statute of 26 H. 8. which is agreed by all ta exe 
tend to ftates-tail, bath oniy general Caaws, and ne pat. 
ticulac Deltription of an Eftate-tail, 

4. Statutes Concerning Foreltures fhail be confiruch 
firongiy fe2 the ity. Plow. 234. 2 Roll. Rep. 503. 4 Co. 
Adams %, Lambert. 

2. €o the tecond Jaint he held, that if the (ows ain 
Not extend ta Eftates-tail, pet bis feuping of a Fine path 
let in the forfeiture, as it would Ba Charnes o2 Aneum- 
bances by @enant in Call. 1 Co. 48. Poph. 132. 

02 this Farfeiture by tois AX mu relate either as an 
Dffice found to an Gctainder, as 3 Ed. 4. 25. 1 Inft. 52. b. 2 
elle as the Attainder ta the Dileuce committer, Flow, 488. 
1 Inft. 390. 

Gua He held, chat tuben this Cttate was by the Fite cor 
beped ta the Cantufler, wha was fetied to his le, that this 
nas within the herp Ciiews of the Statute, and be bel, 
that an inflatitanesus Fee wight be forfeited; and cited Moor 
196. Pym’s Cate, 1 Gro. 426. 7 Co. Engleficld’s Cafe; and fa 
prayed JuBgiuent fo2 the Defendant.  Adjournatur. 








Holt verfus Medlicott. 


A Mandamus befng Diteted ta the Wapver and Burnefies 


/ Of Abington, fo veffore 952. Holt ta the Recawer’s 
Pilate, they returned, that the Wing by his Letters Watent 
rave them Liberty to make a Recover durante beneplacito. 
Ft was (aid by Wylde, that a Cowearation cannot Determine 
theit CHM but under their Coeperatian Seal, 


Nelfon’s Cafe. 


HE Queftion twas, twbether the Lealing of the Baili. 
wick of the Liberty cf the Savoy, rendimy a Rent, be 

a Buving an Office within the Statute of 5 Ed. 6. 16.2 Gnd 
the Court agreed that it was not, for all the Batlivicks 
Of Liberties in England ave bounht and fold, and the Mar- 
4 fhallea 
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fhalfea of the Kinms Bench, and the Gnder-warden’s Wlace 
Of tye Fleet, &c. 


Woodward verfus Afton. (577) 


TPON a @tial at Dar, fir an Indebitatus affumpfit fo2 
Ls aBoney received to the jplaintif’s Gie, the Queftian 
was, whether a2 nathe Dice of Cierk of the avers was 
wally in the Wlaintiff, 02 wherber the Defendant was 
GFointenant with bin? 
Qui here it was agreed, that althounh this is an Dffice 
that cannot pals but by Oced, and the Deed be loft o2 can- 
celied, vet this Doth not Defrop the Right of the Grantee in 
tye Difice, tf the Deed can be proved, : 1 CO. 366: 
Jt was aifo agreed, that if there be twa Officers in one oe 
intite Difice, and one furrender o2 forfeit, that this re: 
pounds wholipy to the Advantage of the other, for the OF 
fice being intire be cannot grant away bis WBoaiety. Plow. 
Nevil’s Cafe, 381. 
Te was liketwile agreed, that the Diticer here can make 
no Deputy. becaufe it is hot nranted to him and bis Ge 
fiyng, 02 to be ercercifed per fe vel deputar’ fuum; and he- 
fines, it is a perfonal Service, and requires Knowledge anv 
Skill, and none can erercife the Oiice, but be that ts av- 
mitten by the Court, 


Lord Shaftsbury verfus Lord Digby. (508) 
N this Caule Rainsford delivered the Opinion of the whale... cae 
Court, that the [lantit ought to have His Judgment. «co, .-2. 
For the Objetien Contrafacere, (t is wleD in Raftal’s Entries Statute re- 
upon the fame Decafion, andin the Loga Cromwell's Gate, 
4Co. and it is uled fo, Counterfeiting in the Cafe of 
gponey and of Deeds, and though it be not a Mod in 
the Ditionaty, pet it is a Mad that the Law takes Mattce 
of, and fs well enous). 
. 2. 4S for the Witrecital, it is well cnourh; fo2 the Jolain- 
tiff hath truly recited fo much as concerns bis jourpale ta 
ground his Ation upon, and if He had recited no moe, it had 
been weil enough, and he faid, there is no Difference betwirt 
this and Blomerg Cale, A.D. 1649, upon the Statute of 
Winton, anaing the Dunded of — (02 a Robbery, and 
recites the Statute of 13 Ed. 1. can. 1. fefl 2. accoing. 
Re fo 
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(579.) 


Ante Cafe 
496,509,503. 
Error. 


12 Co. 


to the pinted Statute, which is Burning of Houfes, phere: 
as the Goll ig Arfons, and net Arfons de Meafons., pet being 
bis Attion was hought for a Robbery, and be bad reciten 
that Part well enough, the laintit bad his Judgment, 
and fa is the Cale of Dive and Manningham, that a Man 
neev recite na more than makes for bis Cale; and the Con- 
cluftan contra formam ftatuti predicti fg tell enough, for each 
Claufe, viz. of Earls, Watons, &c. is a feberai Siatute 
as to thafe relpeitive Jerfons, and fo be gave Judgment in 


nomine totius Curie pro quer’. 


Sir William Soames verfus Sir Sa. Barnardifton. 


HIS Cale coming ta be argued at Serjeants Inn bez 

fore the Judges of the Cainmsgn [leas and WBargns, 
the Judgment given in the Wings Wench was reveriev. 
North, Mountague, Wyndham, Littleton, Thurland and Barron, 
Were of Opinion to revere it, Atkins and Ellis being of 
Dpinion to affirm it. 

Che chief Reafons iwere, 

1. Che Sheriff tn this Cale is a Judge; for tt is Wat- 
ter of Judgment whether the Coters have an Cftate in Ga. 
uc, whether thep are Rellants, &c. and Aition of the Cale 
lies not again a Judge for yiving bis Judgment, tho’ he 
be it an €rro2, becaule they fhauld be free, and have noa- 


thing ta awe them with in giving their Opinions. 


2. A Double Return is a legal AX, when the Watter is 
Doubttul, that it may be teft to the Judgment of the WPar- 
liament ta Determine. 

3. Chis Courle fs inconfiftent with thofe Atts of Iar- 
liament that relate toa thele Watters ; fo2 if the Party griched 
nealet to bing bis Aktion fo2 the 100}. upon the Statute for 
thee Wonths, then it is an Aion popular, and any Boop 
elfe may fue fo2 the rool. and afterwards the party nrieven 
may bingy bis Ation upon the Cafe, and fo the Sheriff 
fhould be twice charged; for the Wecobery by a thirn per: 
fon can be no Bar to his Ation. 

4. Che Sheriff in this Cale cannot take Security from 
the Party, as he map in other Cafes upon Returns; and 
this differs from the common Cafes of Sheriffs Returns, 
for in fome Cafes be may mend his Return, in fome impa- 
tel a Jury, in Come pray the Ditekion of the Court, and pray 
ime; but here he mut make a quick Returtt without any 


of thofe Aovantanes to himlelf. 
4 5. The 
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5. Che Weavelty of this Actin, tt heli prime impreMonis ; 
and tf ever any Ation wauid pave lain, it Would certainty 
Habe been beaunhe befoue this Cime, according to Lictlecon, 
upon the Statute Si patres conquerantur. 

6. Che whale Subjek Watter of it relates to and con- 
terns the Parliament, and the Canulance of ft relates to 
the jatrilament, though in forme Cafes the Judges may de- 
feriine fame S9atters relating to Pariianent, as what hall 
be fafd a Seftian, and twehat an AH, &c. 

7 Qnother Reaton is, vecaule the Sheriff is not admitted 
in tois Cate to gibe any Cuidence in Contradittion to the 
Judgment of Wariiament, which he was not a JParty to. 

8. Were was no lewal Damage, for the Delay was bp 
Realon of the Parliaments Conlideration, and noc by Rea: 
fon of the Sbherift. 

And tf the Mature of the Ching wl nat bear an Aion, 
the Addition sf falfo & malitiofe will not ba it. 

And ye took this Difference concetning Akans upamw tHe Resuts, 
Cale, viz. where a Wauis compciiable ta do an AE, and fo 
ers init, there an Aion twili not fie; but tf a Wan vez 
luntacily puts bimlelt upon tuch an Ak as is prejudicial ta 
another Perfor, there he hall have bis Aion; and upoy 
this Difference it is, 

Chat it lies nat again an Indio, becaufe he ts wpa aaion far ie 
bis Dath, be thrutts himlelé not tnto the Batter; but ace 
Hainft a Potecutor it Doth, becarife he comes in boluntarify, 456. 

Qnd fo it lies not againit a Judge, becaule he is bound 
to vive His Judgment ; and fo it is of a Juttice of Peace, 
when Complaint is made to im; but if a Juftice of Peace 
will, Without any Complaint, fend fo2 a Party and irapeifon 
Him falfo & malitiofe, there an Qition lics amain him, as 
well as ayaint any other. 

Belides, fovie Chings in their own Matures are not ac: 
tisnable; ag it lies not ayaint a Led fo2 refuting ta ad- 
mit a Copphoider, nor anain a Wan for a Wreach of Cruk: 

St lies not again a Citnels that gives Evinence, by at 
leDring that be Did ff falfo, malitiofe & fcienter. Hutt. 17. 

And to fay that he did it (ciencer auld uot Help fit; as 
to alledae, that a Judge, khowiig the Law to be clear faz 
HM, DID Delay Him, o2 give his Opinion avaink him; 02 
that a Bithop, knowing His jPatraw’s Citle to be clear, div 
retufe to admit without a Jure patronarus, fndeed in fome 
Gates fcienter ig material, as in Cale of F DoOy €92 praron is: 
Lilttiy Sbheep, o2 keeping bis Servant o2 his Wiffe; but 
in thofe Cafes, if it be proved in chidence, that the jarty 

pad 








Bl 


(580.) 


Gaming. 
Ante Cafe 
455, 501. 


G81.) 


Settlements. 


Ante Cafe 7. 
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Hav Ioatice of it giten Hin hy any Body, he mutt tae 
Watice at his Peril, thaugh be doth not beliche it; fo2 there 
he map cafilp prebent this Wilchiet, by turning "amay the 
Servant, o2 hanging the Dag. Wut here the Sherif can- 
not babe fuch certain aOWMIeOBe fo2 one Warty map telf 
Him fech a Wan fs Bulp eicced, and another that another, 
Another Ching alledged was, that this is a MWilchiek that 


tan never happen but in Darliament Cime;, andthenthep 


may punith the Sheri fo2 it, if be misdemean himicie. 
qua upon thele Reafans the Judgment was revericd, 


Hudfon verfus Malin. 


T fuas Held in this Cale, and fo adjudged per Curiam, 


that tufere ane plays, any another Letts, and a chic 


jQerfon lofes ta them beth, and gives a ‘Bond for ninety — 


JDounds to one, and tinety Wounds to the other, that both 
thele Wands were boaid by the Statute, though they were 


riven to feberal Perfons, and though one wan by Betting — 


and the ether by [Blaping, for the Judges will coufirue this 

Statute as ertenfibely as may be, for fuppeefiing of Ga- 
ming. & Cale between Danvers and Thiftleworth twas citen 
by Levinz, when tt twas held, that if a Wan had {of— rool. 
and paid ft, pet bis Wond would be good for any Sunt 
under 100). Wut the Court faid, that Cale ts not ike ee 
fo bere Bond (§ given fo2 all, 


The Town of Stanlock verfus Bampton in Ox- 
fordihire. 


NE Barnes Had been tong fettled at Bampton ft Oxford- 
fhire, and afterivards a Copphald Cftate for Life, in 

a Cottage wath about 40s. a Beat tt Stanlock, came ta 
him, wbich be purchafed. Jt twoas Held Here, that Barnes, 
if be pleated, might gu ta bis own Daule, though the 
Galue was fo fmali; fo2 the Cown is not chargeable ta 
maintain him, fo long as be bath any Ching of his own; 
and thound the pearly Galue be but tmall, pet be map teil 
it and raife Waneyp, if he will; hut they all liketwife held, 
that the Cown of Bampron could not force him ta remave 
thither. And the Dyer that was made by Fuftice Atkins, 
to remove Him from his own Moule ta Bampton where be 
was lat {ettled, was quathed, this appearing to be the one 
5 IN 
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N a Cale between a Cown i Hertforhhire and anothet (53x. b.} 
i itt Buckinghamfhire, it was Held, that if a Wan five fn Settlement. — 
H. fo2 a good Cinie, and chen goes toa G. and there falls 
fo fick that be is not capable of being removed back to H. 
though He lie in that Condition fo, many Days, this Mall 
acguite ma Hettiesieiit. 


Harvey verfus Jackfon. (582.) 
HE Devendant was bound to Deliver tem Duatters Tender. 
of Cow toa the jiaintif— at o2 before fuch a Dap; 

and be pleads, that he tendered tc to Bim at fuch a Jplace 

befode the Day, and none would receive ft, and Doth not 

fay that be went to bind befor to know where be would re- 

ceitie tt, and tendered it atcowingly. 1 Inft.210.b. Gnd it 

Held no good plea, 


Mayor of London wverfus Gorey. (583.9 
Ndebitatus affumpfit queftioned whether it wanid fie f02 pracbitatus 
the Duty of Scavenger? And the Court inclined that afumpic. 

it would, and thep faid, that if a Wan receives mp Rents, 

and claims then as his own, Imap have Ocht again bim 

fo2 if, and they citen the Cafe of Afton and Woodward, 

Wwhjete alt Indebitatus affumpfic Mas bought for the Receipt 

of the Profits of an Dice of Clerk of the Papers, 


Sfumpfitr. Jn Canfineration of ta Ouineas given Hii, ¢584.) 
he promifend him thee if be DID not beat J. S. aut af the Confideration. 
JOound hetore fuch a Day. Budginent was arreited, be- 
caule the Court will difcouvage fuch untawiul Ais, 


as | DE 
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In Banco Regis. 


Cos Day verfus Caudrey. 


YSNHE Defendant being Crecuto to a Debtor of the 
Plaintit Din promife, that if be Di take upon 
biinfel€ the Guminifttation, be would pap him his 
Debt; Held na Conlideration, bei moved by 
Holt fi Atrett of Judgment, ) . 


Confidera- 
tion. 
1 Roll. 24. 






(586.) RESPASS, the laintift Declares in Eafter-Term for 
ins, a Crefpals Done the 18th of April; and it was mobed 
in Arve of Judgment, becaule the Cerm beginning the 

Term but one rath igt April, the Detiatation ihatl telate to that Time 
; =e which was bein the Crethals Done, and it was Heid to be 
10 192- pouches but Twifden fam the Gerdit might Have helped it 
if i¢ hav been (pectal, to find the Creipats one before, And 


the fame Davy a Cale was moved in Cjetment, where the - 
atntiff Declared of an Cjekment after the Cime of the | 


Declaration, 


(58%.) Smith verfus Abel. 


Eistenene Cenant for Life, the Remainder for Lite ta C. Re- 
spac Ver - BY, mainder fn Fee ta 4. Bolevies a Fine come ceo ta C. 
Cie DQueftion was, whether this were not a jor s 

I ot 





EES Oo 
De Term. S. Mich. 1676. 435 


hoth theic Eftates, Vide r Roll. 852. 1 Inft. 252. 9 Co. 106. ayia of 
Ow. 243. Ft was atyuedD pro and con. Sed Curia adv. wali 
Garrett and Blizard’s Cale, 





Bradbourne’s Cafe. (588.) 


T jas moved by 992. Solicite, for a Crial at Bar, Le- Tretpas a- 
caufe of the Matter of Law which Di avife upon the a8 au GIe 
Cate, which in Efiet was this. 

Bradoou ne {yas Colleo. upon a Decree made by the 
Canunifisners of Sewers, which beitiy removed inta this 
Court was adnuiled, and the arties upon wha Bradbourne 
Had levied Monies hoourht their Ations again hin. Che Due. 
fiion was, whether be was liable to the Atians, fo2 althounh 
the Dectee was adnulled afterwards, pet it was fin Force 
when be Iebien the Waney? 

Quod ft was compared to one Turner's Cale,in which Twifden 
{aid be was Countel, which was, that an Ation was heounge 
again vite that came in Aid of the Shertff ta ferve an Erecu- 
tion tipan a Zudgment, which was afterwards Vacated upon 
the Hecondary’s Certificate, that it was irregularly obtained ; 
but Twifden fait, that was a Hard Judgment, as he always 
thought, but the Reafon of it was, becaule that it Bid not 
appear that the Defendant came in Aid upon the Connnand 
of the Sheriff; but fo all that apyeared, he voluntarily 
thutk Hindlelt inte it, and be faid the Ation would not Fave 
lait again the Sheriff; but Sir Francis Winnington fiz, 
that the Reafon was, becaule the FudHment being trreguiar- 
iy obtatired, was now as thaugh (€ never jad bec, and was 
HID ab initio; but if it had been an etranecous Judgment, 
and fo onip bodable, no Action would Have lain, upon the 
Realon of D2. Drury’s Cafe, 8 Co. 143. 

Che Court direted to have the Watter tricd in the Coun: 
tty, and the Spectal Watter to he found. 


.'T was fatd bp the Sttemney General, that wo Merit of €Er- (538. bd 
ae lies upon a Judgment given upan the Statute of Ercr- 
inton. 


Hoxsats Were Mmeved fn, for nat wolag on after Patice (589.) 
_7 wider: of erecuting a Uric of Inguicy, ana the Court Cots. 
daid if was a Cae prime Imprefionis, anv thetefow thep 

auld 
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jwould coufider of it: Gnd per Twifden, Che Court gives 
Calis fo net going on ts Crial, per le Stat. 8 Elz. 2. which 
nives the Oelenvant cots where the Plaintie delays. 





(590.) Dunvell verjus Bullock. 
Arglice. ROVER pro quodam Ferramento, Anglice an eatt 
ane es ange; moved in Areek of Judgment per Levinz, be- 


(yeee erin caule there is a poper Latin Cow fo2 a Rane; fa a 
Range aid a Opete are allane, avd Crates ig paper, hut 
the Coure inclined, tyat it was well enough, becaule ‘here 
was 110 peoper Cio fe. a anye, Style 313. 


(591) Duke of York. verfus Sir Jo. Danvers. 


Forfeiture per / HIS Cale was argued again by Walop and Sir Fran- 
Ren cis Winnington. 

; Walop argued, that the Cftate was not given to the King 
hy thefe weneral (ies; fo2 Hereditaments here is the 
only extenfive Clow, and this doth not tmplp Anberi- 
tances, but fuch Chings as map be inherited, and he citer 
Plow. 560. 3 Inft. 19. Hob. 340. 11 Co. 63. 3 Co. Dough- 
ty S Caie, : 

Qit ta the fecond Woint he argued prout Levinz ante, anv 
cited 2 Roll. 472. 1 Cro. 123. _ Jon. 160. De fatd this tnftan- 
taneous Seifin was but by Fition of Law, ang the Law 
will not create Fitians ta occafion Foefeitures hp Wenal Sta- 
sues which ought to be taken firtilp, and not extended hp 
equity, 

' Winnington Soalicita, General argued econtra. 

shiny be fain thig AE of 13 Car. 2. c. 15. proceeds itt this 
Betjaw. 

‘1. Ut Beleribes the Chings that are ta be fogfeiten. 

2. @he Ettates in thafe Chings, viz. Hereditanients, 
Leates, &c. 

3. Rights and Conditions, whity ave mediums fo acquite 
Chitys. 

Gna he fait it would give great Linht inte the Matter ta 
oblerve the Series of Cimes, and the making of the feve- 
tal Statutes that were chieip concerned in this Cate. 

{ti Hen 3. and Wing John’s Cime, the Barons being of 
tett ft ichellian, and fo bp that Means {table ta Attainders 
anv Hontetcures of theiv Cttates, Ming Ed. 1. who ar! * 

€ 


SS Se ae 
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wife Winice, in the 13th Bear of his Reign aflented to the 
Ptatute de Donis, which by Cankirudion aia preferve Cfkates- 
tail from Forfeiture, which before that Statute were but 
Fees conBitianal, anD poft prolem fufcitatam fwere as well fe2- 
feitable as alienable, but after this Statute they cantinuct 
neither forfeftabie 02 alfenable till 12 Ed. 4. twehen the an: 
weiitian ef Cammean Recoveries began ta hake thei as ta 
the Giienatian ot them. Gnd then the Differences between 
the sule of York and Lancafter befg reconcited by the 
ggarciane of Hen. 7. to the Daughter of Edw. 4. in the 
fourth Bear of His Rein came in the Statute of Fines; 
Lut pet they were not foreitable fa, Creafan until tois Sta- 
tute of 26 H. 8. when the Cars being at an nd, and 
Hen. 8. Having both Rinhts in bit, they were not iike 
ta revise, and fo there was not that Danger of Forteiture 
ag wag herore, 

Gnd this was the fiir Cime that they tere fortettable at 
all, and fram Hence He BO infer, that although before this 
ime, Statutes that had general Miows, as the Statute 
of Premunire, fwere Not Confitued ta ertend to Cffates-tail, 
becaufe they mere not forfeitabie, pet fince thep are made 
forfeitabie by that Statute, they map he camporifed in gene- 
rai (02s, and he cite 1 Init.130. 2 Inft. 334. 2 Roll. 503. 
7 Co, 37. Nevili’s Cate. 

And to the fecond ioint be argued ut Sir Jo. King fupra ; 
and cite Plow. 104. 1 Co. 48. 7Co.9.. 1 Inft. 349. 9 Co. 
to. 1 Inft.22. Curia advifare vult. 


Chamberlain verfus Ainfworth. 
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(592.) 


OVENANT was beoaught ft London, and a Breath Vite. 
afigued for hindering dim fram Digaing i Wines, 2% oO 


that the Detenvant leafed to the [lati in Lancashire; thz 
Defendant pleats Covenants perfauned, the plaintiff re- 
plies, that the DetenBant Dia inclofe the Bines tn the 
County of Lancatter, and iflie being taken upon that, and 
tried in London, it was MoaReD in Greek of Judgment, be- 
cauie the Crial was in a wang County, and the Queftion 
was, twhetver o2 no it were Helped by the Statute af the 
16 & 17 OF this Hing, cap. 8.2? And Wylde and Twifden help, 
that it was tot, faz then by this Adeans they might Daw all 
Caules aut of the Countics Palatine, and this Qiion was 
as much lacal as tight be; and wecaufe it tas fafd the 

Spel Jutpes 


1935 540» 
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(593.) 


Fee by De- 
vife. 


2 Mod. Rep. 
25. 


C594.) 
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Judges Had otherwife refolbed in the Conunon Pleas, Ad- 


vifare volunt. 


Hatton verfus Read. 


B. Dad Ilue two Sons and two Daughters, and he de: 
vifes the Lands in DQueftien to bis fecond Son, upon 


Condition, that he Hauild pay five Pounds a Vear a-piece ta 


his twa Daugiters, to be paid quarterly during their Lives - 

and by a Special Clerdit in Cjetinent it was found the 

Lands were ef the Clalue of eighteen Pounds per annum. 

Gud the Queftion twas, whether the fecond Son by this 

Devdife had a Fee, 02 fo2 Life? And it was adjudged fn the 

Common {leas, that he hada Fee; and a MUvit of Error 
was bought here upon that Judy qiment. 

Jt was agreed, that if the five Pounds per annum han 
beet to have been pato out of the jeafits of the Land, that 
it would babe been but fo2 Life; fo2 there the Devitee coula 
Hake beet at no Prejudice. 

But here he waste pap it during the Lives of the twa 
Daundters, and they might furbive Him, and fo he might 
nay more than the Galue of bis Eftate, if it thould be fog 
Life only, Wut the Argument was Deferren Becaule the 
Judges had no Weoks, 


Price verfus Davies. 


Rover and Converfian pro decem juvencis, Anglice Wiyf- 

{oacks and eifers. Jn a Crit of Error moved to 
be ffl, becaule it is not afcertained dow niany Bullocks anv 
How may Weifers. And a Cale was Cited bp Wylde, where 
it wag pro viginti ovibus matricibus & vervecibus, and Doth not 
fay How many of each Sort; and held to be bad. 

Che Court tuclined that it was naught; but if it had been 
ro juvencis it mould. babe keen good enough, for then ft 
fhauid be intended itt the Walculine Gender; hut here the 
BRealon why it is bad is, becaule the Defendant cannot tell 
How to prepare bimfclé for bis Defence, untets he had fet 
forth bow many Bullocks and bow many eifers. 

Viginti averiis they Delt was naught. Wut per Twifden, ff 
it poceed and fap, viz. Ovibus, juvencis, &c. ft {8 good enough, 


fo2 it at be intended twenty of each, Hill. age Car. Rot. ve 
avi 
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Navi cum apparatu, Anglice the Cackle; &c. gasd enounh, 
for it hall be intended the Cackle and Furniture belonging 
to that Sbip. 

Another Erceptian twas taken, bectaule it wags pro 10 nu- 
metis ftraminis, Anglice Chaves of Stat, whereas he ought 
to have made a C920, if there Had been no Latin Mow faz 
it, and not Have taken a Latin C920 that had another Sig- 
nification. 

But that the Court inclined might be well enough, be- 
Eatfe there was no Latin Tod fo2 a Chae. Vide le cafe 
de Wet D, Wagftaff. At laft the Bufinels tuas compofen, and 
fo no JuBgment given, 





Has indebted ta B. and A. Dies, and after B. comes (595.3 
» to C. and Demands the Money, and C. tn Confinera- 
tion that B. would forbear bis Debt, (o2 ta (ue) did pramife 
ta pap dim. 
Ovj. Che Defendant Bemurred ta the Declaration, be- 
taufe the Plaintiff Had not averred, that the Defendant was 
eErecutor o2 Adminiitratoe2, 02 that any Goods came to his 
Hands, andfo Did not appear to be chargeable, and then 
there was no Confideration. Cound 
Wut ta that tt was anfwered per Curiam, that the Con-, rot. rs. 
{ideration is gad enough, fo2 bere it is to forbear gene- 
raily, and that muf— be intended a Forbearance of all Yer- 
fons; but otherwife it had deen, if it Dad been to forbear 
the Defendant. 
— Qnother Objetion was made, that this bein a collaterai 
Promile, and no Oebt Due from the Oefendant, Here ought Request. 
to babe been a Requett. Ante Cafe 
But to that the Court anlwered, that a Wequett was not 12° +? 
neceffaty, the jamife being genevally to pay, and not owen 109. 
upon Regueit. 


Sir Jeremy Whichcott’s Cafe. (596.) 


E having the Office sf Marden of the Fleet {tt Fee por caters. 
N granted {t ta one Duckinefield fez Life, wha fufierey Officer 
a }Ozifoner that was in Evecutton for Debt to efcape, and ans" 
Aition of Debt twas bheaughte agai Gir Jeremy Whichcore; 
and this Watice found upon a Special Cerdié. 


ant 
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qua the teat Duewion “was, whether 02 id tije Rever- 
fioner in Fee fhouid be chataeatle fo. Cicapes fulleren bp 
the Dificer fo2 Lite? 

And it was argued by Wallop pro quer’: Gud He oblerhen 
Where one Wan fhauld be charmed for the AEs of another 
Dflicer, wha erectites the Oiice as it were by his joivitp, 
and fo be is efteemed His Siperia2, 

1. There a Wan fs eleked ta an Office, the Cleitaa is 
eiteciied a Superisz. aInft. 114. 2 Inft. 175. 

2. Mbere a Wan is recommenvwed to an Dice. 11 Co. g2. 
(Gut that Mz. Attorney anfivered was by che Ging’s 1Drer0- 
native only. | 

3. UMikere an Dficer is Dependant upon anather. 9 Co. 98. 
5 Co. 48. 3 Cro. 386. Poph. 119. 2 Inft. 382. Jf appears, 
that by the Counnen Law the Superior was to anfiver foe 
his Deputy, 2 Inft. 466. 

Gnd be cawipared ft to the Cafe af Moffe and Slow, where 
i¢ was Held, that im Cale of a Shiv, tt the Waker was in. 
fullicfent the Owner was to antwer foe it; which Cafe was 
lately abiudyed in this Court. 

932, Attorney argued pro def’: Gnd be argued 1. Qoumit- 


tiny that the Cenant fo Life were a Deputy within this 


Statute, pet the Giian ef Debt was not an Aion within 
the Weaning of the Statute ef Weftm. 2. fo2 if (t were, then 
the Statute af 1 R.2. 12. tags made in Gafit, Plow. 35, 
Bro. Efcape. 

Qna it is plain, that feberal arts of this Statute da 
Net extend to Aitians of Delt, but as the Stattite De donis 
is called the Statute of the Great sen; fo this Statute of 
Weftm. 2. cap. tr. may Iwell Habe that ame, in as much 
as it Deth chiefiy concern Great Wen and their Accounts 
with their Watliffs. 

Bp this Statute the Lows might appoint their own 
Judges for Accounts, and the Wartp had no Remedy but 
DiS CTHvit ex parte talis; but na Ban will fay they may Da fo 
ii an Aitien af Debt. 

By this Statute, a Wan that was committed bp the Au- 
Ditors might be kept fe Frans; but fo ought not a Wan that 
is fi Crecution fe. Debt, unlels upon an Cndeavour ta 
eicape, 92 fame ether Wishemeatiar, 

By this Statute, a Wan committed for an Account 
male His Cleape, the Gaoler was table ; but in other Cafes 
the Sherit is chargeable, as appears by 3 Co. Weftbyes 
Cae. 

I 2. But 
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2. But he held, the Meverfianer in this Cale ts not a Suz 
perior; fo2 there be feveral other Cates where the Taw 
may babe its proper Cfict, and therefore Mhall not be firatn- 
ed to an improper Signification, as a Sberiff is fuperio2 ta 
a Wasler, a Low of a Liberty to bis Bailiff, but tf a Bat- 
lift fn Fee Mould grant bis Waiitwick for Life, be that had 
the Fee will not be Superior, but the Low; for othertwile 
there will be tixa Superior, and then tt would be juncer- 
taitt which the Statute means. 20 Ed. 4.6. 38 Ed. 3. 25. 

Gnd he fait, that the Cale in 3 Cro. 386. twas reported 
contrary by Moor, pl. 587. there the fame Cafe is re: 

o2ted, | 

ann he fain, if the Reverfioner in this Cale be charae- 
abie, it fs efther by reafon that be puts in the Cenant for 
Life, and then, if this Cenant for Life Hould ovant over 
to another, be mutt be chargeable, becaule he puts him in, 

2 elie it mutt be bp reafon of the Cftate that he hath in 
Hin; and then the Confequence of that would be, that the 
Qflignee of the Reverfion in infinitum fhould be chargeabic, 
which would be abfurd , fo2 there is na Attendance in this 
Cale by the Cenant for Life upon the Reverfion, fo a 
Went cannot be referved out of it; as Jewell’s Cale, 5 Co. 

Ana thourd this feems to be the Dpinion of Low Coke, 
gli. 98. pet no Authorities cited by bin there Do warrant 


His Dpinion, And fo he prayed Judgment fo the Defen- 
dant, 





Re may bing in the Juucipal any Cime before the (596. b.) 
Return of the fecond Sci’ Fa’, but if it be the la Day, Bail. 

it muft be (per Twifden) fedente Curia; fo he aid, be re- 
membered a Cale, where the Bail weoughe in the Principat 

as Jude Bartlece Was Hoing Down the Dall, and it twas: Roll. 332. 


‘toa late. 








Holt’s Cafe of Gray’s Inn. Gam 
HE Coypoation of Abington wag by the Mame Of yranaamus. 
Mayor, Bailiffsand Burgeffes: Qt a Mandamus being 
 fent ta them upon the Account of 992. Holt, wha was re- 
_ mabed fram the Recowerhip of the Cown, it was direken 
to the Mayor and Borgeffes only; and it appearing hp the Re- 
turn, that by the Wing's Letters Patent they atone had the 
ower of Cletian and Amotion, the Quettion was, whe- 
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(598.) 


"Trover. 


(599.) 


Devattavit. 
Affets. 
3 Keb. 778. 
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ther the Writ was well Direted, 02 whether it ought not ta 
Habe been Direten to them by the Mame that they were in: 
cowporated by? 

And it wags argued by the Attorney General, that ft was 
well Diveted, the JPower of Clekion and Amotion being 
folely in the Wapor and Butvelles, and the Bailifis hading 
nothing to Do with it; and for that he cited Dy. 333. and one 
Eftwick’s Cafe, tobich is in 2 Roll. 456. although that point 
be not taken Fotice of; and one Dy, Patrick's Cale, there 
the Writ being div etento the Senior Fellows was Helv 
Kood, tho’ the Caliege was incoepoated by another ame, 

Offy on the ether Side argued, that tt ought to be ot- 
reted to the Corporation, and fo be faid it was Held in Tay- 
lor’s Cafe, 1 Rol. Rep. 409. 3 Bult. 190. 

Qnd Saunders faid, that although the Dayo and Wurgefies 
might have the jower of Clettion, vet it DID not follow 
that they had the ower of Restitution. 

Wut Wylde, Chat totil follow bp Jimpilication. 

Twifden: Che Binns Oant hall not be taken bv Jmple 
catioy, Curia advifare vule. 


Hicks verfus Penderis, 


ROVER pro una parcella lintea tnas Held naught, bp 


reafon of the Jncertainty. And per Twifden, a Jait — 


of Dangings had been ruled naught, becaule none can tell 


what it means; but a Wait of Wellows o2 Gloves good — 


enough; and be cited a Cale between Greene and Greene, 
where it was faz fir Parcels of Lead, ruled naught; and 
Judgment was here avrretied. 


Norden verfus Leven. 


SHtrangee Having powletled himfelf of JPart of the Ju- 
teffate’s Eftate, the Adiminiffrate, enters into Articles 

with dim, that he Hhould have the Goods, and that he Hhould 
pay fuch and fuch Suns of Waney, the Money was not 
paid at the Cimes, and the Aominiffrator tues Him, and 
puts bin in Wrifon, where be now is, but could never get 
the Woney of him. Che Question was, whether o2 no this 
Mould be a Devaftavit in the Aominiftrater for fo much, to 
that be thould be chargeable to the JPlaintift as though this 
Had been Aflets in bis Hands, though he never ui i 
I 000s 
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Goons in bis Hands, noz Bid eber receike the Waney fo 
them? 

Qnd it was argued by Saunders that he Mould; foz by 
thefe Articles he bad barred himlel€ of His Remedy to re: 
cover thele Goods, and fo it fhall be all one as if be han 
releated to hin that had thele Gasds in his bands, which 
would cevtainly Have beet a Devaftavir. 

Pollexfen econtra: oz the Qominifirater dere Hath done 
that which probably was fo2 the Aovantane of the Fntelfate’s 
Cftate ; for whereas before it was a Ching in Aétion and un- 
certain, now He hath reduced it ta a certain Debt due bp 
Deed; as if an Auminiffrator thould take a Bond foo a 
Debt that was Due before by Contrak€ only, oa Judgment 
for an Obligation, though be never bad any Fruit of it, 
pet it {would be unveafonable ta chatae bim as fo2 a De- 
vaftavit. 

Wut the Court doubted of it; fo2 they (aid, this was 
tantaimeiunt to a Sale of the Oosds, in which Cafe the ad- 
minifivater thall be charged, thaugh be never receive the 990- 
ney. Ideo adjournatur. 








Ireton’s Cafe. 
(600.) 
T was held, that an Inquifition found of a Felo de fe wag 
traverfabie, although mp 1020 Coke halds the Contatry , Ante Cafe 
and it being removed here by Certiorari, thep twere admicten eae 
ta traverte it. 


Canfon’s Cafe. 
(601.) 
Ction fur Je cafe, and Declares, that tuhereas A. was in- 

Debted to bint 20s. & ultra, B. in Conkideration he twoulp Declaration 
forbear it, promifed to pay him. After a Cerdizt Tudgment incertain. 
thas atrefted, becaufe of the Jucertainty of the Sum in the 
Declaration. 


Felo de fe kills Dimfclf in the Mane. of A. and hath a 

Leale fo Pears in the Bano of B. Che Dueftion 602.) 
was, twhether the Lod of the GWaw02 of A. 02 of B. fpolh Forfeiture by 
Have this Leate, (fuppofing both had the Grant of Felons *°°*~ 
Goods]? And it was Caid at the Bar, that the Lad of 
B. where the Land fies, hauld pave it. 


Aftrey 
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(603.) Aftrey verfus Ballard. 


Mines leafed. Leale was made of Lands, with all Mines, profits, 

ne &e. and in the Lands tuere Wines, fome open anv 

omee™°S Tame clofe, Che Duekicn was, whether o2 no this paflen 
the Wines not open, fo that the Leflee might Din? And it 
was alledgcd, that although ft be Coke’s Dpinion, x Inft. sa. 

5Co12. that they do pats, pet there is na Authority that is cited bp 
him that warrants bis Opinion, and thele Cales were ci- 
ted, Fivzh. Wafte 82. 22 Ed.4.8. 17 Ed. 3.7. 2 Roll. 816. 
3 Cro, 683. Sed adjournatur. 


(604.) The King verfus Moor. 


Meownation was preferred anaint’ the Oefendant, for ta- 
ting away a Waid under the Ane of firteen Pears, a: 
nant the Till of the Guardian, upon the Statute of 4 & 5 
Ph. & Mar. and if was mebed in Arreft of Judgment, chat 
this Court hath not Furisdition of the Watter, becaute hy 
the Statute tt is made puntthabie tn the Stav-chamber, o2 
before the Auttices of Atife, 
jorifdidin Out tt wags refolved, that the inns Bench hath Furit 
of BR. pieion in ali Matters, untels there be pobibitoy To0s in 
the At of Parliament; and therefore in the Cale of Bae 
ftard-Childeen, though it be fald, that the Sefiions thall fi 
nally Determine, &c. pet this Court may cuath any Dders 
that they adjudge Mealy made, though they cannot make 
AnteCalesog. yey Dwers, and wherelacver a Statute hath peabivitarp 
Wionds, this Court hath Jurisdittion, 
Qnother Erception was, becaule that it was alledaed that 
the Defendant exiftens etatis 14 annorum Did take her away, 
Tuncexiftens. AND DEth not fay tunc exiftens, and then exiftens (hall relate ta 
PottCale6o7. the Cime of the Wnfownation, as in an Wndiement for a For 
cible entry, if it be Exiftens liberum Tenementum J. S. and 
Doth not fap tunc exiftens, it is naught. 

Wut it was vefolved, that this Cale differed from that, 
for when it is aliedged, that he exiftens of fourteen Bears of 
Age Did take her away, it Hall be properly intended that he 
was of that Age when he did take Her away, 

Qnother exception twas, becaufe it was foeminam inuptam 
inffeat of innuptam, and that there tas no fuch Ccto20 ag in- 
upta. But ta that the Court anfivered ft was well enough, 

I as 
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ag Mamilla {uffead of Mammilla fn an Jndétment, and Helv 
yao. 

Qnd the Court over-ruled all thele Creeptions, and it ap- 
pearing that the Defendant had carried Her away upon a 
Morte before him like a Calf, in an unbandlome Wanner, 
and that the was worth :,00001, Che Court fined Hint 5001. 
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Aftrey verfus Ballard. (605.) 


SHIS Cale being now argued hy Serjeant Pember- mines. 
ton pro Quer. tie Court feemed to incline ta my 4° es 
B= - La Coke’ Dpinton, 1 Inft. 54. Chat the Wines 7? °°? 

~ ope aly pated, and that the Tod Mines would 
he well fatisficd with that. Wut looking tnto the Cale it 
appeared that the Co Mines was not in the Qaant, and 
then thev held it clear, accoding to Saunders’g Cale, 5 Co. 
that the Lefice could not open any tie Wines, and fo gabe 
Jad. pro Quer. nif. 





Abraham verfus Conyngham. (606.) 


‘IR David Conyngham, heii poffeffeo of a Geri fo Term old by 
Pears, makes Git David his Son Erectita,, and dies ; 7am 
poung Sit David makes Dis Erecutoe by a CHill made tit the Refafal of 
Scotland, and dies; the TUill not being vifcevered, one Brad- the ann 
borne takes out Qominittration, and fells the Term, after: seal Ver- 
wards, the Will being Ddifcabered, the Executar tefules, 2 
§ OX and 
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(607.) 


Anglice. 


AnteCafes go. 
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and the Ecciefiaties! Court revoke the Auuinitration grant: 
e0 to Bradbourne, aud mrant ft tu anether. Che Queftian 
wags, whether a2 na tbe Wilaintiff, who was the Gendee of 
the fir Adminifrater, bad a good Citle again the fecana 
Aaminifiratea ? | 


Saunders argued far the Wlaiutift, be admitted, that if the. 


Executor had not vefulen, but Had taken upon bimlelé the 
Erecutawhin, the fir Adminiftcatian bad been voin ab 
initio, aND fo Had al Sales and GOitts made by him, accor: 
ing to the Cale of Bracebridge and Fox ft Plowden. ‘Sut 
when the Execute, vefules, be ts never Crectite: at all, for 
His Refulal atl relate ta the Death of the Ceftataa, fap a 
Wan cannot be mahe an Crecuto whether be wil o2 no, 
and he cited ited’s Cale, Dyer 3172, pat tf an Evecutes 
Dies befage (auobate, bis Eretiita, is not Crecuter to the 
fir Ceffataz. 

Levinz pro Def. argued, that the Crecuts2 bat an abfotute 
Jnterekt in the Cekaters Cate before Pwobate, until Re- 
fufal, and minht releafe Debss, o2 fell anp of the Ceftatars 
@osds,; and tf fo, then the Gominitirace, cauld have na Tn: 
tereft te transfer til tbe Crecuto: bad refuted. 

2. Che Oadinary had na ioawer ta commit ADininiftration 
til the recente refuies, and J. Fwifden cited a Cafe 
where Gominiftration at bee conmiitted firteen Pears, 
and a Cail attertmacne found, tha all Sales and AQits Done 
bp the Aumintitrate were vain. 

3. This cannot be rood hy Relation, for there is no Cafe, 
Inbete a Party is to Ba an At bp Gittue of an Quehoriep, 
ann hath nat Wower at che Cime when the Qe is Dane, where 


i¢ fhall be mood afterwards by elation, and ta that Effet 


the Aetoney General argues. 

Gnd the Court termed to inctine hat the Aomitiffration, 
an ty Confequerice the Gale of the Cerm, was void till the 
cErecuta2 had refuted, and that hound it were a bard Cafe, 


after a CUill hath been fang concealed, ta avoid all Gis Done 


by an Adininificats, pet the Law being fo, it might be fit 
for the Wactliacient ta canfiner of it; but the Court coud 
not alter if, Adjournatur. 


Dunvell verfus Bullock. 


ROVER pro uno Ferramento, Ang! an ftom Range. 
Woven tw Arrek of Judginent, becaule there is a po- 
per Wor for a Rusige, as Crateuta gy Crateuterium. sh 
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Gnd Twifden faid, that Inftrumentum ferreum, Anglice a Po Cale 662. 
Morve-tlock, 62 a Wale of Fetters, twith an Anglice, Hav 
been Geld good cneugy, Inftrumentum, Anglice a JPedingree, 
Hav been goon. 
Septem libris ROOD, Without faving what Wooks they were, 
and fo fo2 fo many ipair of Stockings, without fapiing what 
SHlrackings.., 
Vetticu Jineo Pas Mehed ta be natiahe without am Anglice, 
but that nas Heid well enotgh;, and Judge Jones fad it 
wMinht be fntenDed a linen Get, 








Jeciment pro 10 Acres de Terreset Communia pafture. Apres (608.) 
Bb Verdict & Judgment en le Common Pleas un Breve de er- Ejectment de 
ror fuit poft icy. Et fuit move per Serjeant Barrell q? Ejeétment Om" 
ne gift de Communia pafture, athough an Aflife doth, for an 
Qflife will fie of a PPitcary, and fo will not an Ejeeiment. 

But it was argued on the other Side, that although an 
Cjetment will not lie fox a Common bp it (elf, pee when 
Land is joitied in Cyettinent, tt Hail be intended appurtenant 
to that Land; to which the Court inclined, Er adjournatur. 


May verfus Trye, un Barrifter de Grays Inn.° (609) 


oye. tecites, that whereas the PDlatntift bad aligned Covenant. 
“| ober a Patent to the Oetendant, fo2 regiftring the Li- 
cences of tuch as went beyond Sea, (which Patent in Law 
DD appear to be void) the Defendant di covenant to pap 
470]. per Ann. £02 feben Pears. 

Jt was argued by 2. Solicitor, that it appearing, 
that the [Datent was void, that the Covenants thoula be 
Lewd too: Wut the Court denied it, though they admitted velv. 19, 23. 
the Cale of a Covenant ta pay Rent, if the Leafe be vos, 
the Covenant is voitteo. Wut they fain here the Recital x Roll. Rep. 
of the Patent is only the Confideration, and if there be no 19% 
Conlideration, vet the Covenant is good. 


DE 
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Dr. Vofcius’s Cafe. 


% R. Vofcius hein a [enfisnary of the States in 
f) Holland, upon fome Difference the States took 
E 7 away bis JPenfton, which was 150). per Annum, 
and he was forced to fipy inta England. Dr. Browne, 
tubo was bis gteat Friend, bp his (ill devifed Lands to 
Him during His Crile, and atter it thauld pleafe Oop, bp 
his JOovinence, ta refiere Him to His own Country, then to 
the Leffo2 of the Jolaintifi and ber Deivs, after the Cars 
teere ended hetween the Dutch and the Englith, the JPlaintité 
ings an Cyjettment ; and this Matter being found by a 
Special Cerdict, the tole Queftian was, whether o2 na 
D2. Vofcius’s Cantinuance Here now fhould be called an 
Exile within the Intent of the Cefkator, and fo his Cftate ta 
continue > 
And ft was argued by Pemberton pro Quer. Chat this Con: 
titwatice now feeimed to be Loluntary, and fo could not be 
peoperiy calfed an Erie, and faid, that where an Cftate is 
to babe Continuance ttl an At be Done, and that be profer- 
e0 to be Done, o2 be inthe Power of the Party wha hath 
the Eftate ta Do it, that the €ttate Mall be Determined, as 
there an Annuity is granted till the arty is promoted to a 
Werrefice, if JPomotion be tended, althounh he refute, pet 
the Aunuity is Determined, 
I Holt 











De Term. Patch. 1677. 449 





Holt pro Def’: Crile {5 twefeld, exilium voluntarium & com- Exile. 
pulfarium ; ag twhere a Man leaves his Country, be is as well ae 
eriled as where be is forced to leave it, Calv. Lexicon. 

Qnd although it be found here, that the (ars be ended 
betwirt the Dutch and the Englith, pet this makes nothing 
tothe Defendant; and be fatd, that 1 Inf. 53. b. cited by 
Serjeant Pemberton makes firanaty fo Hin: fo there rile 
is name hut a Oepartuce of the Cenants,for being made 
poo, which is suit D2, Vofciuss Cale, having his Annuity 
taken away from dim. 

Twifden, Wylde and Jones, feemed ta incline for the lain: 
tiff, fo2 they faid, that now, fo2 ail that Did appear, bis Stay 
Here was noluntacy ; which could not be intended by the 
Ceffator, that he hould Have the Lands let bim ftay here 
as long as be would, fo2 then thefe Clos, When ir fhould 
pleafe God of his Providence to reftore him, could babe na Sig: 
nification, 

Wut Rainsford C.F. inclined for the Defendant, for that 
ft feemed, that the Defendant bad the fate Reafon to core 
tinue bere, as he had at fir to come over. for that it is 
not found that the States would reffore him his Annuity, 
nO2 that they were recanci(ed to him, but that be mind, fa2 
ail that appeared, lie fill under their Ditpleafure, which 
{was the firft Occafion of bis coming bere, and which it is 
plain the Ceftato, meant by Crite. 

But the Court perlwaded the Parties to a Reference, 
aud fo it was veierD ta Serjeant Pemberton and the Re- 
cower of London. 


Sir Jeremy Whichcott’s Cafe. Can 
Gginent being payed for the Plaintiff, the Court (aid, ante cae 
they were ali of Dpinion in this | Cale, that Bit Jeremy 596. 

was a. Superior, and iiable to the Warty’s Ation. But the Po 

Special Cerdit feenied infuticient ; becaufe it fouitD the Jn- 

fufficiency of Duckenfield (wa was the effec) feng before, 

and at the ime of the Cicape, but did not find it at the 

Cime of the Ation bought, and therefore adviten the g co. gs. 

Countel to confiver of that Point, whether they mutt not 


be forced to take a Venire' fa’ de novo. Per guod nota, q le 21it. 3€2. 


infuficiency del inferior doit eftre aberredD and paved, 
Giterwards argued to make out the Special Gerdle by 
FuceuTment ; and it being found that be was infuilicient 
once, It tall not be sla aba that be became fut: 
silnitin _Cient, 
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Cient, unlefs it be then, and cited 1 Cro. 231. and thefe 
Cales of FutendDments tn Cierdigs, Moor 447. 4.Co. Fulwond’g 
Cafe, Hob. 142. More, £020 Pagen’s Cale; but the Court 
feemed that it could not be goat, being Subitance. 


(612.) A Sfumpfit. Che Defendant leatea Lands to the Jlaintiff, 
Green and promited that be Maula injop it quietly, without 


ment. Interruption of any }erfon , aud the Plaintiff fhews an Jn: 
tertuption, but Doth not thew any Citle in the Jnterruptop, 
nd2 ap iawiul Interruption, 

Qnbd the Cafes of Procham and Cham, and Leigh and Gol- 
ham, 2 Cro. 425, 444. ieete cited fo the Defendant, that the 
jolaintift ought to thew a lawl Gnterruption, o2 effe the 
Gition would nat fie, and a Cale was cited in Vaughan’s 
Reports, Where Dy. 328. was. Denied, 

But pet the Court gave Judgiient for the Plaintiff, upon 
the Authogty of Dy. 328. and Hob. 35. 

Gnd Wylde fait, that where in a Deed a Wat covenants, 
that be bath a goad Bight to canvey, &. and that the 
party hall quictiy enjoy, ene Covenant ors to the Citle, 
and the ether ta the joafevicn. 


(613.) Relpals. Che Ockendant pleads a Licence ta Him fog 
Trefpafs. Hinfelf, bis (Ate and Cite, by the Plaintiff. Che 
laintit replies, that be Bin not give a Licence to hin ana 
bis Tite modo & forma. Witer Cierdit fo2 the JDlaintifft, i 
Was moved in Areeft of Judgment, that here was no Flue 
joined, fo2 the Defendant pleads a Licence to himlelf, and 
the jOlaintiff fays be wave none to bint and bis THife. Gna 
the Coutt held this to be naught, and not to beafoenbp 
the modo & forma; fo2 bere is a fubftantial Difference; for | 
fi the Licence tere given to him for ta bing on his WMife 
and ChHildwen, it he vied, this would not ferve the Wife; but 
if it were a Licence to him and bis Wife, if the Dusband 
Survivor. Died, it would furbibe to the Witte, as where a Wan makes 
a Leafe at Till to two, if one dies the Leale ig not Deter 
Repleader. t{ned; and thereupon the Court odered a Repleaver, 


(614.) Emorandum, Jit was faid by Wylde, that if there be too 
Jointenants. Jointenants o2 Cenants in Conmnon of Goods, and 
t Int. 200, the one gets all into His Pofkelion, the other Hath no Re- 

medy but to take them-again, but i one -deftrovs ieee rf 
4 aduailp 








" ‘ 
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atually converts them, the other map dave Crover, &c. 
[Ec femble q’ le reafon eft, becaufe when the Ching ts De- 
fitoyed, the other is Depraven of the Remedy of taking ft 
anain. | 





Gardiner verfus Sedgwick. (615) 


Udita querela. Che Jatntift declares, that be being be- giudit que- 
fore in Cxecution and efcaping, the Defendant baa” 

ought his Ation of Cfeape again Sir John Lenthall, {wha 
Wwas the Gacler, and Judgment again him, but oD not 
fay, that be was fatisficn by Sit John Lenthall. 

Qnd it twas argued by Levifton, that altisugh the Defen- 
Dant at the fir had his Cletion, cither ta fue the Oaoler, 
D2 to take the Party anain, pet Here he having mave his 
Eletion, and fued and recovered anaint the Oaoier, hall 
never after refert to take the Jarty, as in a Debt upon a 
Bond, where a Wan binds hiimtel€ and his heirs, and dies, 
the Dblince bath Cieéion either to tue the Meir 02 Crecutor, Election. 
but tf be once fues the Delt, and recovers againft bim, 
he fhail never after retort to the Crectite; and fo ina Cate 
of a Grant of a Rent, if the arty eles to habe it ky wap 
of Annuity, it Hall be a Went no moe; and if be ele&ts ta 
Have it a Rent, it hall be an Annuity to moe; and be cited 
1 Cro. 240. where this JOaint feems to be admitted. And 
Wylde feemed to incline to this Opinion, Wut afterwards 
it was agreed, 
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(616.) 
Trover and 
Converfion. 


although by the Law with us a Wan cannot have 
> an abfolute Joperty in the Body of another, pet 

a the Cuftom of india concerning buying and telling 
of Slaves being found, ft was held, that a Crover ano 
Converfion would tie iwell enough. 





(617.) Fortefcue verfus Abbot. 


PoftCafe6ss. & Sekinent. Dpecial Cerdiz. Che plaintiff claimed op 
pe Oe _, a Devile. And Saunders tock Exceptions to the Cer: 
Contingent Dit, becaule it DID nat find that the Land was Socage-Ce 
Remainder. tite, fo2 otherwife it Mauld be intended Knights-Servite ; 
and he cited 3 Cro. 667. 4 Leon. 196. Moor 279. Sed Dy. 329. 
cont. Gnd the Court faid, that of late they do ufuallp intend 
SHocane-Cenure, if the contrary Da not appear. 
For the Watter in Law, it was the very fame with Wood 
and Ingerfole, 2 Cro. 260. fo. here was a Devdife to four 
Chiden for Life, and if either died, his Part fhould go to 
the Surbiter, and the eldef— Son Died firfk, and the Wlain- 
tiff was the Meir, Ec adjournatur. And bp the Delcent of the 
Reverfion to him his Eftate was Dyotwricd. 


4 Maylor 


SROVER anv Converfion, Weld per Curiam, that 
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Taylor verfus Baker. (618.) 


CY Fa upon a Judgment in this Court. Che Defendant Payment of 
i) pleaded, that be was taken in Execution bp a Ca Sa’, frcron 
and that be being there fent about atter the Wilainttffl, and Gaoter. 
beiny He could not find him out, paw the Crecution-oanep 
to Sit Jo. Lenthall, the then Warfhal of the Ring's Bench, 
and he boluntarify fet him at large, And the Quefkion wag, Pot Cate oso: 
whether this was a good Plea? And per Curiam ft {3 not. 

For when the Party is connnftted to Wekfon, the Gaoler 
Hath no Quthereity to receive the Baney; but che jVarty, it 
he cannot find the JPlaintiif, may pav it into Court, and fe 
Have His Audita querela. 1 Leon. 141. 

Quo thep vid incline, that a Sbherift upon a Ca’ Sa’ cou 
not receive the Aponey, fo as to Dilchatye the Party, but if 
the Sheriff whould prove infolvent he might vefore to the 2 rol. rep: 
Party again, but tt ts otherwile upon a Fr Fa’, though tharss __ 
were laiy Doubted; but that is te levy the Money, but the? “°° 2 
Ca’ Sa’ Doth) authorite him only to being the Body into Court, 

Gnd altho’ fermeriy the Law was held, that tf the Oaoler 
Difcharged a Werfon that was in Execution, that be couly 
never be taken again; pet nce the Wate of Roberts and Tre- 
vilian the Law is held otherwile, x1 Roll goz, — 

But another incurable Fault in this lea tas, that it te 
Matter in Fair, fcil. Payment pleaded again a Reco, 
Which cannot be difcharged but by Watter of Reco vy Spe: 
tiaity, And fo JuBgment pro quer’. 


NCES That if a Declaration be given of a peecevent (615 p.5 
Cerm, the Party hath only the fotir fill Days of the pica in abace: 
follawing Cetm to plead in Abatement, ment. 


Earl of Shaftsbury’s Cafe. (619.) 


H* being beought from the Tower hy Habeas Corpus t@ Habeas Cor: 
this Court, the Return was, that he was committenP™- 
bp an Dyoer of the Houle of Lows, for (everal Dinh Con: 
tenipts committed again that boule, and to be Detatnen 
During the Plealure of the Wing and of that Doute, 

For the Carl of Shaftsbury tt was argued by Williams, 
Wallop, Smith and Ayres, that he aught ta be either baile a2 
Difcharged, 

§ Z 1; Bp 








1. Hp Realon of the Generality of the Offence allednen, 
it not being Hhewed wherein this Contempt was, noe when 
it Was Conmnitted, and it might be before the At of Pardon, 
no2z where, whether it was in the Houle o2 out of the Houle, 
and non conftat, twhether it be an Acculation of a Contempt 
only, o a Convitian, Vide Moor 839. 2 Inft. 52, 53, $5. 
1 Roll, 218, 219. Bufhell’s Cafe, Vaughan’s Rep. Hob. 210. 
Roll.69. Moor 245. 39 Ed. 3. 14. 

Gnd although it be a Watter relating to the arlianrent, 

pet this Court ought in all Cafes to declare the Law tohen- 
focber a Watter comes before them, and fo they did in the 
Cale of Sit George Elliot, there the DQueftion mas, twhe- 
ther an Daininal might be filed again a Wember of Pariia- 
ment, Hill. 24 Ed. 4. Rot. 5. in Scaccario. Dy. 60. Hob. 109, 
111, 29. Roll. Rep. 29. ‘where it appears that the Court 
Doth Oeterinine concerning Aatters relating to the JParlia- 
ment, as that there is no jpeivilege for Creafon, Felony, 
&c. : 
And if this Court thould not relieke in this Cale, there 
would be a Faiiuve of Fultice; for now the Parliament fs 
adjourned, there is no applying to them, aud ff the Paria: 
Ment were pragued o2 Diffolved, this Court aught, without 
peti to telieve the Party, and by the fame Reafon 
here. 

Che Limitation of the Cime makes this Commitment 
void, fo2 it is During the King’s Pleafure and the Doute of 
L003, and when thall they meet together to Determine it? 
forthe King’s lealure is determinable in this Court, and 
the other in the Doufe of Lows; fo the Kings jolealure 
fall not be intended his perfonal JPleature, no his Com- 
mandment, but that which is lexal and in Court, 2 Inft. 
187. 

The Jurisdt&ion of the Houle of Lows is a limited Furie 
Diftfon, ag appears by 1 H. 4. 14. and fo all appears, this 
may be a Conmitment for a Contempt in a Matter that 
was not reliebable there, as if they auld grant a Car and 


Mould commit a Werlon for not paying, under the Motion — 


of a Contempt, it would be hard if this Court would not 
reliehe Him, 

Qnother Ching alledged twas, that this Seflion was at att 
End, and then all their Orders are Determined; and it (s 
ended bp his Wajetty’s Aflent to the feveral Wills that pafled, 
and no robilion made, that it fhauld not determine the Sek 
fion, a8 bath been Done in other Cafes; and though mp Low 
Coke, 4 Inft. 27. be econtra, pet the Authorities he there ha 

5 
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Yo not warrant bis Opinion: Wut the Court ta that 
Paint {Was econtra. 

For the Ling ft was argued by Serjeant Maynard, the At- 
tomcy, Solicits, and Pemberton, Chat although it be com- 
moniy fait, that this is the fupeme Court, vet that is tntend- 
evdin Welpest of other owinary Courts of Fuftice, and the 
GFudges have fomerly repaired to the Doule of Lows, and 
taken their Aovice In the Crpokition of the Lav, as 4o Ed. 3. 
the Cale of Amendments, Ana the Lows are a Superia2 
Court in Wont of Jurisdittion, as appears by Curits of 
erro Mought there upon JuBgiments in this Court. 

Fe would have been in vain to Have erpoefled the particu- 
lat Caule of Commitment, foras much as this Court twit 
NOt ADjudgHe of it, but thep ate the beh Judges themfelves. 
4 inft. 50. 

Qund in Thorp’s Cafe they would not deliver any Opinion 
concerning the Crtent of the JDrivilere of Wariiament, and 
we know that in the Cale of Hollis it was trefolved in JPar- 
Wament, that Dffences committed in Warliament are not 
punithable out of it; and the Judgment in this Court was , cro. rs:. 
reberied. AnteCafeso3, 

Chis Court cannot bal him, becaule the Watter is tot 
canufable Here, and the Bail ts, that he Hhould appear in o2- 
Der to his Crial, which cannot be here cf a Watter fn Jar. 
ifainent. 

Chaugh be be committed during the joleafure of the 
Ling and that Moule, it is not necearp that both do deter- 
mine their JPlealure;, but if either Determine their Joleature, 
be ought to be inlarged, as where an Citate is made du- 
ting the Above of B. and C. at London. 5 Co. Brudnell’g 
Cate. 

Qua befides, by the Attomey General, IE the Sellions be 
Determined, the Dwer is Determined, for the Deders of 
either Houle continue no longer than during the Settion, 

But here the Seilion is not ended by the King’s Aflent ta 
fome Bilis: Gnd they vrelicd on 4 Inft. 27. Hutton’s Rep. 
rt Car. fo2 the JPating of Wills makes it a Seflion, but doth 
NOt Determine it, 4 Inft. 27,28. Vide r H.7. 10. 2 Cro.a111, 
342. 

And in the Cale of Soames and Barnardifton the Court DiD Antecaesgé: 
Upjvee, that if the Clettion Had not been Determined in jPar- | 


liament before the Aion hought, that the Ation would not 
have fain, 





Judicium 
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Parliament. 


Seffion. 


(620.) 


Libels. 


De Term. S. Trin. 1677. 


Judicium per Curiam, De ounht to be remanded: soz be 


being committed by the Moule of Lows, which is a Court 
fuperto, to this, and the jOariiament being in Judgment of 
Law pet fitting, this being but an Adjournment, this 
Court hath no Power to cramine their Dwers. and altho 
this Return, tf the Commitinent Had been by an inferiag 
Court, had heen naught, by Realon of the Generality of it, 


pet this Court now hath no Authority to examine pet. but if: 


the Parliament were proagued o2 Diflalved, ft map he it 
minbt be othertwife, Per Rainsford, this Camimitment is int 
the Mature of an Execution, and they were all of that Opi. 
nion, that the aking of Ats Din not Oeteriine the Seton, 


Browne’s Cafe. 


A N GYnfomation was preferred againt him for Pudiith-. 


ing feveral fcandalous Libels, and be was found Guil- 
ty of one only, catled The Long Parliament diffolved. 
Creeption was taken to the Intownatian, becaule ft voth 
not fet forth the Libel in hec verba, but only recites JSarts 
of it. 


‘But that was ruled to be well enough, cither in an Fnvise. 
Ment o2 an Jntomation to avoid jProl{ritp, and thep cited 


Co. Entries, tit, Indictment. 
Note, Chat he wags fined rooo Warks, and was to he 


hound to the Good Behaviour for {even Pears, anv to and 


conmunitten till be pain his Fine, 


a DE 





In Banco Regis. 





Woolley verfus Robinfon. (621.) 


HE Cale was, the Wifhopeck of Gloucefter betty mdudtion. 
pacant, the Ouardian of the Spiritualties grant- ee le 
eX a CHlarrant to the Aechocacon for Jnoutton, ; eer 
and beta the Matrant was evecuted another 

was made Bithop, and then Jnoution was made by Cirtue 
of the fatd CGiarrant. 

Relolved per Curiam, that the Jndution was boty, for 
when anew Bihap was made, the Authorzgcy af the Guar- 
Dia of the Spiritualty was Determined, and the Authaattpy 
piven by theit Tarrant cist beiny executed) did ceafe, and 

coinpared it ta the Cafe of a Tirit nranted, and then the 

Wing dies; the arty cannot be artefied by Cittue of that 

Tit ; but that ig refersed by Statute, fo that fuch 1920- 

gels may be executed it the Reign of the fucceeding Hing. a 
Dy. 165. 


Dr. Web’s Cafe. (622.) 
Clergy 
E being parton ef —— was Diftratited for not sarge to 
Doing His Duty in Repairing the Dighways , twhere- phways 
upon he bought Creipals for Cakiny dis Goods, and the Ane Ca 
Duettion upon the Special oe was, woetber g2 no be, i e14, 
being Polt Cale 667. 








i i 


(623.) 


Debet and 
Detinet. 


1 Saund. 218 


(624.) 


Inducement. 


(625.) 





De Term. S. Mich. 1677. 


being a Cleroyman, was tiable to the Repair of the High- 
waps ? And vefolyed per Curiam, that be was, and fo Judy 
ment was given fo the Defendants, 


Ent verfus Withers. 


T was Heit per Curiam, that an Aitiow of Debt upon a 

Bond would not lie again an Crecuto in the Debet ana 
Detinet, upei a bare Suyyeftion of a Devaftavir, but other: 
wife it is of a Juagment. 


. Cammaner Lought au Aiion upon the Cale fo2 cating 
up bis Cowman, and Declared that be was feifen of 
Black-acre, to which be had Coinimen appendant, &c. Er: 
ception was taken, becaute de DID nat thew what Citle, o2 
what Eftate he baD ta o2 in Wlack-acre: Wut it was over- 
tiled, fo2 that this was but a poteffoay Ation, and his Sei. 
fin of Black-acre but Jnducement, 


Smarthill verfus Schollar. 


Devife by Im- Dedilech Wlack-acre to B. his younger Son, after the 


plication. 
Ante Cafe 
9, 476. b. 


(626.) 


Devife in 


Contingency. 


Ae Death of bis Wife. Che Qucition was, whether the 
CUite thauin take an fate by Aiplication? And refoloen 
per Curiam, that fhe fhatl not; and the Difference mas agreed 
lwhere the Debife is ta the Deit ater the Death of another, 
there that other Perlan hail take an Cttate bp Implication, 
hecaufe the Intent of the Devifo, is manttet, that the Deie 
hall not Dave it till that other [oerion is Dead, but other. 
Wife it is if the Deckvile he ta any Perlon heiides the Deir, 
fo2 there the beiv hall take tn the Interim. 


James verfus Richardfon. 


is ENRY WEAKES bBebifeth the Mano of D. unto 
Higden, During the Life of Robert Jordan, Upot 





PonCaleos7- Crute that Robert Mola take the Wrofits, and after the 


Death of Robert Jordan, ta the Deivs Bale af the Body of 

Robert Jordan now living, and to fuch other Deits Wale 

and Female of the fai? Robert Jordan; Higden wakes & 

Feafiment, and levies a Fine in the Life of Robere ne 
5 








De Term. Paich. 1678. 


He Had Wile John at the Cime of the Debvife. Cie Que: 
ftion was, whether John had an immediate Cilate itt ie- 
mainder Deed ta him by this Debile, as thaugh be dad 
bech named, 92 whether it reften ia Contingency Burg the 
Wife of Robert the Father, Quia non elt heres viventis? j792 it 
fo, then it was agreed bp ail, that it was Uefvaped bp the Fine 
of the Devifee for the Lite Of Robert. 
Gnd the Ceurt Did inclitie, that by Beafon af the (iowa 

now living John {houid take an Cftate in Remainder in 





mediately, and hat in Contingency, and that the Ciads 


Heirs Male of Robert now living ave a fufficient Deleriptian 
of the Jerfon of John, although in Stettnels of Law a 
Wan cannot be (ald to have an Weir During bis Life, Advil. 
vult Cur. 








D E 


Termino Pafchz 
1678. 


In Banco Regis. 





Up John verfus Conduit. 


(627.) 


CTION upon the Cale for not Gorinditny at Bis cuftom. 


OBill. Cipatt Wot guilty pleaded, and a Clerdit fo2 
the laintiff, it was moked in Areett of TuBy- 
meciit Lp G92, Pollexfen, wha took thele Erceptions. 


1. De {aid it, that all the Cenants of the Wano2 uli fue- 
rant & confueverunt molere, &c. and DID nat fap Quod infra 
Manerium talis habetur confuctudo, 1182 quod debuerunt ta grind 
there, and it map be, althaugh thep bad ulen Cie aut of 
Bind to grind there, pet thac they id it volnntarifp, anv 
Iuere not obliged, 

2. De 
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2. De did alledge, that he bad always kept bis Will in Re 
pait at his own Charge + Cheretore, 

3. He laid, that they ought to grind all their Cow expenfa 
& expendibilia within the fait Mano, which he {aid was a 
Duid Cuitam, fo2 Weaple may fpend their Cow feveral 
Hays without Gainding;, and it is unveafonable that thep 
Mould be obliged to gvind all the Can there that they tpend; 
but it thouldD habe been, for all that they grind and fpend, 
Vide Hob. 189. 


(628.) Smart's Cafe. 


Reititution. ‘UIT dit al moy per Serjeant Rawlings, q’ Smart buy Peres 
Emblee en Market, & le darrein Affifes al Warwick le Fe- 
lon fuit convict al profecution del owner, & fuit order per Ju- 
ftice Wyndham, q’ fuit le Judge del Affife, q’ le Owner ad a 
Refticution nient obftant Je Sale, per vim Statut. 21 H. 8. accor- 

dant al’ 2 Inft. 714. Et iffint eft le conftant Practice. 








DE 


Term. S. Trin. 
1678. 


In Banco Regts. 





(629.) Hollman verfus Senhoute. 


pacer JECTMENT. Special Cerdit. Che Fury found 
Polk Caebis. a DOced, in which Deed there were thele ows, 
viz. And it {8 Cobenanted and agreed betwirt the fala 

Parties, and the faid J. S. Doth covenant far him: 

felf, bis Deits, Crecutors and Afigns, that (€ He Mall die 

5 with. 
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Without Tue of his Wavy, that then be voth give, grant 
alien, releafe and coniim the Land in Queftion wite B 
his natural Wather, to have aud to hala to her and her b ir 
fo. ever, and ft was tom ‘0 that there was never a 
ae gerecutian af this Deen hy Livery, &e tit anly the 

cai iy aia Oelivery Gt ft, 

pe 1D the Queftisi: was, whether a2 no thts wae amount 
ta a Covenant ta fland teifen, and Hould ve f i © dftate tit 
the Wather, the Ho beg now Dead without Cres 

Qun the Wale chiely relict upon fp Saunders of the 95a- 
thers Countel was, the Wale of Croffing againtt Scudamore, 
which was adfudged fire in this Court, and afterwards wes 
adiraed in a (vit of Crve, where the Wale was, Chat the 
Father DM aise, grant, barwvain and fell, enfeo, alien, ve- 
{eafe and confirm unte bis Son lack-acce, and the Oecd was 
inrailed, anda Catranty was in the € Oeed, fut ng apaney 
paid, fa that it could net pats by Ciap of 1 Bargain anv 
Hale, and it was Helb, that an Cftate oid rie ap Wap of 
Covenant to ffand feiien. 

Qnd Saunders fait this Cale is the Dery fame with thar, 
oniy Hete iS a precedent Citate ta take Cied, viz. Co J. and 





re 
ve 
4 
ry 


the Deits st His Wodp, and he heiy, that although the 


(ows were, If he did die without flue, vet this bio not 
make the Cite contingent, but that it thoutd tile peelentip, 
anu the Covenanters Cifate auld be altered, fa that he 
aula be Cenant tn Cali, and it Haul be all one as chaugh 
He Had Cobenanted to ifand feiled to the Ale of Hinleif and 
the Weirs of His Wody, with the Rewainder to bis aBoatheer 
in Fee, and compared it te the Low Pager’s Cale, where 
‘that Effate that is not limited away continues in the Cove: 
Nanta2 by Wriplicatian, as it DIDin the Low Pacert’s Cate, 
where the Limitation mas mage to a Stranger, ‘fa that the 
Gtie cauid not rife. 

Note, Chat if a Father covenants to fland feifed ta the 
Gfe af bis Soin atter bis often Death, this makes the Father 
immediately but a Cenant for Life, but ff be covenants ta 
ftand feffea ta the Cle of bis Son atter the Death of a 
GHirainmer, there the Father continues feiled iu Fee, hecatfe 
tie Cite to the Sait is contingent, fo2 there the Stranger 
May Die before the Father, fo that he canoer there gain at 
Citate far Lite by Sau fe that the Gile niap rife ta 
the Sait in the Life ef the Father. 


6B ~. Liffe 
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(630.) Lifle verfus Gray. 


Eftate-tail. A Wakes a Cankepance ta the Cile of bimlel€ for Life, 
ed » the Remainder to the fir Son and the Deirs Wale 
a nf bis ony, Remainder to the fecond Son and the deirs 
Wale of His Wodpy, Reniainder to every other Meir Wale 
of the WGody of the {aid A. and the Deits Wale of the Wap 
of fich eie Wale, as they thall be in JOronitp of Wirth ano 
Pott Cae64y. Settiguity of Aye. 

Che fick and fecond San die without Aue; the Duettion 
was, whether A. be became Cenant in Cail? And refoiven 

that be is but Cenant fo2 Life, | 


(631.) J Norris verfus Elfworth. 


Poft Cafe 633. Cffee covenants te Delizer up the potefion ta the 
Tene , Leffler at the End of the Germ. Che Lefler hrings 
Covenant, and aligns Breach for wet Delivering up the 
jPoffetion, y 
Requeft, Gt was objeted fo the Defendant, that the Jlaintitt 
ought te bave aliedged a Requett, for he was ta Do the irk 
Gt, viz. tO Demand it; for if he would mot come and take 
it, it was impofible the Defendant could deliver it to Him. 
But to that i¢ was anfwered, that if the jolainti=t were 
not ready ta receive, the Defendant might have pleaded, 
that he was ready to have Delivered it, and that no Wonp 
was there to receive it, And fo Judgment was given pro 
Quer’. 


632.) Making -verfus Welftrop. 


Debt upon a Whitrament, Che Award tas, that the Jpartics Houln 

Hong feal Releates of all Qitions to the Cime of the Award, 

PA" 359 ae wag objeted, that this was lacace than the Submition, 
fo2 there night he new Watters betwirt the Submifiion ana 
the Award, Wut per Curiam, that fhali not be intended, un- 
fefs it be thewn, 2d Obj. Chis releales the very Gonds, 
But per Curiam, All Chings being to be Done at the fame 
Cime that ave awarned to be Dane, it is well enauny. 


5 Norris 


Vv 
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Norris verfus Elworth. (633.) 


Gaps Cipan a Leale fo Pears, picidingy and pay- ante Cate 
4 tty rol. af Michaelmas, if it be DBemansed, o2 within lie ne 
ten Days after, Che Wreach aligned was for Men-pay-g 
iment af the went. 

Obj. Jt is not laid, the Rent was Demanded at the Day, 
any then it is net Due. 

Aof. per Curiam, ¥f it be not Demanded it is Bue at the 
Day, thaugh not papabic, but hatwever it is Bue ten Days 
aiter, 

Che great Objettion was, the Wlaincii® Had brouyhet thig Intendment of 
Giian as Auminiftrate, of the Lefor for Went, Ware 2m mFee 
whereof DID grow Due after the Death of the Lefa, anv 
fo be had not intitles biimleif ta it, fer be aught te hate 
fet forth, that the Leflor was potted of a Cerin for Bears, 
and fo vid tenife JPart of the Cerm, wut he not allenaing 
it, it hail be intenden that the Lelio, was feifen in Fee, 
and then the Rent belongs ta the Deic, and not ta the Ex 
ecutar, that DI accrue Due after the Lefflers Death. 

Qua as ta this Dbyjettion the Court feemen ta incline, chat it 
could ust be antwered, but However gave the Plait Dap 
ta anfwer it. 


Wolley verfus Robinfon. At Serjeants-Inn. (634) 


Mit of ECrre being Maught, the Judyes at Ser- Ante cae 
Py jeants-Inn feemet to be of a contrary Opinion ta the [2h4.,, 
Gubges of the Wing's Wench. And the Keaton given tp 
North wae, that the Ceiporal Cours Have noc poeverip 
the Cramiuation of the Fowmalities of Juoution, fo thie 
if the Arepoeaten would, without anp Warrant o2 Ban- 
Date, make Jnduiion, that it could nat be avaideD here, 
though it may be by the Civil Law he minke be punithen by 
the WBiffop, and cited Noy 134. where an Aeehdeacan made 
a neneval Wanvate ta the Clergy within bis Arepdesconry 
to inoud, pet 1 a Clernpiman out of bis Arebteacanry dia 
it, it was Heid well enough. 


Rigby 
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(635.) 


Affampfit. 


Confidera- 
tion, 
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Rigby ver fus Woodward. At Serjeants-Inn. 


RROR to tevetfe a Judgment in the Wing’s Bench, 
Che Low of Oxford was indebted to Woodward tn 
24ol. aid weit a Letter ta Rigby (his Receiver) ta pap 
him, wereupen Woodward cate t@ Rigby with the Letter, 
and tale him, if he would take 2201. fa bis Debt be wouly 
pap within fourteen Days. Gud the Weney not being paid, 
Woodward kyounye an Affumpfit, and fo2 bis Conlideration 
iid bis Agreement ta abate 201. and had Judgment in the 

ings Wench; and now Rieby bought a Mivit of eera, 

Gu the JPlatnti’s JPart it was urged, that this Anree- 
ment to abate 201. as no Conliderition, be being a Stran- 
ger, and not ilable te the Wapment of the Debt, and cited 
3 Cio. 653. and this Agreement with the [plaintif ta abate 
zo]. could fignity nothing, for netiwithitandiny that, Wood- 
ward flight Jaye fet mp Loe for the whele. 1 Rol. 28. N. 35. 

Mit the other Side it was alledged, that where the [Stain 
tiff DD DO any GE at the Detenganv’s Requet, that was a 
fuiicient Conkideration, thsugh the Defendant ban no Be- 
nefit by it; and cited the Cale of Clepfon ¥, Morris, B. R. 
Mich. 25 Car. 2. toheve the Cafe was, that one Malin Rew a 
sRoate upait Morris ta pay Clepfon sol. and Morris, wean 
Sight of that Mote, oid pramife Clepfon, that if he would 
fake bin fo Pav-matter, he would pay him the Wonep, 
and abjuBged a goed Conideratian. 

Qnather Cate tras cited of Smith $, Hawkins, Trin, 24 Car. 2. 
Rot. 1093. where the Devtendant being an Crecuto, in Con- 
fiberation the Jplaintift would account with him, Did pramife 
him toa pap what howd be found owing ta him from the @e- 
flate2, and this was helt a goad ConkDeration, though he 
had na Afets ; becaule bere twas an At Done, viz. accounting, 
at the PDiaintiff's WBeaueh, 3 Cro. 703. 

Davies Y, Heffy, Mich. 23 Car.2. ite Fenwick as indebted 
to the lainti#®¥, the Oefendant received Fenwick’s Rents, 
who fent the [Dlaintif te the Defendant for the Wonep; anv 
the Defendant, in Conlideratian the jolatntit feould forbear 
his Debt til fuch a ODay, Did pramife ta pay Him; and Held 
ayood Conlderation; which was fald to be almoft like this 
gate, fo although bere was no erpoels Agreement to fo 
beat, pet the JDemile was ta pap fourteen Dave after, which 
Iwas tantamount, 

5 : And 











De Term. S. Trin. 1678. 465 


anv the Tudges una voce affirmed the Judginent given 
in the Wings Wench, and Heid the Coniseration qood : AO? 
North fait, tube an Ene) Ment te abate 20]. is pieaded, it 
fhall be intended a compleat Agreentent, and fuch an one 
as mp Low might babe taken Adbantage sof 








Knight verfus Peachee. (636) 


EBT fo2 Rent by the AMgnec of the Reverflan agaist Debe for Rent: 
the Aflintiee of the Lefiee for Pears. 

Che Oefendant pleaded, that before any Rent grein due 
he aligned the Cermi aver ta J S. 

Che jPlaintitt replies, that that AMguvicnt was per frau- Fraud averras 
dem & coviiain. ble: 

Che Defendant demurs. 

Pemberton pro def’ argued, that an Afigniment of a Cerni 
could not he by Fraud and Cavin, and therefore the Repii. 
Cation was naught; for tf this [Dieadinw thould be allaweD, 
then everp Atignment that ig made to a poo Wan would 
be pleaded to be bp Fraud and Cavin, and fo weud ti 
Cfiek take away that Liberty that the Law allows every Lee 
ta afign ta what he pleateth: And there ave feveral 

Chings therein Fraud and Covilt are not averrable, 

Qs if a Man devifeth a Cerni fa2 Pears, being greatly itt: 
Debted and tot leaving Afiets, and the Erecutar afencs ta 
the Levacp, and the Dewvilee enters, a Cr ue. that path 
@ JuUBAwWUCHE de bonis teftatoris Cannot fake this Cerim tn cre- 
cution, by averving, that this Affent of the Execute, was 
per fraudem; but be mutt take Qdvantaye of it by way af 
Devaftavit ft the €recuta2 

Gnd fo tf the Ceftator bimflelf give a Judgment for a 
great Sunt upon little 02 ro Coitkderatian, pet a Creditor 
cawiat after bis Death avaid this, by pleading y that it was 
per fraudem; for Fraud is not averrable in this Cale where 
the Fudqanent is niven by the Cefkator, but he mut take 
bis Remedy in Chanceey, and fo ft is of a Gill of Satie 
made by the Cefkato, this ‘matt not be averred fraudulent in 
alt Ation again the Erecuta., but he to wham it is made 
may be {ued as Erecuter of bis own Clvang, Curia advi- 
fare vult. 

Afterwards Judgment was giver pro querente, and the Re- 
plication Dela Koad by thee Judges again C. FT, Scroges. 


6C Gilmore 
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(637.) Gilmore verfus Shuter. 


coe A }romife was made, in Confineration of Warriage, to 

aie. give bis Daughter as much as ber Dusband’s Father 

Stat. 29Car.2. fyoula give bint. 

Che Daughters Husband twas the Jolaintiff, wha beounhe 
thig Akion, and aberred, that bis Father gave Hin 20001. 

Che Weamifle was nade before the Act of 29 Car. 2. ana 
Frauds and JOerjuries, but the Watriane was mot till after, 
ano fo the Qition DID mot accrue till after the Ak, Che 
Cerdit here having found that there was no Mote fn Catt 
tiny of this Promile, the Dueftion was, whether a2 na this 
jouamife wags within the Ak, fo as na Ation Hould be beoughe 
upon it. 

Qnv it wag Held per Curiam, that it was not, fo it 
would be ery winveafonable to put fuch a Confitition upon 
the AE, as haula make tt have a Retrolpes to invalidate ana 
nullify Contras and Agreements that were fawtul at the 
ime tuben they were made, and it may be upon weep 
great Confideration, but However, as the Cale is here, no 
Gition could be had befowe the Statute, becaule the Chitg 
was ta be Done after, and fo there was no Breach betore ; 
aun bp trantpofing the Ciods it may agree with the Letter 
well cnougd. 

Wills. Gnu they fain, that in Cale of a Hill, it Han been re- 
folued, that ff the Till were made before the At, and the 
jparty Died after, pet ft is not within the Ai to requive thee 
n2 four Ciftnefles; which was fad to be a ffronger Cale 
than this, hecaule the Party minht have altered His Tail, 
if be Had pleated, but an Agreement cannot, without the 
Conlent of the other Party. 


(638.) Alfrey verfus Meekes. 


Plea to Part EBT fo2 five Quarters Rent. Che Detendant picavs 
Gnly. as to tvs Quarters, and faith nothing to the other 
three. Fudgment fhall he again Hint for the whale, 
5 
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Ent verfus Withers. (639.) 


EBT anaint an Crecute2,, wha pleads ve feve 

FtidaMents, viz. Sie (02 4ol. Be £02 20}. &c. aiid fa 
He bath But 20). Qhets, which ts not lulicient to fat 
thofe Judgments. 

Che joulatari eeplieth, that ane of thote Tudaments wag 
Kept a Foot per fraudem & covinant. 

Che Oefendant demucreth, hecaufe be ae nothing 
to the veft, ant ft appeareth, that bis Allets are net iutt- 
cient to fatisty thate. 

‘But per Curiam ZuagmMent Was HiSen pro quer’; fer ft ig 
fuficient for bim if he bath found ene that is by Fraun, 
for he t8 a Stranger, and cannot be preluined ta know all 
Particulars concerning chen, and besides, Juoginent is but 
de bonis teftatoris. AnD Tudge Wylde cited Everard’s Cafe tw 
Vaaghaa’s Reports, abjuBged when He was there in the Cone 

rion iicas. 

Pollexfen argued firongly amaintt it, that the antient Map 
was ta wead to everp particular Fuagnent ; 8 9 Co. 109. 
Dy. 107. 8 Co. 132. Vaughan 8. 1 Rol. 802. 

‘But fo all that the Court gabe Tudginent pro quer’. 

Qnd Wylde fad if # FuBGment ef rool. be pleaded by 
an Erecuta, and the Party veplieth, that be that hath the 
Fudgnicnt oferea to take sool. te ig a FaoD Replication, 
and afl abebe sool. fhail be Aflets, 


af Executor 

aitfy pleads five 

¢. i udgments, 

1 one per frau- 
dem. 


t 
{ 
tisty 


Burges wverfus Player. (640.) 


EBT upon a Bond conditioned for the Perforce Arbicrament, 
of an Award, fo as the fala Award be made, &c. it 
Writing indented anv Delivered to the (aid Warties, &c. 
Gen Nullum fecerunt arbicrium pleated, the {laintitl te: 
piles, that the Arbitrators bid make an qwaty in Cetritingy, 
and Delivered it ta the Parties fecundum formam & efféctum 1 Roll. 409. 
conditionis. Qn ruled to be naught; Gecawle he vid wot fay 
by Writing indented; and fecundum formam & effectum con- 
ditionis Dat) not ald it, becaufe that relates ta the Ocliberp 


to the JParties, and fo it hath been often adyudgeds Per 
Wylde. Jud’ pro. def’. 


Hall 
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(641.) 


Joint Aion 
by Merchants. 


(642.) 


Error. 
Summonitus. 


2 Rol. 225. 


(643.) 


Entry by De- 


claration in 
Ejectment. 


(644.) 


Cuftom. 
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Hall verfus Huffham. 


Taos joint Werchants, and one Dies; the Surbihe2 and 
the Crecutar of him that dies join in an Ation upon 
the Cafe f92 Wonep foz Gooas fold. And Heid to be tucil 
cnounh; becaufe they are in the Mattive of Cenants in 
Canin, and may join in perfonal Aéions, accowingy to 
Littleton; though it map be cach might bate fued feparatelp 
fo2 bis Woiety, 2Cro. D2, Hackett Y, Enfton, 38 Ed. 3. 6 
2 Inft. 404. 





Wheeler wverfus 


RROR itt Exeter-Court. @he Etro. afinned wis, that 

_, there was no Suminons; and for that cited 2 Cro. 108. 
which was faid to be the fame Cale with this, 

But per Curiam, Ft was Held to be well enough; for by 
Appearance ali Defaults before ave falved, thaunh it be in 
an Intervie, Court, and fo Wylde fata it had of late beeiwr 
conftintiy culed, contrary ta 2 Cro. 168. 


Winch verfus Huddlefton. 


WW ERE the Defendant in Cjetiment path appear, and 
contefs Leafe, entry and Duffer, that hall be fut- 


ficient to pobe an attual Entry in any Cale where an atual, 


€ntty is required, and fa Scroges aid it was always Held 
by Chiet Juttice Hale, becaule it hall be taken an entry ta 
all Jntents. 


Wile verfus Green. 


Y Realon of repairing a Chapel of Cale, that he Had 

been Gime out of Bind erempted fram contributing 
towards the Repairs of the Church, hela a noon Wye. 
{criptian, 


DE 
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Holman verfus Senhoufe. (645.) 


Jetinent. CGpon a Special Clerdikt the Cale twas, ante cal 
k, That in an Indenture. containing feveral Cove: %29- 


nants betwitt Sir Henry Godolphin and 9928, Sen" 

houfe his Mother, there was this Covenant, Ir is 
covenanted and agreed by and betwixt all the Parties to thefe 
Prefents, and the faid Sir ), @oDglpHiii doth covenant and agree 
for himfelf, his Heirs, Executors and Adminiftrators, that if it 
fhall happen that he hall die without Iffue of his Body, that then he 
doth by thefe Prefents give, grant, releafe and confirm unto the 
faid Mrs. Senhoule the Lands in Queftion. Afterwards Sit H. 
Godolphin DiD Die Without Tue; and the tole Quefkion was, 
whether this thauld amount to a Covenant to ftand feffer, 
fo as to raife a Mile to the Wather after the Death of 
Sit Henry ? 

Serjeant Raymond argued pro quer’, that it thauld not. 

1. Becaufe, upon the whole Conterture of the Deed, it 
DOH not appear that the Parties did intend to vaife any €- 
flite, only ta cobenant, and theugh the Cows ave, that he 
doth give and grant, pet that {5 tio moe tn common {at- 
lance than if be had (etd, that he will give and grant; as in 
common Speech wwe fay to Morrow is a Feaft, that (8 as much 
aS to {ap to Morrow will be a Feaft. 


6D 2. IF 
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1 Inft. 4g. 
2a@onays 
z Roll. 786. 


AnteCafe4 42. 


De Term. S. Mich. 1648. 


2. Ht there bad been an Autent, pet Gites mutt be guided 
by toe Wuies of the Common Law, and fa is Doct. & Stud. 
ch. 54. 1Co. Cu $@ale. Gud by the Rules of the Common 
Law, a Wan cannot bp a Deed convey an Cftate of Free- 
Holt ta ee or, rele? ‘bing to binleif an Cttate for Life: Met 
tier cata Feeehsid commence in futuro without a particular 
tate ta fupearcit, and he cited Pop.2r. Sir Fran. Englefield’s 
@ate, Dy.296. plzz. 3 Cro:345. 1 €or129. Win. 61. Dy. 96. 
2 Roll. 788, 789. March Rep. .. Plow. rss. anda Cafe 
uDpuBReD this Court Hill. 14 Regis, Fofter }, Fofter, Term 
Trin. 1661. Rot. v2. 

Pollexfen econtra. Sin tatfing Cites the Lat is not fo ftritt 
as it was in pain an Eftate at Convian Law, for before 
oe Stattte of Giles, a le was not anp Tneevewe in the 

Land, but it was the Dice of the Chancery to inforte the 
Evecution of an Cikate where there was an Cle in Being, 
and wyat the Chancery did then ts now Dane by the Statute 
which erectites the JDafielian to the Cie; and tobether the 


$patties intended to pals the Cifate by a Covenant to any 


feifed a2 net, fs not material, fo Wwe fee itt Yox’s Cale, 8 Co. 
93. that, thoug) a Wan fo2 Money covenants to ftann {eifen 
to the (fe of anether. 

But he apnittea, that if it Din plafulp appear. in the 
Deed, that the Autent of the Parties was to pals the Cftate 
by Conveyance at Cammen Law, as if there he a Letter of 
Attanev in the Deed ta make Livery, there an Cle thall ne- 
ber rife thound it be made to a Son, becaule the apparent 
Futent of the Parties ts otherwwile. 

Gund be fala that an Ge map vite in furoro, and upona 
Canditian peccedent twell enough, 1 Co. 99. 2 Roll. yor. 
1 Cro, 439. 

Gna he fata this differed fram the Cafe of Pitfield and 
Peirce, 2 Roll. 789. cited by the other Side; fo2 there, if the 


Cife had vifen, the Cobenanter bad been "pretently Cenant 


fo. Life, which Hauld not be bp Conftruttion contrary to his 
Jntent;, but here this Gfe is to rife upon a Contingency, 
{02 Death iS certain, but it is uncertain whether o2 no a 
Wan hall die without Jilue; and he cited the Cale af Pybus 
and Mitford, hut relfed chiefly upon the Cale of Croffing and 


“Scudamore {tt Gale 629. Cur. adv. vult. 


5 Sir 











ne 
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Sir Ralph Dutton & Ux’ verfus Su Nevill Poole. 646.) 
CTION fur le Cafe. @he Detendant’s Father bad ai 
Fntentiaw to cut Baten a Grebe of Daks t 
Woatians for his pourner Chub, wherval the jolaintif’s 
(Hife was one, and the Defendant, in Caniderati 
would forbear ta fell the fai Cinwer, Did pronite bis Fa- 
i 


@iker) rcool. far which he and ber Duskand Rauahe this 
Qiian, 

Cie fate Duetion was, whether the Oattahter coula bing 
this Shion, 02 whether if ough’ not to have seen bought 
by the Father, becauic altjounh the Promife was made foe 
the ilaintiNs Wenekt, it was made te the Father? 

q. Wylde fain, he fnem ne Cale tubere any Warty cout 
Maiti an Adien af this ature; but it mutt either be the 
jParty ta whan the ieamife as made, o2 elfe the [erfon 
from wyait the meritawaus Cankderation bid avife, ag if J 
pomife A. that ti bis San will marcy mp Oaughter, J will 
Hive His Ha rocl. ii the San marvieth, he map bang the 
Gitian, becaufe the meritorious Cantideratian, which ts the 
OHurtiage, avifet) fram the Son. F, Jones: BF it were a 
Covenant by a Oeed to pay Watney ta a chird Werlon, che 
Cavenantee mut bung the Adien, and the other fs put ta 
his Remedp ti Cquity, pet it twas agreed, that an Cife map 
atife upon a Barwain and Sale where the Morey is pata by 
a third Werfon, Wut to that it was anfivercd, that there is 
NOt that [22kbity requilite te the Railing of an Cite as is ta 
the Bringing of an Gkfon, Trinder agreed with Wylde, that 
where the Coniberation is an Sk to be Done, if the Party 
12 whole Weiekit the Wwamife is mate be not concerned tr 
the Doty af the Ait, he hail not being the Aion, but where 
the Canfideration tg a Monfealance, o2 the Farhearing the 
Doing of fome At, which Forbearance is to the Wrejudice of 
the titra {Serion, as it fs here, there the Party map hing 
the Aion, tor here the Felling of the Cimber was intended 
t0 be a IPyavifian fo2 bis CHigeen, 
> Ch. Aut. inclined, and fo oy the reft at laf, for the 
Plaintiff, and they faid, if (tt wauld anv Cavs agree with 
the Rules of Law, they would not put the jPerfon to ga in: 
| to Chancery, as he mutt in this Cale, if this Ation will nat 
| Iie, ta infogce the Erecute2 of the Father to being this Akion, 

3 ang 


ee 
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(647.) 


AnteCafe626. 


AnteCafe630. 
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and then ta habe the Wonep Decrecd to them, Cur. adv. vule. 
Vide Hetly 176. 1 Roll. 31. 


James verfis Richardfon. 


TOW this Cale was argued by Serjeant Pemberton, 
that this thoula be a contingent Remainder, and 
fhouid not vet an Eftate tnmediately in John the Son of 
Robert. Jt is objected, that the Cio Heir is not always 
taken poperly, but is ufed often to finnify the jPerfon that 
pobably will be beir, as in conmmon Parlance we fay, fuch 


an one is the Son and Weir of J. S. and fo in the Statute 


of Ed. 3. the [Deince is called the Son and Deir, and fome- 


times in Cirits which are uled in JPopeety of Speech, the 


Grit Quare filium & heredem cepic lies by the Father; ail 
which Cales were admitted by Serjeant Pemberton; byt 


he (aid no one Cale could be protuced, there Heirs in the — 


plural umber was ever uled in an impwoper Senle ta make 
id Man a pOurchafer, We avmiitted, if it Had been after the 
Death of Robert, to the Weir Wale (in the fingular Pum- 
bet) of the Wody of Robert now living, that this might 
Have been taken ta be defcriptio perfone, and intended the 


Sot John, fa that he Hhauid have taken prefentiy, and he — 


faid, that this map bere be taken in a proper Senfle, and 


very well anftwer the Fntent of the Oevifor, fo2 when he De- © 


bifeth it to the Deirs Male of the Wady of Robert now It 
Bing, aNd then to other beirs Wale and Female bp him 
to te begotten, this is na moe than the common Cafe 
when it tS Heredibus procreatis & procreandis; and for the 
Cate of Lifle b, Gray, cited bp the other Side, be laid, that 
is not like this Cafe, ioe there, after the Limitation to the 
firff and fecond Son, it is to chery other Deirs Wales of the 
Sopp, &c. Chere the (ew every makes it as though it 
had been limited to the nert Son, but it that Tow han 
been out, without Ducition it had been an C€ftate-tafl in that 
Ancefto2 after the firft and fecond Son Had been dead without 
Fue. 

And it as urged, that if they would have Heirs Wale in 
this Cafe to amount to defcriptio Perfona, then it could give 
John the San but an Cftate for Life; fo2 atherwite the fame 
TUS mufk in the fame Sentence, and at the fame Cime, 
be taken impoperlp to defign the IPerfon, and vet poperip 
fo as to create an Cftate-tail, Cur. adv. vult. 


4 Howard 
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Howard verfus Wood. (645.) 


Ndebitatus AffumpSt. Jn the Donaur of P. there twas a ce granted 
| Court-Lect and a Caurt-BWaran, and after the Death GE Por cateés6. 
A. the prefent Steward the Stewardhip of the Danewur 
was qtanted to the Wiaintitf and his Sou, A. dies, the De- 
fendant keeps the Court-Baron and receiuen the Fees, and 


the 1p! atntife heounht this Aion as fo2 Woney received ta 


his Gie. Cwo Queticus were made, 

1. ibether the Gant of this Oiice in Reverfiow were 
goed, 62 not? 

2. AUimittiig that tt were, whether 22 na a general Indebi- 
tatus a9 fo2 Boney receiver ta hig Gie, wauid fie o2 net ? 

a the firfk [Doint it was argucd Hy Holt pro Quer. Chat 
altyough the Low cannat grant the Reberfion of fuch au 
Diice as this, becaufe he Fath no Reverfion in him, vet it 
may be granted i Reverfion; but the Reveriion of an OF 
fice cantiat be granted, but there ag@an hath the Fnbert- 
taute of an Office, and a particular Effate is granted out, 
but here the L020 hath no Reverfion of the Oihce, fo2 he 
cannot be Dicer to Himleiz; but Hath JSower ta confiitute 
an Oificer in Reverficit. 

(He avmitted that Judicial Offices could not he granted ttt 1s Ed. 4. 7. 
Reverfisi, becaule thev aught to he granted ta Werfons able ' aa ie Me 
to ereciite the Wiace, but Biniteriel Offices minht be grant: , ‘Ciseees 
cb in everion; for thete, if the Werfon whe is the Gran: s56- 
tee be nat capable, be may conftitute a Desuty wha is, ana?” grees 
therefore in this Cate be beta, that though this Grant was 
Laid as ta the Diewardipip af the Court-Lect, yet it map 
be good as ta the Stewardikip of the Caiuet- Baron: fo2 in 
the Court-Waren the Steward is onfy a Winitter, ana the 
ae ave the Judges, but in the Leet the Steward is 

dye, 


Aud this map be Keon fa2 one, though ft be boty for the 


ther, fo2 they ace two Diftint Ane and may be kept at 


feveral Ciimes and by feveral 1S es and have no Deven 
Daicy upon one anether as to the Mature of them, chounh 
fa2 Canveniency they are wiany Ciimes kept tayeter. Qna 
this is not {ike Audite2 Curles Cafe, 11 Co. 2 for although 


a. 


tjat Oilice was pattly judicial and partly Miniftertal, pet it 
Was Hire intire Office. 


2. Co the fecond He argued, that an Indebitatus as fo, Ae: 


hep veceived te the plainci¥’ : aie wauld well ife, fo2 at. 


thourh 
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(649.) 


Releafe. 


(650.) 
Releafe of a 
Mortgagor. 
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though there was ne Conlent that the Defendant Hhould re- 


ceihe this Boney for him, pet a fublequent Aflent is equi- 
Valent. 3 Leon. 368. 1 Cro. 141. Qnd this very Cale was 
adjuDGeD in the €Erchequet betwirt y. Arras and Stukely, 
where fuch an Aion was beounht for the Joeofits of the OE 
fice of Womptroller of the Wort of Exeter, and in the Cale 
Of Woodward and Afton, ttied at War in the Low Ch, 7, 

Hale’s Cite. 

Bigland argued pro def’, Chat a meneral Indebitatus affumpfit 
Will not ffe, but where there ig quai a Contra o2 Anreee 
Melt of the Parties ; as tf another pays Waney to J.s. ta 
imp Cite, there J. S. Doth agree tO pay it to me, by Conftruc- 
tion of Law, when be receives the Money; but where a Ban 
receives it as Due tea Himfelf, it will be hard ta make this 


an Agreement by Conftrucion whether He will a not; for fo 


ff a Wan fhould rob me, by that Reafon JF might maintain 
this Aition. 

2. Cathe fecond joint he held, that the Grant of this Office 
ef Steward in Weverfion was naugbt; fo2 aitho’ the Suitos 
te Fudaes, pet the Steward (5 well ‘known ta be the Die 
reito2, and ought to be a Wan of Wnowledae, &c. Dy. 259. 
Hob. 150. And this being granted to two jointiy and fe. 


Deralty is naught; fo2 this Office cannot be granted fo, for 


it would beecd Confulion, 18 Ed. 4.7. 2Rol. 152. Adjour- 


natur. 


Morris verfus Wilford. 


Dyenant. Che Cale was: Aiderman Sterling Had co- 


Lenanted, and beoke bis Covenant in his Life-time, 
and Dies, and makes the Defendant Crecuto.. Che jolain- 
tiff releafes all bis Riadt and Demand to the Ceftatoys 
Eftate, and hought this Aition of Covenant; and the De- 
fendant, who was the Crecutor, pleaded this Releate. Ano 
the Queftion was, whether this Releafe was a noon Bar ta 
the Ation of Covenant, o2 whether it Hhould only be extend: 
ev fo as to bar the Jplaintiff's Claim to anp of the Citate 


in Specie ? Adjournatur. 


Emorandum, @hat 992. Saunders told me a Cate that he 

B was advifed with upon, that a Mortnage was made 

bp a Leale fo2 500 Bears, and the WMortwanee, definning that 
the sotgager fhould. celeaie unto him bis Cquity of Re: 
Demption, 





Demption, ta make the Cerin ablotute, obtained a Releale 
from the Bartgayor, whereby he releated all his Right, Citic 
and Jntereft inthe Land; which Releale oid ertinguifh the 
Term fo, Years, and turned it inta an Eftate fo2 Lite ; fo 
no Eftate being expeefied, it 1S intended an Effate (92 Life. 





Wakes a Feoffitent by Deed indented to B. of Black- C6st.j 
A. Acre, fit which be bath nething, ta the Ute of C. ann Peres’ 
the Deirs of his Wady, Remainder ta B. and bis weirs, and 
aftee purchafes Black-Acre. 
Per Saunders: C. can fake na Qovantage of an Eftoppel in 
this Cale, becaule $e comes in by the Statute of Ces. 


N att Qition of Debt upon the Statute of 2 Ed. 6. a Non (652) 
Prof. was entered againtt the laintifl for want of pra- Cols. 
feeding. Ane Follesfen fo2 the Ovfendant moved for Cos, 
upon the Statute 4 fJac.3. Wut per Curiam, he fhalt have 
none; fa2 if the Jlaintitt Had been nontuit at the Ailes He 
fhauld babe none, and there ts iets Realon here, then the 
Orfendant Hath not len put ta fa much Charae. 
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Joints {were argued; Office void, 
1. Cibether a Wan Hhouid incur the Penalty of the 
SAtatute, fo that bis Office fhould be void, if the Dath 
Wete not tendered to him? And it was argued hy Holr that 
be 


S AT. 13 Car.2. cap.1.fef.2. pon this Statute twa (653.9 
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He ould not. becaufe in the Pyeamble of the fain Statute 
it ig (aid for tendring the Oath, &c. which feems to impogt, 
that the Dath ounhe to be tendered. Wut to that 992. Atror- 
ney, Wha argued econtra, anfwered, that tender in that Jolace 
was tantamount to give, and when the Statute laps admini- 
fter andtender, itis all one as ff tt had fad adminifter and 
give the fait Dath, and be fatd, if this Contttution thouid 
be abinitted, the Antent of the Statute might he cvanen; 
for it the Wanifttates were wilful o2 negledful, and would 
not tender, the Stattite would fignify nothing. And the Court 
fecined to incline that it need not be tendered, but the Party 
Wwas to take it at bis Peril. 

2B Paint, Mibetber, (admitting that the Party ougDE to 











‘take ft without anp Cender) if he dit take it befor any Qo- 


pyantage mwas taken of it, chat would not be fufficient ta a- 
yon the Penalty, thound he took it not within the Cime 
limited by the Statute? And Hole urged, that though it is 
faid, that fuch Placing, &c. fhall be void, pet the Weaning of 
that is no mare than that it fall be voidable; ag in the Sta- 
tute of Outlawies, and feveral others. 

But to that the Court inclined, that it Mas abfalutely 
oid, for this is ftronger than it the Statute had faid the 
Blnection (@mice dalle void, fo2 then perhaps it might be tr 
tended that a legal Courfe mut have been taken ta remove 
the {arty from his Office, but here it ig ald che Placing and 
Election fhall be void. Sed adjournatur. 


Howe verfus Whitebanck. 


PON a Fine the Cle of Lands was limited to A. fo2 
eighty Bears, with a Power to A. and bis Aflinns ta 

make Leafes fo2 three Lives, to commence after the Deter. 
mination of the fait Cerm. A. afligns over to B. B. Dies 
and makes C. bis Erecuto, who afligns over ta D. wha 
made the Leafe for Life, tbich mas the Cfate in Question, 
And the Queltion was, whether o2 na D. was tuch an Ae 
fignee of A. as Had Wower ta make this Leale, o2 whether 
it fhould extend only ta the immediate Affignes of A? 
And the Doubt in this Cale was the aveater, becaule here 
was a Delcent upon an Erecuto2, wha made the Citate over 
ta Him tubo make the Leafe. And the Cale in Hob. x1. 
Peafe and Styleman was Cited, where an recut 02 an A- 
miniffratoz in fome Cafes fall not be faid to be a fpecial 


ami gnee, Wut all the Court feemed to feline ta the can 


> {raty ; 
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fraty, and that D. thall be faid an ANiguee weil enough to 
this urpale, and fo Mall any Perfon that comes to the 
Eftate under the fittt Leffee, though there be twenty meat 
AMigniients. Wit afterwards tn Michaelmas Cerin follawing 
TuDgment was given accowingly, 











Steede verfus Berrier. (655.) 


Civic af evra being bought ta reverle this Jud ante cae 

\ iment, Jt was argued fez the Plaintiff in the CUvit of 343~ 
Grro. by Setjeant Baldwin, that this parol Declaration 
could not carry the Land to the Qeandlon, fo2 although it 
map be ia Cl Lands might pals to a Oandfon Roberc 
by the Mame of my San Robert, hecaule it minht Cuticiently 
Declare the Debffers Wind, pet Here it is plain the Cesta: 
to by thefe Mos meant bis Son Robert wha is now 
Dead, anv fa cannot carry the Lands ta the Oaandfon. 

492. Solicitor argued fo the Defendant, that this Devbile Dy. 143. 
fas good, for it is expeetly found, that the Devifor, at the New Po 
Time he publ hen this Declaration, Bid make a new jOub- 
fication of bis CUM, and when a Coil is new publithen, 
itis alfene in ebery Relhekt as thounh the CUA had been 
nein mate; and if be had new made his (Ul, it is admit- 
tev that thele ods might babe been fufticient ; and the 
fame Weaflor there is they Mould be fo nom, and conmpaten 
it ta the Cale in the Commentaries of Bree 2. Rigden, tubere 
a Wan devifeth all Gis Land, and then purcbafeth other 
Lands, aud then new publifjeth bis Cn, there the new 
purchatea Lands hall pals well cnougy ; which fas agreed 
bp all. 

“But Scroggs CY. T. (afd, that ig not like this Cate; fo 
there he could not babe moe property erprefied Hhinilelf than 
tO fay all his Lands; (and it he had welt tt over again, tt ha 
been but to write the fame CHads aber anain;) but in this 
Cale be might, and Have named Hint bis Oandfan. 

Gnv telibes, here the Cefketor hath diftinguithed bis Son 
frau pis Gwndlan , for be hath afven dim a Legacy in this 
CGI, and catlet bint bis Grandfon, and it the Defendant 
Hauld carey the Wands tn this Cale, it is merelp yood Luck 
that his Mame was Robert; for if His Wame Had been Tho- 
mas, tf 18 agreed, notwithtanding a Declaration that bis 
Ow oN Thomas fhouid have the Lands deviled ta his San 
Robert, that the Lands fhould not have paleo, and fa he 
feemcd ftrongly ta be of bis fourier Dpinion juhereat He was; 

Cried and 





478 


(656.) 


Ante Cafe 
648. 
Indebitatus 
aflumpfit. 


Chancery. 


De Term. S. Trin. 1679. 





and Jones and Pemberton feemen to concur with him, but 
Dolbin {titlined in contrar’. Adjournatur. 


Howard verfus Wood. 


Ndebitatus affumpfit. Qn f€ twas argued by Williams pro 
quer’; and he chiefly relicd upon Tuftice Rolle’s Cale, that 
ili Indebitatus affumpfit would Ife tn this Cale, fo there 
in the late Cimes certain Jetions received his Rents by 
Qutharity under che Conmffioners, and the Cimes chang: 
ing be aught this Aiton for thale Rents received by them, 


and jefe that tt mould lie tell enough. and there babe 


been feveral Judgments fince fudlequent to that Retolution ; 
and be fata, that it lieth well enough tn the Beak of the 
Courts here to alter the Law, fo as to advance Remedies 
for the Wetoverp of Right, as thep have Dane in the [Spo- 
ceedings i Cyetment, &c. And Here is na AWyjury te anp 
}Perfon, hut a more erpedite Tap fo2 the Recovery of a Due 
than a feecicl Qition of the Cafe. 

Ait was argued pro Def’ by the Attorney General: Gud he 
would not admit that Point, that a minifterial Office minde 
be granted in Reverfion by any Subjet, though tt might bp 
the King by bis weregative. Dy. 80. Hob. 150, 151. @bho’ 
itt 1 Cro. the Cafe of Young Y, Stowell thas contrary, but he 
aid al that Cafe was not Law, fo2 whereas it is Hein there, 
that an Jnfant is capable of the Oant of an Oifice, which 
ig erprely contrary to 1 Inf. 3. but he faid, be woula rat rely 
upon that Woint. 

And whereas it was urged bp 992, Williams, that tf the Re- 
ineniecs were more ecafp at Law, it would peebent the Dul- 
tiplicity of Suits in Chancery. 

Co that he anftwered, that that teas no Realon why the 
Court fhowld take upon them to change the Law, fo2 there 
are many Cafes where the Chancery gives Relief, though 
the Common Law doth not; as thefe, 

Che Meic hall receive the mean Poafits before his Entry. 

Che Crecute fhall be charmed for the Devaftavir of His 
Celtator, &c. 

2. Co the fecond aint he argued, that this Adien would 
not lie, for that, when the Defendant received thefe iw 
fits claiming them to bis own Cle, there is no JP2aivity be- 
tlueen the Polaintift and the Defendant. 

De adinitted, that if another receive Boney ta mp Ake, 
without mp Deder, pet if J afterwarts aflent to ft, this 

4 creates 
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create es a ‘Daivitp, ann att Gecount Will lic, Nat. Brev. 116, 
117. 120.7.26. 22Ed. 4.5. “But if be enter andi receive 
tye ts, claiming them ta dis own Cife, there tt is atber- 
wife. 33H. 6.2. Bro. Account, 8, 89. 49 Ed. 3. ro. 

Gnd ge faid, that thauah bere were tina Ais ta be Done, 
{ubereaft sue was judicial, as ta be Steward of the Court: 
Leet. and the other minifterial, of the Court-Garan, pet the 
Office was hut one, viz. Steward of the Dancur, which 
was aii intite Dice, and theretare tf it were void for [art 
it mut be vata for all, and though one Ware be judiciat, 
and the ather minifferial, pet this Doth not make it ta OE 
fiers: {02 the Office ot Chief Juftice in this Court hath 
fomething minifferial in it, as ta carry the Cranferipts of 
RecowWs ino parliament, &c. aud vet no Body twill fap chat 
thefe ate two Dfiees. 

@o the Point of the Gant of the Oiice the Court fain 
natHing. 

€o the Oift of the Akio Scroggs Ch. J, inclined again 
it, for he faid, a Dan may as weil bet an Indebiratus af- 
fampiit fahere anatyer takes Cooney by Force fram hig WDer- 
fou; 02 where be takes aivay mp Werle, 02 fo2 any Account 
whatfarnee. 

Che other thee AuiBges (aid, that there han been feveratl 
Gales that dad been adjuBaed fa fiuce the Judgment in Ser- 
jeant Rolles Wale. Gnd Pemberton fara, be BD not know 
whp the Caurt might nat as well allo this Aion in this 
Cale, ag the Judges BI an GiHion of Crefpafs upon the 
Cafe fa. a Deke in Slade’g Cafe, 4Co. fa there thep aliowen 
an Aiion poger fo2 a Cirang, fo2 the Recovery of a Right, 
and bere wwe hail allow an Atian paper for the Recovery 
of a Winhkt, ta remedy a Witong, Curia advifare vult. 





Reake verfus Lea. (657. 


Betis feifed of rol. per annum Lands in Poftefian, Bjeétment. 
a and the Reverfion of 34). per annum more expeitant Special Ver- 
upon an Cftate for Life, veviles a Lenacp of 201. to B. tose, 
he naid ft twelve APenths out of bis Lands, and Teviles Fee by Im- 


gol. to C. to be paid in two Pears, and sol. to D. ta be paiy rice 


in the Spare of twa Bears out of bis Lands; and having 
two Sons, William His eldeft and Richard the pounwer, de- 


bifes all hi § Labs ta Richard, wha dit not pay the Levya- 
fies within the Cine, 


Cwo 
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Cws Queftions, (:.) Mbether Richard Had an Eftate for 
Life 02 in ee, by the Devile. 

And it was argued pro Quer. (wha claiined under William) 
that be had but an Eftate for Life; for when it is fain to te 
paid out of the Lands, it is ail one as out of the JPpofits of 

1 Roll. 833. the Lands. and this Difference was altedged and allowed, 

that where a Devite is made to another paving a callatecat 
Guin, there it careieth a Fee by Implication, but if it be 
to be paid out of the eafits of the Lands deviled, there a 
Fee thali not pale by Implication, Dy.3>1. Moor hon 6 Co. 
16. Collier's Cafe, 1 Cro. 157. 

(2.) TAbetier abmitting it a Fee ta Richard it {ere not 
conditional, fo2 many Tows in a CCl thal make a Condi 
tian, that in a Deed will nat, 1 Inf.204. a. Dy. 183. 

Saunders pro Def. argued that it was a Fee, becaufe here 
being butt rol. per Annum itt PofleHion, and 20). ta he paid 
in a Cwelvemsnth, itis not potlible the Devilor coul in- 
tend that ic coult be paid cut of the efits, and it is net 
to be fupplicd by a Suppafition, that the 341. per Annum 

minbt fall tn, for that is a very foeinn Intendinent, 
peeaign in =u the fecand Point he held, that there was no Condi: 
tion annered to the Cftate, but only a Crutt fr: the Dedifee 
to pay thefe Lenacies; and that Conttiudion hail be bert 
taken that is moft advantageous ta the Legatees, that the 
Ui of the Devifor map be fulfilled, and it is maze hene- 
ficial for the Lenatees that the Land ftand chargeable in the 
Hands of the Devilec, for there, if he aliens, the Charge in 
equity will follow the Cftate, fo2 no JPurchafo2 can come tn 
under the Citle of the THill without taking Motice of the 
Lenacies niven bp the fame Tall. 

Wut if the Detc ould alien, the Alience without Patice 
would not be chargeable in Equity, and be might die, and 
not leave Affets, and then the Lenacies ate loft; fo that 
it is moe Dannerous to the Legatees, that this fhoutd be 
conftrucd a Condition to vet the Citate in the Deir, than 
that it Mould be taken for a Crue in the Devitee, 

Qnd the Court iD incline in both Points with Saunders 
pro Def. 

For the fittt Point they all agreed, that a Fee was Devi- 
fed, hecaufe it Did Appear that the Sum to be paid was more 
than the Profits of the Land would amount unts in that 
ime, 

And for the fecond Point all but Jones ‘fnelinen, that ft 
was a Cruft, becaufe that Conéfrustion would be matt bene: 
ficial for the Lenatees, and though the Law did on 

4 one 

















De Term. S. Trin. 1679. 461 


fone TLiews Conditional in Hills that would nat he fa in 
Deeds, pet that was always with this Difference, when that 
Conkruxian was at favourable to the Legatecs, 

Wut Jones Daubted of that JOoint, fo2 be (ait that this 
Court would not take Iatice af the Waccetinns in a 
Court of Equity, and relied upoi 1 Roll. gro. 1 Inft. 236: 
Cur. advifare vult. 


Fortefcue verfus Abbott. (658.) 


Having thee Sons deviled his Lands to thet all, remainder 
- and Deviled farther, that tf either of bis fais Chitden Cree 

mauia Depart this Life, hig Lands Hauld be equalipy vivined ae 
aman the Survives; B. Dies, and thet C. his cldetk San AnteCatebr7. 
pied, leaving WMue, and the Dueftian was, whether the 
furbiving nBrathers of C. 02 bis Affe, Heuld bave the 
Lands in Dueffion, which was that joart that came to bint 
by the Devite? 

Ft twas argued by Saunders pro eefendeate. that this ts a 
contitigent ctate ta the Survives, becaule it is net &nown 
who will be the Survives, and therefore it cannot be a Re- 
‘mainder vefted, becaule it is uncertatit wha hall furbive ta 
take it. 

Qua adinitting the Remainder to be contingent, then it is 
inthis Cale Defiroyed, for vy the Devile an Cftate for Life 
“only patted, which was iniediately Downed as ta the clBetl Pot cae6sy. 
Sars Part bp the Deitent of the Anheritance upon him, 
and hy that Means the contingent Remainder is Deftraped, 
- fo) ff a Reitiaiuder Doth not Vel upon the Deterininatian ct 
the particular Cttate, it Hail never veft, 

Gn he made another Objection, that the Lands are not socige-Te- 
found to be Socane-Cevure, and chen chev hall be intended -- 
to be beid by Guiahis-Hervice, and fo net vevileadie for a 
thicD Part, and citew Moor 278. 

Pollexfen pro Quer. argued, Chat thefe are not contingent 
Remainders, but Remainders beften, ft being in Cale of a 
Devife, and then the AWergity of the particular Cate will 
Not Deftrop the Remainder, anv be cited 2 Cro. 695. 448. 416. 
mGrowor 9 Co. 128. Inv fo2 the Cafe af Wood anti Inger- 
fole, 2 Cro. 260, fhe Report is miffaken, fee that twas ad- 
juDgeD upon other Reaflens, as appear 1 Bulftrode 2 fo2 
there tt was fait bis Son furviving heuid be Weir, anv 
~ there being moe than ene, it was woid fa Cnctertainty, 
ea 6G Per 
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Per Cur’, Chefe ave Crofts Remainders vetted; for thounh 
they are contingent as to Fujopment, becaule it is uncer- 
tain who hall turvibe, pet they weft prefentiy. 

2. It thall be intended Socage-Cenure, though it be not 
found, 2 Roll. 697. Jud. pro Quer’. 








DE 


“Term. 5. 


1680. 





In Banco Regis. 





Stamford verfus Davies. 


™, EBT tipo a Judgment. Che Oekendant pleaden 
that be was taken tn Execution by a Ca. Sa. upon 
gy that Tubeiwent, and had paid the Wonep to the 
Heit; and ie was he to be na good jPlea, be- 
caute thounh be do pay it to the Sheriff, yet the Sverif— may 
be infolvent, 02 map Bie and leabe no Atets, and then the 
jOarty will be never the better; and fo it wes held lately in 
this Court in one Baker's Cafe, wha pleaden JOapment to 
the Warihal, being in Erection im the Marhalfea; and held 
to he no wooed Ylea, Jud. pro Quer’. 





Tizard verfus Finch. 


7 N an {nfowwnation Qui tam for not going ta Church, twa 
Creeptians tere taken, 
1. De Conc{upes contra formam Statuti; and there are feve- 
ral Statutes; fa that it is uncertain which he meaneth. be 
I tha 
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that it was anlwered, chat the bet Mould be taken fo2 the 
hing. 

2 at Wwas objeten, that by the Stattite af 21 Jac. cap. 4. 
it ought to be bought before the Juftices in the County, &e. 

But ta that it was anfwered, that there beiny in the Ge 
of Parliament, upon which this Fnfounation is grounded, a 
Claule, that no Effein, Wiager of Lat, o2 [Srctedion hhouin 
lic, that muft be intended of the Courts at Weftminfter ; and 
fo Judginent was yiveit pro querente. 





Refolved, Chat a parol Condition cannst be pleaded to (60. b.) 
Bill under Seal, ) ondition. 


Seaborne’s Cafe. (661.) 


N Qader of Seflions, whereby he was adjudged the repu- 

ted Father of a BWafkard-CHiis, was quathed, becaute 

it ounht to babe been made by the Cio vert Juttices of the 

jPeace, and fo by Cilay of Appeal to Have come to the Set 
0nS; and it was (aid by Jule. Dolbyn, that the Optiias ttt 1 cro. 351. 
Prigeon’s Cafe Had been Denied to be Lat. Style 475. 


Wincombe ver jus Colborne. (662.) 


N an Mition for Coil, a jOwfcviption was laid to Have a saccum. 

Mart de quolibet Sacco, Ang)’ a Back af Com, for Call, anteCatebor. 
and moved in Arrett of FuDgment, becaule a Gack was a 
Wealure not known in Law, and therefore (ct ought ta have 
been erpiained, o2 otherwife it is uncertain. 

Wut Dolbyn faid, a Sack was a Wealire verp well known 
in that County, and twas there as certain asa Bulbel, and 
fo he aid Jones Difaiiawed the Exception, caeceris abfentibus. 


Holmes verfus Willett. (663.) 


A Devileth Lands to bis twa Sons, and the Weirs of Cro’ Re- 
» their Wodies, and i€ they die without Ihue, then the adios, 
Remainder ta DV. Eje@tment. 
Dune of the Song vied without Jue, and the Quertien 
Was, whether bis Cate thould no to the other Son, o2 ta 
Hin 
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hint in Remainder, o2 whether the Remainder fhould take 
nothing till both the Sons Died without Wue? 

And it was argued by Pollexfen, that here are crofs Re- 
Manders by Implication, and be made a great Difference 
where the Oevife was to Cla, ut fupra, and where the De- 
bife was to Cihrec, fo tifa Devile be to Chee, and the 
Deirs of their Wodies, anv (i they oie without Whe, the 
Reinainder ta another Werfon, there thall be no crofs Re- 
mainders bp Jnpiication, by Reafon of the Confufien anv 
Jatricacy, that it would make in the Cefting of the Cifate, 
fo that i¢ would puszle a ood Grithmetician ta calculate the 
Limitation of the Eftate, but in the Cate of Cina there is na 
Dilicuity, far there each of them would be (elfen relpetiveiy af 
bis [art in Cal, with a Remainder to the other in Cail, 
with the Remainder over, Che Authaiities he cited pro & 
con. in this Cale tere 2 Cro. Gilbert Y, Witty, 2 Roll. Rep, 
281. 5 Co. Windham’s Cafe, Dy. 303,330. Hob. 33. 

Oevifes have often been abjuvged bei for Cucevtaintp: 
As a Wan having teveral Chiden veviieth to his Aiue, 
this is weit for the Sucertatiiy, by Reaton no Wan can cell 
tuhat Tie ts intended, 3 Cro.342. 2And. 134. 1 Bulft. 61. 
4 Leon. 14. 

Gun he cited the Dpinten of the Lew Ch. Julk, Hale in the 
Geauing of the Cale of Hughes h, Robinfon, Hill. 15 Car. 
B.R. Rot. 666. where be put this Cafe: Q Feotment is 
made ta the (fe of A. and B. in Cail, and if they both die 
fithaut Ahue, the Remainder ta C. there hall be no crofs 
Remainders by Implication, but he fain othertvite it would: 
be in the Cafe of a CU, and there, it it were in the Cale 
of a GUN, be task the afaaetaia Difference betwirt a De: 
pile ta Give and a Oevile ta Cheee. Adjournatur. 


Harrifon verfus Belcher. 
4 


Feakment tas made to the (fe of P. Barrett and Sarah 

Barrett €02 their Lives, the iemainder to the fir Son 
of Sarah Barrette in Cail, the Rematider fe the right Deirs 
of P. Barrett; Sarah before Wlue releafeth ber Citate to Paul 
Barrett, atta then bath Fue Samvel Hall the Leiiar of the 
Plaintif, and then Died; the DOetendant was Lelee of the 
eit of Paul Barrett Che fele Queftion was, whether oz 
no this Releale of Sarah han fo merged the particular Cffate, 
that there was nothing ieft to fuppot the contingent Re- 
mainder? 


I 3t 
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Tt was argued by Saunders pro quer, Chat it had nat; fe 
that if one Aointenant releateth to another, this maketh ua 
Denree, 1 Int 184,273. Wut ft is all one ag ff Sarah had 
Diced, and her Cffate Had yon to Paul by Survibearhip ve- 
foxe the Birth of the fir! Son; pet afterwards, when the 
fit San is how, the Effate wilf open and {et ti the Effate, 
as it was Held tt Lewis Bowlesg Cafe, and it is ma more 
than if the Eftate had bec oainatly tinted to Paul fo2 Life, 
Remainder te the fir San of Sarah, Remainder to the right 
Deirs of Paul; in that Cale, betore the Wirth of the kr Son 
of Sarah, Paul Had Had a Fee erecuted in him, and pet, when 
the fir Son had been bom, the Cffate would habe opened 
and have let in the Cftate of the fir Son, And he faid, that 
a Releafe of one Jointenant for Life to another, bath the 
fame fet to all Jutents and Wurpeles as in Cale of 
Death, evcept in Relation to Strangers that have Charmes 
and Incuntbances, for they fhail not be hareed o2 Defeated 
by one Jsintenant’s veleafing to another, but if after fuch 
Reieale the Welealee dieth, their Efkate is Determined, tho 
the Releator be living. Wut quere, whether it hall not have 
a Continuance fo2 the Wart of the Reteafor for the Wenesit 
of a Stranger in cafe of Fucumbances, as JuBaiments, &c.. 

Pollexfen atgued econtra. Qn he agreed, that if a Feit. 
ment were made ta the Cife of Paul for Life, Remainder to 
the fir Son of Sarah, Wemainder to the rinht Deirs of Paul, 
Here novtwithtandiny that Paul had a Fee erecuted in him, 
pet tipon the Wirth of the fir Son, the Eftate would Divide 
and ict in the fit Dan, and Paul would be but Cenane 
for Life. 

But be took a Difference, there it refked upon the oat- 
ginal Convevance; there, though the Cates did unite, pet 
they. would open and fet in the contingent Remainder. buc 
tyhere a particular Cikate was limited with a contingent 
Remainder over, &c. and atterwwards hy any other Convev- 
ance 02 Act, the particular cEftate and the Inheritance met 
fonether, fo as ta merge thie particular Eftate, there the 
contingent Remainver was deiiroped, and fo it was Held in 
the Cale of Fortefcue and Abbot, 6 Co. rs. Treport’g Walle, ante Cate 
1 Co. 77. 2 Co. 60. Wifcow’s Cale, Litt. fect. 182, 184. Scroggs 658, 
anv Jones tntlined, that the contingent Remainder was not 
Oeitrapyed, Dolbin econtra. Advifare volunr. 

Pollexfen Heid, Chat tF ane Jointenant had died, the con- 
tingent Remainder han heen dDeffrayed, 


6 H A Contrakt 
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(664. b.) Contra fo. Land by Pavol, anda great art of the 
Statute of Wanepy paid, is Void tince the Statute of Frauds ang 
Praud: and Perjuries; hut the arty that paid the Wonep, oz bis Ere- 
Conrad for CULMS, may in Equity recover back the Wonep, As to this 
Land. FY Caw Sit W. Jones's Opinion under his Mand, 


(664. c.) TU made in CAtitingy, and one of the thee Witnefies, 

ee who faw it publifen, fet bis Mand to it at another 

ps ime; and Held good. Andfo it had been adjudged, as 
Sit Fra. Winnington told me. 
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(665.) Sir John Williams's Cafe. 
Power. SHettlement was made by of0 Sit Jo. Williams ta 
HiimlelE for Life, with a jPower of Revocation bp 
. any Civiting under bis Dand and Seal, tefiified 

~~ Dy tho ditnefles , and afterwards the faia Sit 
Io. Williams levies a Fine, and by a Deed fublequent de- 
Clares the difes of the faiv Fine. And the Queftion was, 
tubether this Fine and Oced were a good Crecution of the 
jouer > 

Jt was objeted that it was not; for that by the Fine 
the ace was ertinguiihed, aecoDér to the Cafes in the 


Firft 
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Firft Reporc; and hy the Rules of Law, a Ching evrtin- 
guithed caunet be revived, 

2. Sit John being only Cenant for Life, and tebping a 
Fine fur conufance de droit come ceo, it was a Fo2teiture of 
his Eftate. 

Ou the other Side it was argued, that the Deed and 
Fine ave but one Afurance, and fo itis not material which 
is fitft crecuted, and it hath been adjudged in the Cale of 
that if the Deed be exvecuted before the Fine it ts 
well enough, and a Cale cited, adjudged in JOsine tn this 
Court per Hale C.J, Et adjournatur. And fo it is tn Cale the 
Deed of Covenants be evecuted before the Fine; and fo al- 
{owed in Chancery in the Argument of the Carl of Bath’s 
Cale, 





Pettifon verfus Elwaies. 


Fee Fointeels in Cail, having Wtue by her busband 

tha Daughters, the fad Daughters teby a Fine in 
Mer to fell the Weverfion, and after the Wather makes a 
WLeale for firty Pears. Che Queltion was, whether this 
Leale was oid within the Statute of 1: H. 7. far ff the 
Leale be not to be abaided bp that Statute, ft will be wood 
anaintt the Jue in Catt and the Reverfisner. for if Cenant 
in Cail make a Leale for Bears, and the Wue in Cail tevyp 
Fine, this bath made goon the Leafe of the Cenant in 
Cail. 

Wut it was argued, that a Leale for Bears is not within 
the MDeaniny of the Statute, untels it be by a Fine for con- 
cefit; hecaufe the Jflue in Cail o2 the Rematnder-man mav 
ILA that without the Help of the Statute, untels he Doth 
any Ak ta corroborate if; and if caltnot be futended, that the 
SDAfatute intended ta poavide Rewiedy where it twas unnecel: 
fary; but there the efkate made by Cenant in Cail was be- 
fore that AE a War o2 Difcantinuance, there the Statute 
POViDeD a Reimncdyp; the Authorities cited were 3 Ed 4. 13,14. 
Moorzso. 2 Leon. 268). Dy.213.. 1 And. 6,57. 3 Co. oc. 
2 Cro. Croker fj, Kelfea. Jones S.C. Bridg. 27. Hutton-- Bro. 
Fine, 121. Sav. Rep. 106. 

Note; Ail the Cafes put, where a Leale for Pears is ad- 
poe within this Statute, are where fuch Leafe ig made bp 
itte, 

A Rent created adfudged within this Statute. 

Adjournatur. 

Webbe 
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Special Ver- 


dict. 
Ante Cafe 
514, 533- 


Webbe verfus Batchilor & al. Trin. 26 Car, Bs 
Rot. 904. 


Trefpafs for taking Cows. The Defendants plead 
Not guilty. 


OSTEA die & loco infra content. coram Johanne Vaughan’ 


Milit. Capital. Juftic. Dom. Regis de Banco & Chriftophoro 
Turner Milit. uno Baron. Scaccarii dicti Dom. Regis Juftic. ejuf- 
dem Dom. Regis ad affifas in com. South’ton capiend. affign. per 
formam ftat’, &c. ven. infra nominat. Edwardus Webbe Sacre 
Theologie Profeffor per attorn. fuum infra content. & infra feripr. 
Petrus Batchilor Thomas Hunt Jacob. Frowde Jacob. Knight Ste- 
phanus Bartholomew Richardus Winkeworth Petrus White & Jo- 
hannes Wornham alias Wordinham licet folempnit. exact. non ven. 
fed defalt. fecerunt. Ideo jur. unde infra fit mentio capiat. verfus 
eos per defalt. & juratores jurat. ill. exact. quidam eor. videlicet Jo- 
hannes Wheeler Jonathan Mapleton Robertus May Thomas Pa- 
man Johannes Hole Will. Edes Johannes Blundell ven. & in jur. 
ill. jurat. exiftunt & quia refid. jur. ejufdem jur. non comparuer, 
Ideo alii de circumftantibus per vic. Com. predict. ad hoc electi 
ad requifitionem predict. Edwardi Webbe ac per mandat. juftic. 
pred. de novo apponuntur quor. nomina panello infra fcript. affilan- 
tur fecundum formam ftat. in hujufmodi cafu nuper edit. & pro- 
vif. Ac jur. fic de novo appofit. videlicet Ambrofius Forde Phi- 
lippus Lyne Thom. Auftyn Thom. Cropp & Johannes Gibbes 
exact. fimiliter ven. qui ad veritat. de infra content. fimul cum al. 
jur. predict. prius ad hoc impanellat. & jurart. dicend. eleéli triati 
& jurati dicunt fuper facr’um fuum quod predictus Edwardus 
Webbe fuiffet per fpatium feptem annorum ult. preterit. & 
nunc exiftit clericus in facris ordinibus & perfona imperfonat. Ec- 
clefie parochialis de Kings-cleere in Com. South’ton pred. & per 
tot. illud tempus fervavit protelum Anglice @ eam equorum in- 
fra di¢tam parochiam de Kings-cleere quodque ipfe fuiffet in anno 
Regni dicti Domini Regis nunc vicefimo quinto per tune fuper- 
vifores viar. Anglice Surbeyors of the Dighways predicte paro- 
chiz de Kings-cleere debito modo appunctuat. & fummonit. in Ec- 
clefia parochial. pred. fex feparal. diebus & temporibus ad mittend. 
protelum fuum prediétum ad Jaborand. pro reparatione altar. viar. 
tunc in decafu infra predictam parochiam quodque ipfe pradictus 
Edwardus Webbe habuit debitam notitiam & non mifit protelum 
fuum predictum diebus predictis vel fuper aliquem eorum de qui- 
bus fic notitiam habuit quod querela fuper facra- 

I mentum 











De Term. Patch. 1682. 











mentum inde poftea debite fact. tribus proximis jufticiariis pacis 
pro Com. predicto juftic. predictum fecerunt warrant. {uum fub 
manibus & figillis eor. direct. predictis Petro Batchilor Thomz 
Hunt Jacobo Frowde Jacobo Knight Stephano Bartholomew Ri- 
chardo Winkeworth Petro White & Johanni Wornham alias 
Wordinhain tunc conftabular. & fupervifor. Anglice @urhepors 
of the Minhwapys in eadem parochia de Kings-cleere ad levand- 
fuper predi¢tum Edwardum Webbe per diftridionem fummez 
trium Jibrarum pro eifdem fex feparal.defalt. videlicet decem folid. 
pro qualibet defalt. & juratores predicti ulterius fuper facrum fuum 
predictum dicunt quod predictus Edwardus Webbe nullam ha- 
buit notitiam predict. querel. 

fact. coram juftic. predictis nec fummonitus fuic apparere coram 
juttic. predictis vel aliquo alio juftic. pacis Com. predict. nec 
apparuit coram eis ad faciend. excufationem fuam vel ad oftendend, 
caufam quare talem defalt. fec’. Sed quod warrantum predictum 
fact. fuit ante aliquam talem notitiam vel fummon. fact. vel des 
liberat. & quod predictus Petrus Batchilor Thom. Hunt Jacob. 
Frowde Jacob. Knight Stephanus Bartholothew Richatdus Wink: 
worth Petrus White & Johannes Wornham alias Wordinham pet 
virtut. vel color. warranti predict. prout lex poltulat ceperunt duas 
vaccas in narratione infra fcript. mentionat. & vendidertint eafdem 
duas vaccas pro quatuor libris & decem folid. & levaverunt pred. 
tres libras & obtuler. triginta folid. refid. pred. quatuor libr. decem 
folid. cuftag. fuis dedudtis eidem Edwardo Webbe qios pred. Ed- 
wardus Webbe accipere recufavit {ed utrum fuper tota matetia per 
juratores pred. in forma predict. compert. videbitur Cur. & juftic: 
didi Dom. Regis hic, &c. quod prediéti Petrus Batchilor Thomas 
Hunt Jacob. Knight Jacob. Frowde Stephan. Bartholomew Richard. 
Winkworth Petrus White & Johannes Wornham alias Wordinham 
funt culpabiles de tranfgr. in narratione infra f{cript. interius {peci- 
ficat. modo & forma prout predictus Edwardus Webbe interius 


- inde verfus eos quefit. jutatores pred. penitus ignorant & inde pe- 


tunt advifament. Cur. & juftic. hic, &c. & fi fuper rota materia 
predicta per juratores predictos in forma prediéla compert: vide- 
bitur Cur. & juftic. hic, &c. quod prediét. Petrus Batchilor 
Thom. Hunt Jacob. Frowd Jacob. Knight Stephanus Bartholomew 
Richardus Winkeworth Petrus White Johannes Wornham alias 
Wordisham funt culpabiles de tranfgr. predict. in narratione pres 
dicta interius {pecificat. modo & forma prout predi¢tus Edwardus 
Webbe interius inde verfus eos querit. tunc juratores pradicti dicunt 
fuper facr’um fuum quod predict. Petrus Batchilor Thomas Hunt 
Jacob. Frowde Jacob. Knight Richardus Winkeworth Petrus White 
& Johannes Wornham alias Wordinham funt culpabiles dé 
tranfgr. predict. modo & forma prout predictus Edwardus Webbe 
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interius inde verfus ecs narravit & affidunt dampna ipfius Edwardi 
Webbe occafione inde ultra mifas & cuftag. fua per ipfum circa 
fectam fuam in hac parte appofit. ad quatuor libras & quindecim 
folidos & pro mif. & cuftag. illa ad quadragine. folid. fed fi fuper 
tota materia predicta per juratores predictos in forma prediéta 
compert. videbitur Cur. & juftic. hic, &c. quod predic. Petrus 
Batchilor Thom. Hunt Jacob, Frowde Jacob. Knight Stephan. Bar- 
tholomew Richard. Winkeworth Petrus White & Johannes Worn- 
ham alias Wordinbam non fant culpab. de tranfgr. pred. in narratione 
pred. interius f{pecificat. tunc juratores predict. dicunt fuper facrum 
fuum predictum quod predicti Petrus Batchilor Thomas Hunt 
Jacob. Frowde Jacob. Knight Stephanus Bartholomew Richardus 
Winkeworth Petrus White & Johannes Wornham alias Wordin- 
ham non funt culpabiles de tranfgr. predié&. prout predict Petrus 
Batchilor Thomas Hunt Jacob. Frowde Jacob. Knight Stephanus 
Bartholomew Richardus Winkeworth Petrus White & Johannes 
Wornham alias Wordinham interius inde placitando allegaver. Er 
quia, &c. : 
Aajudned againit the Platntiff Trin. 27 Car. 2. B.R. 


The Duettion ts, whether be Having no Moatice before the 
Warrant iffued, and Difireis made, the Dicer be a Cref: 
patter ? . 

Pollexfen fo2 the J@laintiff cited the Statute for the Re 
pair of the Dinhwaps, 2 & 3 Phil. & Mar. cap. 8. 18 Eliz. cap. 
ro. 22Car.2. cap.12. to feby by Diftrefs upon Default, 
pooved by Dath made by them, having not a reafonadle 
ercule, all thele lat Statutes relate to charge ony thole 
Perfons that are liabie by the fir Statute of Phil. & Mar. 
fo2 Dinhways ; fo whether, upon penning this Statute of P.& 
M. that every Jarifhioner keeping Plough o2 Plough-lana 
Da His Duty, a Parfon be hound thereunte? Wy the Com- 
mon Law a jParfon is not ta pap Coll, by Magna Charta 
he is erculed from feveral Services. Wut fecondlp, Che Fu- 
ftites of JPeate ought to have fummoned him hefoe the 
CUarvant and Diftrefs, becaule he minke have a reafonable 
e€rcule, and although they have a Furisdition of the Dinh- 
ways, pet thety Warrant before Summons is Peid, and the 
Mfficers are Crelpatlers, becaule the JParty for this Trong 
iS without other Remedy, either by Cit of Erro2 o2 Aion; 
therefore the minifterial Dihicers ave erculable in erecting 
theiv CUlarrant. Bro. Cit, Judgment. 14H. 8.16. 13 Car. Cro. 
395: Chere the Church-wardens of Hatfield tuere not Church. 
wardens of Tattbridge, there they erecuted the CHatrant. 
Ch. J. Hale Cait, JF he keeps a Ploubhh, though he hath 
no JPlough-land, pet he is liable; and vou might gave at 
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to the Juftice, though after the Diftrefs, before it was (old; 
if pou bad any Ercule; and we will the cather intend 
that pou had no reafonable Ercule, for that pou have not 
fhewn anp pet; for take Motice, we know nathing of {Pai- 
Dilenes for the Clergy to be difcharyen fram repairing the 
Dighways ; and we will not allow the Dilpute of fo long a 
fettied Paint, fo2 in Dit Nicholas Hide’s Cime (t was refal: 
wed the Clerny ave liable thereto: Alt the Queftion is, whe. 
ther the Suffice not Cummoaning him makes ail voia, and fo2 
that you ought ta have fued the Juttices, and not the De: 
ficers, whom the Futtices would have (ndised if they had not 
obeyed and erecuted their Marrant,; though antiently Ju- 
ftices of jSeace DID Net grant a CUarrant but upon an Jn: 
Dizment; now tis taken oatherwife upon Complaint upon 
Dat). Twifden fait, he that keeps a Coach, Ceain o2 Jolough 
{8 chargeable within the At to the Repair of the binhways, 
which being within che Tuvisdidion of the Juftices, their 
Tarrant is but errencsus, and the Dificer in erecuting 
thereat is ercufubie, And fo amainft the Ilaintift tt was 
adjudneD per Curiim, de termino Trin. 27 Car. 2. 

Note; A CUtit of Cire, was bought upon this Futgment, 
Depending wich Mich. 27 Car. 2. at Audita qucrela fuag 
hought to avai Crecution af this Judgment; and furmifced, 
that after tye TuDAieit Stephen Bartholomew, one of the De- 
fendants, bad releated to 2. Webbe all Erecutions and De: 
mands; which beiny allowed by the Court, the Defer: 
Dants appeared thereto. Nota; ¥ conceive the Wale, cited bp 
Ch. Tut, Hale to he tefalbed in Bit Nic. Hide’s Ciime, was 
D2, Davenanr’g, Parfon of Palfhur, near the Devwzes fit Wilr- 
fhire, wha nave 41. per ann. to tepait the Wap to the Levizes; 
and pet the Surveyars charmed him to da his Duty for the 
Repair of the bighways, whereupon he tnfifted on His pat- 
Dilene as a Clergpinan , which the Juftices ef JDeace refer: 
ren to the JuBaes of the Afifes, Git Nic. Hide after- 
wards, upon Conicrence with the other Judges, refolved 
he was ffable; but 2, Davenant, upon Complaint thereat, 
was DifchargedD at the Council-Board , which Cale D2 
Webbe Hath often told ine, and that thereupon he was re. 
folbed to ftand it out, as he did, 





Sir Thomas Beamount’s Cafe. In C. B. 


N the Summer Ailes at Leicefter, 29 Car. 2. 992, Thomas 
Powis MoveD Hugh Windham, Judge of Afile, that there 
being a Dilpute, if Sie Thomas Beamoun’s Lands were in- 
— the 
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the JOarif) of Belton o2 not, but the Juftice of jeace re- 
fuled to make out any Chatrant again him to determine 
the fame; when it was popoted, that Sir Thomas fhouian 
by Rule confets a Warrant from the Juttices of Peace, ana 
a Difttels bp Girtue thereof, and thereupon being an Aétion 
again the Otticers, and therein to ftand only, that the Lands 
ate not within the arith, thereby to try the fame. Wut f¢ 
{was objected by Wingfield, that the Dfficers wiil plead mot 
guilty, and thereupon will be ercufed by Girtue of their 
CGarrant from the Fuftices of Weace. Cihereta Windham 
Catt, they had lately otherwife relolved upon a fpecial Ger- 
Dt in C.B. that an Aeon in fuch Cate lies again the DE 
ficer, and not againtt the Juftice of Peace, and 992, Powis 
told me, the Realon given by the Court was, becaule tie 
Futtice of eace makes his WMatraut upon the Infownatian 
of the Officers, andis otherwile a Sttanmer thereto; bug 
the Officers are obliged to know the Wounds of their own 
arith, and they muft at their Peril fee their Information 
be true; which perhaps may difference this Cale from Batchi- 





lor and. Webbe’s Cafe, much tnfiffed on tn C. B. by George 
Strode Serjeant, who in both Cales argued fo2 the Officers, 


as Sit Robert Shafto, Serj. told me in the long Gactation 
29 Car. 2. and J was in C. B. when this Rule of Sites wag 
moved to be mane a Rule of Court, and accordingly was 
fo mae Mich. 29 Car. 2. 


The Abftract of the Lord Chief Juftice Herbert's 
Argument upon Sir Ed. Hale’s Cafe. , 


HIS Cafe is of ateat Confeguence, and fo ate ail . 


Cales that concern the King’s PPreronative; Hut of a 
Cale that hath raifen fo much Crpesation it ts of the leat 
Difficulty of any. 

Chere there ig a leniflatibe Power, that JOower can dif- 
pente with any Laws of its own making; Gon Almighty can 
Difpente with his own Laws, but Chings that are probibiten 
bp the Law of Gad o2 Mature cannot be difpenten with bp 
any Human JPawer whatloever. 

But for human Laws there is a Wind of Meceility that 
they fhould be changed and Varied according to the Circun- 
ftantes of Men o2 Cimes; for no Latu can he fo contrived 
but either it map be too large, and take in j9erfons wha 


ought not to be taken in, o2 it map be tao narrow, and 
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{eave out Werfons that ought to be taken in, and therefore 
it ig neceflary, that they Hould be fubje& to Alteration oy 
the fame Power that made them, but the Laws of God are 
fo adapted to all the Citcumflances of Aen and Cimes, that 
there needs no Alteration in therm. 

Chere ave Come Cales wherein the King canst difpente. 
x. Mala in fe, fuch Chings which by the Law of God op 
Mature are evil antecedently to any Human Law. 

Pay, the King cannot difpente with a Law mavde foz the 
Punifpment of any futh Dffence, asa Rape is Felony by 
the Law, the Liny’s Dilpenfation will not make it none, 
and that anfwers the Cates of Simarniy. 

2. Tibere the Subset Hath a particular Intereft a2. Da- 
mage, and therefore the Ling cannot dilpenfe with a mu- 
fance and the Statute of Cifurp. 

3. Mipere there is a precedent Dilability; and therefore 
where a Wan buys anny Office within the Statute of Ed. 6. 
the Witig’s Difpentation will not avail him, becaule ty the 
Contrat a Oifability ts created in him; but if he gate the 
Difpenlation hero, and contrat afterwards, Semble a luy 
q’ eft bone. 

quo be knew no Cale, that did not come under one of thefe 

Meaus, but that the Wing could difpente with it. 
a fay the Wingy cannot ditpente with a Law that is mabe 
pro bono publico, ig ta fay, that he can difvenfe with no 
Law at all, for all Laws ave fuppoted to be pro bono publico, 
tuber they are firft made, 

Ca tap that the Oilpenfing with the Law miay be of van- 
nerous Conlequeuce, (3 nG Argument at all, for that map be 
fain of the Crercife of the Hinys pevoyative in many 
ales, funpoting that He would abule the Erercife of it. 
none will deny but that the ing bath Power to poactaim 
Tar when He pleatech, and pet it may be (aid that he may 
keep Us alwaps in Car, and fo ruin vis Subjeds, “ 

jo Wan Doubts but that the Wing may enhance op debate 
the Coin, and vet it may oe laid, that this map be fa done 
as to defivap all Commerce and Wercehandife. 

Che King may pardan Felons 02 Durderers; and pet it 
map be fata, if He fhould pardon all, it would in Cine turn 
the Mation inte Savavenels and Warbarity, that it wou 
be as mood living among Cannibals, &c. as here; tut we 
are not te fuppale that any Ching of this Lind will be Done, 
but that the Ring will ule bis [ower and jeranative foz 
the Wenelie and Pratetion of his Subjets, anv not to sheic 
DOamage, 
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Copyhold. 


UCE?e a Crit of Error the Quektion was, whether 
a Cuftom for a Capyholver upan his Admittance to 
pay a Bear's Gatue of the Land, as it is at the Cime of 
the Abinittance, were a wood Cuffom? And it being ruled 
in the Common jpleas, that it fas a quod Cuffom, Ft was 
atgued here by Pollexfen, that it was not, fo2 the Incertatatp 
of it, fo. every Cutam ounht to be certains and he cited 3 Cro. 
377. 4 Co. 27. 1Cro. 197. Argued bp Finch, that ft was a 
good Cuffon, and cettain enough; quia id certum eft quod cer- 
tum reddi poteit; ant be velied upon the Cale 1 Rol. Rep. 43. 
Noy 2. @ Cuftom to pap what Fine the Domage hould fet, 
ruled to be wood, which is maze uncertain than this; and fo 
held in a Cale 6 Jac. Hill. Ferm. in B. Rot. 1613. and it ig 
cited inthe Low Chief Jutice Bale’s ABanuleript ft Lincoln’s 
Inn Libgarpy, the Judres inclined that it was a good Cuttem, 











16809. 


In Banco Regis. 





— 


King ver. Dillington. Hill. 2 & 3 Jac.2. Rot.ag4. 


RIT of tro, ta reverle a Judgment in the 
\ \ Common pleas. 
Judgment done per Holt, Dolben, Gregory ant 
Eyres. 
Che Cale upon a Special Cerdit was: Cenant fo2 Life, 


Remainder in Fee of a Copphold, join (1 a Surrender to a 
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Gile of John Freeman and bis beits. John Freeman ies Le- 
fore the Surrender was peelented, his Weir being an Infant. 

Che Surrender was prelented at the nerve Court, anv 
theee {2aclamations tiade at the three enfurnmg Courts ac- 
corwing to the Cuftam of the Wanner, and the Cultom of 
the Bator was found ta be, that if che Deir DID ust came 
in ta he avmittedD upan thee wclamations made as atox- 
faid, the Efate was foreited. es 

Che 1020 entered fo2 the Fortetttive. 

Gud the Duektion was, whether an Infant was vawnd by 
this Cuffem fo as to forfeit bis fate, and it tt were a 
Forfeiture, wether it wags au ablolute Forfeiture, 02 Detea- 
fibfle upen the Tnfants Coming ta be anmitted and paying 
bis Fine? 

Dolben, Eeee ana. Eyres hela, that it was na Ferfel- soit isin cate 
ture in the Cafe of an Infant. GuB Dolben Held, that if ya ising, 
ipecial Cuffs bad been found, that it Hould babe beena 
Forteiture in Cale af an Infant, t hay been a voiv Cu- 
ffoin;, and citea many Cafes, where although) Laws and 
Cufisins were yeneral, pet Sufants were not bound; as in 
Cafe ot a Fine and Mon-claim, where Tnfants are Tet et: 
cepted befoze Hela = SBHetatute, at Fntant ig net within the 
Lats to be bound by it. 

Holt econtra, Chat tt Hould be a Footeiture, but not ab. 
folute, but until the Tnfant came to be admitted and paia 
his Fine, ana that the Lad hada good Right ta enter in 
the mean Cine. Ano chevy all agreed, that until Api: 

tance the e€ftate is Cleatip itt che SurrenBeraz, and that the 4 Co. 22. 
Surrenderee Hath no Wanner ef Rinht ether ta take the 
P28ts, 02 bing an Cjetment, until Aomittance; fo that, 
aS Holt intiiteD, the Wnfant (s net cancerned in the {P20 ft, 
It iS only the Surrenders? ; aid it was His Fallp that be 
would furrender te ove that would not come ta be admitted. 

Zt this tacre not f9, the Lod would be at a Lofs fo) bis 
Fine, and without Remedy, and althaunh, as it twas Hela 
by ail, if an Yniant will fran’ aut thaee o2 four Pears be- 
fo2e ie comes te be abiutted, chat the Low map increafe 
His Fine accowingly, if the Fafant fyould die before he is 
aUMItteD, the Lad canst tncreale it upon Dim that comes 
nert. 

Dolben faid, He kept twenty-Le Courts for feberal Pears, 
and the Cuftam of aff was, ta forfeft fo not coming in 
to be adinitteds upon Jproclamatians ; but ff an Infant was 
in the Cafe, the Entry always teas Nulla preclamatio quia 


infans, 
qn 
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Adminiftra- 
tion to whom. 


gn this Cafe it was faid, that when a Fine cectain is to 
be paid upon Admittance ta a Copphold, there the Copp- 
Holder aught ta bing it with him then he comes ta be av- 
mitted ; but if it be incertain, there the Lod is to fet it, 
and appoint a Cime and Place fo2 Payment of it. 

Gnd it was agreed bp ali of them, that by the Cuftoms 
of fome Wanos, a Fine of four o2 fibe Pears Galue might 
be reafonably fet; ag in the Mano of Harrow on the Hill 
and Croydon, there the Cuftam is fora Stranger to pay a 
Fine upon bis Admittance ta a Copphola, Hut if once a 
Tenant, be pays a Fine na moe: And Dolben cited a Cale 
of Pinfent the JSrothonotary, wha was a rich Wan, and 
purchated a Moule in Croydon, and fibe Pears Galue wag 
{et fo. a Fine, and the Batter was difputed and came to 
a Crial, and it was Held tu be a reafonable Fine, and that 
in fuch a Cale he might dave fet (even Pears Galue. 

But in the peincipal Cale, the other thee Judges being 
of Opinion that the Infant was not bound by the Cuttom, 
the Low Chict Juttice confented, that the Judgment given 
inthe Cannon Jleas fhauld be aftirmed. 


Young verfus Peirce. 


TV WPON an Gppeal ta the Delegates, the Cale was, Chat 


Henry Peirce Died Jntettate, leaving Wue Jo. Peirce and 
Anne Peirce; Hig perfonal Cftate being valued at about 35001. 
Anne Peirce agreed ta take 15001. fo her Share, and there- 
upon agreed, that Jo. Peirce fhould take Quminiftration, and 
releafled her Right ta the perfonal Cftate, Jo. Peirce paid the 
rsool. and Dies, and makes Young his Crecutor, and de- 
Piles to him all bis perfonal Cftate, there being 10001. out 
upon Wond of Henry Peirce’s Citate. Che Queftion twas, 
whether Young the Erecuto2 of the Son, 02 Anne the Daugh- 
ter, who was fince married to 92. Webbe, fhould have Ga- 
Miniftratian ? And D2. Raynes, the Jude in the JO2eranative 
Court, gave ft ta Young; tubereupon 92. Webbe and his 
Wife appealed; and the Delegates of the Common Law 
wete Powell, Gregory and Turton; and the Civilians were 
Littleton and Newton, &c, 
Quy they affirmed the Sentence in the Peronatibe Court; 
hecaute they faid, that Young, as Erecutor of Jo. Peirce, was 


in Equity intitied to all enefit of the perfonal Cftate of — 


H. P. by Reaflan of the Agreeement; and it was like Ifted’s 


Cale, of an Erecutoz oping Intettate that was a refiduary — 
s Legatee, 
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Lenatee, Adminiftration, Hall be committed ta Him, and one 
Henfon’s Cale was cited, where a Will is made, and no Er- 
ecto, appointed, Adiminiftration hall be committed to the 
refinuary Legatec. 

Wut it feemeth to me, that the Law fs contrary, becaufe 
the Quminifivater, as he is now invetted with Interett and 
Yowwer, was firtt created bp Star. 31 Ed. 3. fo2 before that Sta- 
tute an Adminiftrate, was but the Owinarp’s Servant. for 
neither the Dwinary nor Qoininiftrator could fue for a Debe, 
o2 veleafe a Debt, oz dilpofe of o2 alien any of the Inte: 
ffate’s ftate; and by that Statute, and the Statute of 2: 
H.8. 5. Quminiftration of an Jnteftates Ctate is to be com: 
mitted to the nert of Hin. 

Gnd the Beoks of Law fay, that the Dwinary mutt tridty 
purlue bis awer, aud that it is not at all left to bis Dit: 
Ctetian, 9 Co. Henfloe’g Cale, 1 Cro. 106. Jones 175. 

qnd although feveral Contetts have been concerning an- 
miniftration, pet there was never any appears but where 
there was a JPretence of an Cquality, if not a WPorimity 
of Hin, as in thefe Cates following Queftions have been 


ade; as 
ae qcalpether a Father 02 Wother were of Kin? which fs 
now fettied; as appears by Bro. Adminiftrat. 47. 3 Co. Rat- 
cliffs Wate. 

2. Mbether the balf Wlood ? 

3. Whether the Wife? that is fettled bp the erprefs 
Cows of 21 H. 8. 5. 

4 After that, whether the Dusband? that was fettied in 
the Wale of Jones and Roe, 1 Cro. 106. Jones 175. Oo cuti. 
ous babe the Judges always been in conf{ruing and pur- 
fuing that Statute. 

Gt is faid in the Books, among other Chings, that hyp 
thele Aits the Perfon is now Determined, and the Judges 
ought firitip to purfue the Statutes, and that it is not at 
all left to Dilcretion. 9 Co. 38. Henfloe’s Cafe, Jones 175. 

And ag to the Releale it was infitted, that could not ope- 
rate upon a futute Right, and cited Co. Lict. 265. a. b. 
Hob. 45. 

But pet the Sentence twas affirmed. 
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Round verfus Ric. Kello. 


EBT tpon an Obligation, wherein the Paintit 
Declares, that Jo. Kello became bound to dim, 
and bound himielf and his Deits, and died feifed, 

’ and that the OcfendDant Ri. Kello was his Son anv 
eit, . 

Che Dekeitdant pleaded Riens per defcent. Y Special Cer- 
Dit twas found, Chat Jo. K. the Grandfather of the Dblignr 
was (eifed in Fee, and tettlen his Citate ta the fe of him- 
fel€ fo2 Life, Remainder to John his Son, and the Heirs of 
His Wodp, Remainder to his own right Meirs, and then 
Died; and that John the Son entered and died; and then John 
the @©eandfon entered and died without Wtue; and then the 
Cftate came ta the Defendant Richard. Gnd the only Due- 
ftion tras, Thether the Jplaintiff ought not to babe deriven 
the Defendant's Title to the Eftate hy John the Father and 
John the Son, they being both teifen > 

Eyre, Chat he ought ta habe Derived hy both the Johns, they 
being feifed of the Fee in Reverfion, as well as the Cftate- 
tail in Pofelion, and it was in their Power to have aliened 
the Reverfion in Fee, and they might habe joined the Mile 
in a Wtit of Right, and fo to all Intents were feifen thereat. 

But Gregory, Dolben and Holt econtra. Chey all agreed, 
that in cafe the ¢ftate-tail hav not been fn the Cale, the 

5 Plaintiff 
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Jlaintife mutt hate mentioned them, but John the Son, and 
John the Geandfon being Cenants in Cail, though they hav 
the Weverfian in Fee, pet this was not uch Setlin of the 
Fee as the Plaintiff need take any Motice of; becaute it 
Was 110 Afiets in theit Hands, {02 a Keverfion upon an C- 
fatetail is na Aflets, becaule by Pokibilicy it may continue 
for ever, and the Cenant in Cail map bar the Revertian by 
aRecovery, : 
Gnd Dolben fad, that the 1 Inft.14. as julf as to the 
Point inthis Cale, and fironger, for there it ig (aid, that: Roll. 625, 
the Seifin of a Wrother af the Male Wiood of a Reveriton 
npon an Cftate fo2 Life is nat fuch a Seifin as tall bar the 
Brother of the ball Wiood, and give the Citate ta the 
Sifter: And the Cale of Edwards and Rogers was cited om 
path Sides. 1 Cro. 525. and Jones 456. 

Jud. pro Quer’. 





Bofon werfus Sandford & al’. (6-3.) 


THE Defendant was one of thee JOart-Oiuners of Acion again 
a Ship, and the jlaintéé delivered Goons ta the Pgor™ * 

Water of the Ship ta be carried fram London tg 
which being Damayed tn the. Carriane, the Jolainti—t brought 
a Géion of the Cale again the Oefendant, aid upan a 
Special Cierdté#, the Cafe appeared ta he ut fupra. Che Care 
gabe their Dpinions feriatim. 
r. hep all hela that the Ation was tvell brought again 
the Diwiers, though there was no erprets Contrat with 
the, becaute the MWafler is but in the ature of a Ser- 
want to the Diuners, andthey.cught ta antwer for dim, and 
they fad the IMaintitt Hath bis Ciekion, cither to charge the 
Diners upon the imply dD Contra, o2 the Wafter upan the 
erprets Agreeitent when the Goons were Delivered to Han. — 
Gna they all fatd.thep knew na Diserence in Woint of 
Law bettvecn a LawteCattier anda CGater-Carrier, but. 
that an Adian would fie as well against ane as the ather, 
“And aithaugh it be the conmnoi Couric to declare avant a 
Cartier, by alicaytny the Cutteint-of: England to charge bim. 
“petit wauid bea Hood Declaration, if it-were lad, in Can- 
fDeration that the arty was ta vay Hintas much as it was 

‘wath, that he aid agree to deliver, 
2. Chey mMinpeld, that the Aten ought to Have been 
Loughe ayaint ail the Owners, but Dolben fata the Defen- 
DANE OUghe to ave taken Qdaantane of {¢ by aj!ea in 4: 
batement, 
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General Ive. Harement, and having omitted that Opportunity, that he 


(674.) 


Habendum. 
Special Ver- 
dict, 


ould now have no Advantaye of it. 

But the other thee Iudges held, that the Defendant 
Might take Aobantage of it upon the General Flue; for if 
theee jointly make a JPamife, and an Aéian fs hought a- 
gaint ane, he may plead Non Affumpfir, and pibe the Spe- 
cial Watter it Chidence, 

And Hole faid it could not be pleaded in Abatement, be: 
caule the Declaration is fuper fe fufceperunt to Deliver the 
Goons, and the Plaintiff might give an expels Agreement 
in Evidence, and therefore it could be no good jplea in 
Qbhatement, to fay there ave other Owners not named, he- 
caute they are not charged as Diwners, but either by Realon 
of the Crutt o2 the Conkideration, 

Jud. pro Def. 
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German and Orchard. 


Cerimo2 for Pears, reciting his Leafe, grants the 

Land, and the fait recited Leafe, and all Deeds, 

Evidences and Writings concerning the jp: 

miffeg, habendum after the Death of the @eantoz, 

for and during all the Relidue and Remainder o€ the fain 

Ceri, which thould be then to come and unerpited; and the 
Muettion was, whether the Cerm pafled hp this Grant? 

1. Jt was agreed inthis Cale, that if a Cermoz for Pears 


grants all bis Cerm o2 Cffate in the P.emifles, a ae 
5 
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after His Deceale for fo many Pears as Mauld be then to 
come, the Grant is good, and the Habendum repugnant 
and void. 

2. Jt was fad per Hole Ch. Juli. Chat if a Cerin 
grants the Land generally, and limits no Eftate, an & 
ftate at (Uilt only pafies, but in a CUM it will be other- 
wife, for there the whale Cerm will pats. 

3. Ft was held here, that the Geanta2 Having granted the 
Land (and not (aid bis Citate 22 his Cerm) and the Haben- 
dum being fo2 fuch Citate as will not pals by Law, this only 
pafles an Cttate at CUiil. 

Tt was objected here, that having granted the faid recited 
Leale was fufficient ta pats the whole Cftate, and it was 
admitted, that if a Cerio grants bis Leale it will pats ail 
His Cerm, but in this Cale, when he grants the Land anv 
the (aid recited Leale, and all Deeds, &c. it mute by com: 
Walt Jutendnient be the Deed of Leafe. 

Jt was agreed in this Cafe, that where the Habendum 
contradiés the Jemiffes, the Oant Hail and, and the Ha- z Roll. 66. 
bendum be Lott; but where the Habendum map confit with the 
Premiffes, it Hail enure by Clay of Erpianation of it, asa 
Grant to A. and his Heirs, Habendum ta him and the Heirs 2 co. x8. 
of bis Body, the Habendum explains what Meirs are meant. 
Q Grant ta A. and B. Habendum to A. fo Life, Remainder 
to B. yooD. 
~ But ff a Wan grant to B. and his Heirs fn the Premiffes, 
Habendum to him fo Life, the Habendum {8 repugnant and 
bod, becaule an Inheritance is granted by the JPremiffes. 





Parfons’s Cafe. Cs) 


Arfons heing conviteD of Aurder obtained his [Dar- Pardon. 

Don, and being bought ta the War pleaded ft, and pro- 
Duced his Tirit of Aiiswance, and the JSardon Had in it the 
1020 Murdrum, and the Aliotancte of it mas oppafed by 
Sit H. Winnington, on the Webhal€ of the Or0fecuto2, wha 
infifted upon it, that the King could not pardon Wurder at 
this Cime, fince the Wiil of Rights which had taken awap 
the Non obitantes, and he infiifted, that before the Ging coula 
not Do it without a Non obftante ta the Statutes of Ed. 3, 
and Rich. 2. an Non obftantes being noi taken away, that 
He could not Oo it at all, 
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Surrender. 

Acceptance, 
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But it mas bela by the whole Court, that this pardon 
was Food and ought to be aliewed, fo2 that the Wing might 
at the Common Law fave pardoned Wurder, and chat aps 
pears bp thate bery Statutes tubich limit his [Power in that 
Particular. and the Oaitt of thole Statutes is no moe, but 
that the Wing fhould not be furprifed by JParvening it by 
gencral (ous; and therefor fince the Waking of thofe 
Statutes, a Bardon of Felonies, &c. would net ertend ta 
pardon AWurder without a Non obftante; but if the Ring 
toauld recite the particular Fat, as be bad done bere, bis. 
Warden weuld habe been peed twitheut a Non obftante: 
@herefore it fees a [Bardon tn geneval Wows was gosd, 
without tecitingy the Fat and Wececdings particularly, ag 
in this Cafe, the 3nditiment, Canvition and Attainder were. 
ali recited. 

Fe was FaiM per Holt, Chat in a Pardon fer AHurder there 
mutt be a Clivit of Ailawanee, becaufe there is a Condition 
annered ta eberp JOardon cf Wurver; but a Pardon fo 
Crealen map be pleaded without any Writ of Giowante, 
becaufe that is ableiute. 


Sir Simon Leech’s Cafe, 


EECH, taba tiarried Serj. Crooke’s Sifter, fettlen hig 
P , C€ftate to the Cite of pinilclf for Life, Remainder to 
bis fir! Son in Call by that Wartiage, Remainder in Fee 
to an Zvfant. Leech’s (life being with Child (by Sit G. 
Fudfey, a8 ies fuppoted) he tock Advice how to Deftray the 
contingent Remainder to this CHD, in cafe it hould be a 
Son, and by the Avice af Serj, Crooke and Serj, Maynard, 
made a Surrender of bis Cate foo Life to the Remainder 
Wan in Fee; hefore he came of Age the Chid was born be- 
ig a Sou, fo that if the Ettate twas not Deftraped before, it 
petted in bint as feon as be was bon, and the onlp joint 
wag, Whether a Surrender Bi vet o2 merge the Cftate in 
the Reverfioner before Acceptance ? 

Ft was fufiften, that a Geant o2 Conveyance did heft an 
Eftate in the Grantee until Difagreement ; and it it were by 
Feokment, a Difclaimer in Pais would not ferve, but it mune 
be by Deed o2 upon Recow. 

But it was oan the other Side infitted, that a Surrender 119 
Differ from another Gant, hecaufe i all Joleadings where a 
Surrender is pleaded it is likewile alleagen, that the af si 
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fioner DID accept; and the Court feemed to be of Opinion, 
that the Cftate DID net Veli till Acceptance, andthe Rever- 
fionet not coming ta Age before the Wirth of the Child, 
coulD not accept, and fo the Child was like ta no away with 
the €ifate, which was at leaft 400]. per Annum. 

Note; his was uxsi a Mivit of Error, Fusgment ha- 
ving been given in the Common pleas, that the Surrender 
befted na Eftate till Acceptance, by the Dpinfon of Pollexfen, 
Powell qnU Rookesby ayainft Ventris, who feemed ftrangly of 
another Dpinian. 

Qnud afterwards the Judgment vibe in the Common 
JPleas was affirmed, 

Nore, @hat {tt Michaelmas Gacation 1692. Chis Judament 
twas reverfed in JSarliament, again the Opinion of all the 
Judges, except Ackins Ch, Warsn, come a moy fuit dit. 
Show. Rep. 151. 
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Symonds verfus Cudmore. (677.) 


TMENANT in Tail, Rebverfion te bimfell tn Fer, 
| with a JOower ta make Leales in Poffefiion, 
makes @ Leafe for twenty-one Pears, and after- 
wards inakes another Leafe ta conmmence upon the siderf. 260. 
Determination of the fie Leale; befare the fecond Leafe | her.77° 
commences, Cenant in Cail dieth, and the WMue iw Cail 
me — Tevied 


504 


(678.) 
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icbied a Fine in ower to make a Settlement; and it was 
held bp all the Judges, that this Fine had made the fecond 
Leafe unavoidable, becaufe by the Fine the Cttate-tail mag. 
as it were merged in the Fee, and he had no Map to avoin 
the Leafe, hut only by Gictue of the ettate: tail, which wag 
Now Deftroped, 

Notre; Chis Cale J had by Report only, and it was: 
thaw bt a bard Cate. : 
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Dr. Hafcard verfus Dr. Somany. 


N a tial at Bar for the Partonage of Hafely in the 

County of Oxon, the Church being in the yrefenta- 

tion of the Dean and Canons of Windfor, where there 

are twelie Canons belites the Dean, which in al - 
make up Chirteen of the Corporation, it was Held, 

1. Chat prima facie in all Ais Done by a Corporation, the 
major Pumber mut bind the Iefler, 02 elle Differences 
could never be Determined, 

2. Chat Ats done by the Corporation aught to be Done bp 
the Confent of the major Fumber, o2 elle they are not palid, 
and therefore where the Coworation confitts of Chirteen, 
there ought to be Seven ta make a Chapter; hut the Aé 
of the major Mumber of thole Seven is binding to - Ca- 
poration, 

4 But 








De Term. Pafch. 1693. 50S 


‘But if the antient Cifane hath been, that Ais have been 
Done fram Cime ta Cime hy the major umber of thofe 
that are pefent, although thep are but Chee 02 Four, it 
{hail be chen intended that that was Jart of theit Conftitution 
at the Geeinning, and fo what is Dane by them Mall be 
 pinding to the reft, and if it were otherwite, it would avait 
gBuititude of Leafes; for it is the common joatice in matt 
qPlaces to feal Leates by the major umber of the Dean 
and Weebends that are vefident at the Cime when the Leate 
was made, 





Wincehurft verfus Stockham. (579.) 


N a Git of erro. ta reverle a Fine, it was agreed, Fine. 
1. Chat the Conulor Dving before the Return of the Evo en co 

Dedimus, anv after the Caption, was erraneois, Shep. Abr. 
478. 00 EH...72:9. 

2. (ibere two [larceners ire tntitledD to a Citit of Errgp, 
ana ene teleates, that Releale is no War te the other. 

3. Chat aithaugh five Pears incur after the Levpiny of 
the Fine, yet the Party ts uot barren of bis Micit of Erroz 
to reverie the fame Fine, which, as Holt fain, Had heen rez 
felved in Hale's Cime, upon folemn Argument in this 
Court: AnD Pemberton faiB He twas of the fame Dpinian, 
but teas a little ffagmer’d at a Cale be met with of the ari 
of Oxford; but quere iii what Wagk. 


Long's Cafe. (680.9 
N Gfffate Was Debifed to A. for Life, Remainder to His contingent 
fir Son, &e Remainder ta B. and bis Heirs. Remeindet: 
A. Dies Without Flue, bis (ife enfeint with a Son, B. en-2 4° 
ters, the Son is bom and enters upon B. 
 Gbhis Cale was fil argued upon a Special Clerdik in the 
Gawimen jSicas, where the Court were all of Opinion, 
that A. Dying betaye the Wirth af the Son, the contingent 
Remainder to the Bon was Deltrapyed, and that B. the Re- 
miaiiDec-Man Had a mosd Title, and upon a CUrit of Erry2 
hrought, the Court of Wing's Wench were of the fame Doi: 
night, 
Wut afterwards a Mirit of Crro, being bought ti war: ‘s 
fiament, | 
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Che Lows reverled the Judgment which (come a moy fem- 
ble) Doth i a great Wealute Deftray the Dokkrine of contin: 
nent Remainders, which is, that if it Doth not ve when 
the patticular Citate Deterinines, it can never vet. 





Dominus Rex verfus One of the Lord 
Mountague’s Witnefles. 


F a Dan be indited upon the Statute, it mull appear in 

the Jnditment o2 Information, that the Joint be was 
fortwo in was material to the Watter in Flue, and it mu 
be in a Court of Reco, 02 other Courts mentioned in the 
Statute, and other Circumftances mut be purfued, accou. 
ing to the Delcription in the Statute, 

And if a Wan be indiied for Perjury at Common Law, 
it muft be for a Ching that ts not altogether foreign, but 
mutt habe fome Relation ta the Matter in Queftion, asifa 
Mitnels Hhould fwear what Clothes he had. on when he faw 
fuch a Fat Done, it is altonether foreign to the Matter in 
Duettior, and if he were miffaken, it is not Perjury at 
Conon Law. 

But Perjury at Common Law may he in a Court which 
if not of Recow, as in Chancery, o2 in a Court-Baron, if 
im a material Point, and fo may Perjury upon the Statute 
by erprels Clos, 3 Init. 164. 

hele Cales tuere cited in Relation to Perjury, 1 sid. 
274. 3 Inft. 164. 2 Roll. 369. 


N Innuendo fall neither inlarge, alter, no, abwone the 
Senle of what it ig annered to, Allen 32. 3 Cro. 193. 
Palmer 358. 4Co.17, 20. 3 Bulftrode 265. Godb. 339, 340. 
Hob, 45. 1:Gro. st2. . Hob. 2,,6.,..2 Cro. 1675)\(Cr2G) ame 
Goldsb. 191. 1 Roll. 86. 1 Vent. 268. (337.) 2 Roll. Rep. 


I41, 142. 
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Winter verfus Loveday. (682.) 


HE Cale, QA Settiement was made of a Mandy Power. 

to A. fo2 Life, Remainder to B. bis Wife fo2 Life, 

fuith Remainders to the fir and other Sons in 

Cail, &c. JOviden that A. o2 B. being tn Jot: 
feftion fhoult have Power ta make Leales fo2 twenty-one 
Pears of the Maid Wang, 02 any Jeart thereof, ercept the 
Deimneans, relerbing the ulual Rent, A. made a Leafe fa 
tiventy-one Pears of a Copyhold Eftate, and the Quettion 
was, whether this Leale was warranted by the ower? 

1. Che fir Dueftian was, whether the Copphalds af the 
Baio ate Wart of the Demiefnes? And fo2 chat i¢ was Heid, 
that thev tere hepand all Queftian, 1 Co. 46. 

But thei it was objeded, that if the Coppholds Mhouls 
be taken te be Parcel of the Demefnes, and fo ercepted, 
that the Crception would be repurnant, for then the Jawer 
would fe Loin, there being ne Land befines tie Demelnes, 

Wut ta that i¢ was anfivered bp Holt Ch. Hult. that the 
Power would not be void, for A. mindt by Girtue of that 
jPower deinife the Rents and Services, which would be 
good by Cirtue of the awer, altho’ be could referve no 
Rent upon fuch a Leate. fo he fain where there twas a genc- 
tal Power given which ertended ta the whole Cftate, with a 
«Qualification which extended only to [Sart, there the other 
Part might be demifed hy Cictue of the Power, though it 
Was not capable of the DQualtfication, As where a Settie- 
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(683.) 


Contingent 
Remainder. 


Ment is made with a ower ta Deniffe all, o2 anp Part, re- 
ferbing the ufual Rent, and part of it was never in Leatle 
befoue, a Leafe may be made of that Wart under what 
Rent the Party plealeth, ann for that be cited 2 Roll. Cit, 
Power, 262. anv the Cafe of Wakeman and Waker, ante Cafe 
546. which he (aid was refatbed, according to the Dvinian 
of Hale theve, that the Leafe of Cithes twas quod, altho 5s. 
an Acre coud not be referved, . 

St tuas {aid atfo, that if this Power Hhould ertend to the 
Copphalds, it would put it in the Pater of the Cenant foo 
Life ta Defirsy all the Copyhalds , fo2 althourh if a Lefice of 
1 Wane make Leales of the Capphalds, it Dath ret ectin- 
Kili them, vet when a Lefice by Gittue of a Power deme 
feth, that is an abfelute Oefiruzion of them, becaule the 
JPower is Derived out of the Fee, and fo itis all one as 
though Cenant in Fee-imple of a Wao made a Leake. 
TeRCollesinc: 


Anonymus. 


ETTLEMENT mabe to the fe of the Father for 
— Life, Remainder ta the fir Son and the Deirs oF his 
Bedp, Remainder over. Che Father being Non compos, 
hefaae the Wirth of the Son, furrented ta the Remain 
Dermat, ann the Duettion twas, whether this had oe. 
firoped the contingent Remainder? And that depended upon 
this, whether chis Deed of Surrender was void, o2 onip 
peivable, fo2 if it was Leid, then the contingent Remainder 
was not Deftraped, but if it were only volDable, then it not 
beiuy abvoiden at the Cime of the Wirth ot the San, the 
continment Remainder ts Deflvaped,; for if the particular €- 
flate, o2 a Right of Entry be, not in Being when the 
contingent Remainder ought to weft, it can never vert, 

Qnd Holt put this Cafe, that if the Cenant fo Life, be- 


for the Birth of the itt San, Had granted alway his Citrate 


upon Condition, and had entred tor the Condition haken 
before the Wirth of the fir Son, it would well enough have 


fupported the continnent Remainder; but if he had not en: 


tred, 02 had a Right of Entry at the Cime of the Wirth of 
the firft Son, the contiigent Remainder was Dettraped, al- 
though the Condition thauld be after baoken, Che principal 
Cale was adjourned, ta be argued again the nert Cerm, 
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Underhill verfus Durham. (684.) 


N a Grial at Gar coitcerningy a Leafe, and wheit the survey. 
fame was to take Effet in Poffefian: A Copy of a Evicence- 
Surbey taken in the late Cimes in 1647, by Cittue 
of a Conmniffion granted by the Powers then in Beinn, 
was ADMItteD as Evidence, and it was then faid, that thote 
Surveys twere taken with great Care, and had been often 
admitted in Evidence: Wut the Reafon why the Copy was 
aDinittedD here was, becaule it was puoved, that the Drini- 
fials were remeved from Gurney-houfe to. St. Faiths under 
St. Paul’s, and twere there burnt in the great Fire; and Nor- 
they fhewed me a Cale in Michaelmas 25 Car. 2. B. R. bettveeit 
Berry and Halfted, where fuch a Survey was admitted in E- 
Didence hy Hale Ch, Fuk. 


Helier verfus Jennings. (685.) 


A Che Father having Iue a Son and twa Daughters 
LAX, devileth the Eftate in Queftion ta His Son and dis 
Deirs; provided neverthelels, that if the Son Mould die be- 
fore he comes to the Ane of Cwenty-one, o2 without Tue 
of His Body, then it Hould yo to the Daughters; the Father 
Dies, and the Son lives ta the Aye of Ctwenty-one, avd 
makes his Till, and devileth the Cate to the Wlaintitf, 
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Eftate-tail. 
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and his CU was attefen by the JDilaintife and two other 


Mitnelies, and then died without Iue. 

And the Queftion was, whether the Plaintiff who claimen 
under the Will of the San, o2 the Defendant whoa claimed 
under the Daughters, had the bet Citle? 

Che fir Queftion was, Whether this was an Eftate-tail 
f2a Fee inthe Son, by the CUill of the Father; and for 
the Plaintift it was Tain, that this was a Fee, ann upon a 
Contingency ie might have heen an Cftate-tatl, that is in 
Cale the Son Had died without Iue before Cwwenty- one; fo2 
it was faid that or in this JPlace mutt be taken fo ‘and, 
aid then altho he od Die without Jue, vet living bevond 

the Ane of Cwenty-one, the Devife to the Daughters couln 
not take Cite; and fo2 this was cited 1 Vent. 162. Plo. 286. 
3 Cro. 382, 525. Moor 422. 

2. Qu. JE the Son hada Fee, Wibether this Til was 
attefied according ta the Statute of Frauds and Perjuries; 
and for the Wlaintifl it was faid, thoumh the Plainti—t wha 
ciaimed by the CU could not be hought to give Coidence 
in a Court to pave it, pet that be was a credible Hitnels 
within the Statute; fo. by credible WWlitnefles is meant 
jDerfons of Credit, fuch ag ave not been difabien by any 
Convition of Perjury, Forwery, 02 any Cecdit in Attaint, 
&c. noz whale Credit is not to be objeted to. 

But the Court in bath Points inclined againt the Plain: 
tiff, viz. Chat the Son had but an Cffate-tail, and fo the 
Dedile to the Daughters took Cffet, the Son being dead 
without Fue; for tho it is Devifed ta him and his heirs, 
pet the fatter Tos if he die without Iffue make it an & 
ftate-tail, for bis Weaning feems to be plain, that ff the 
Son had Wtue, that Jue Hhould have it, if not, it hhould 
yo to the Daughters. 

Gnd as to the fecond Quettion they held clearly, that the 
Party wha was to take bp the CHill could be no fuch Cit 
nefs as was intended by the Statute, becaule he can be na 
CHitnels at all, and much {efs a credible Citnefs; for fup- 
pole they had all thece been Jderfons who had taken bp the 
TH, then the THtl could never have been proved, and tho 
oie OND Mitnels is fufficient JP200f, the other Cwo mutt 
he fuch as are qualified to be Witnefles, 


5 Abraham 
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Abraham or Kennefly verfus Bird. (686.) 


HE Plaintiff had married hig Wifes Sifter’s fondo. 
| Daughter, and was profecuted for it in the €ccie: ~~ 
fiattical Couré, and prayed a JDohibition. Shower moved ta 
Dilcharae the Rule. fo2 a JProvhibition nif, and cited 3 Cro. 

Man’s Cale, 228. Noy ——. Vaughan Hob. 181. 
Holt Ch, Jutt. inclined ayaintt the Prohibition, for be faid, 
to marry a Was Father's Difter’s Datahter ts forbia by 
the Levitical Latv, and this is the fame Degree of Affinity as 
that is of Confanguinity, which be takes to be under the 
fame JOrohibition: A Rule for a Confultation nif. 
And Shower cited a Cale betiveen Wortefley and Watkins, antecae,,,: 
Trin. 30, 31 Car. 2. i this Court, where it was Held to be . 
an inceftuous Marriage. 
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(637.) Gage verfus Acton. 


eme. 


Poft Cafe691. 


Debt extin- 
guifhed, 


3 Lev. 267. 


Hob. 216. 


to2 to her Husband, for Rent become due in the 

Life-time of the Jnteftate. Che Defendant pleaded 
that her Husband before his Intermarciage with her became 
bound to hee in a Bond of 20001. canditionen to leave her 
roool. at the Cime of bis Deceafe, in Cale the furvived 
Him, and averred, that the bad not Aflets ultra 2501. which 
was not fufficient to fatisty that Bond, and that the retain: 
ed towards fatistping that Debt. ann the JPlaintif— Demut- 
rev; and twa Queftions were in the Cafe: 

1. TUbether a Debt for Rent thould be peeferable to a 
Debt by Bond? And for that they were all of Opinion, that 
they twere in equali gradu, and whether the Leale was by 
CUviting 02 Pavol, it was all one. 

2. Quettion was, CUbether this Bond was not relealen 
hy the Darriane, the Wend being oiven before Warriage? 
And this was faid to be a Joint of great Confequence ; and 
Gould and Turton tuere of Opinion, that the Bond was not 
releafed by the Warriane, becaule by the Condition the Ioa- 
nep is not to be paid until the Death of the Husband, 

But Holt Ch, Puff, econtra; fo2 1 Wond ig debitum in 
prefenti, although by the Condition ft be folvend. in futuro; 
he admitted, that if a Wan before Warriage peomife a 

5 CUomian 


HE Cafe thas, Che Jlaintif— brought an Action 
of Debt ayaink the Defendant, as Anminiftra: — 











Corone. Siz 


Tioman to leave Her rool. at His Death, tn Cale he fur- 
Vive him, this is not veleafed; becaule ic cannot pokibip 
Happen During the Caverture, and this is like a Candition 
precedent, fa that if a Wan Declares upon fuch a j2emile, 
He mutt aver that the Dushand is Dead, and chat the ural 
Hed him, &c. but tt is not fo tn cafe of a ond with a Con: 
Ditian, for there the joarty Declares upon the Wond only 
without taking Motice ef the Condition, 5 Co. 70. Hoe’g 
Cate. 

But a Contitiyency which may o2 may not Hapyen During 
the Cime of the Wartiane map be ceiealen by the Husband, 
as where a Cetin for Vears is Deviied ta A. foz Life, and 
after bis Deceale to the Tife of A. there A. the Husband 3 Rep. canc, 
may releate, becaufle the Contingency map happen in the 2 
Life-tinie of the Dusband, 

Quo tubere the Husband might veleate, if a [mile were 
mate by a Stranger, there Warriane is a Releale, (f the 
 -Joromife tere made by the Husband. 

Note; 3f the Dblinee make the Dbligor Erecuto2, the 
Debt is ertinguifhed, but if the Crecutor of the Oblince 
makes the Obligae Crecuta, this doth not ertinguith, ve- 
caufe in auter droit, and twawld be ta the JD2rcjudice of the 
Creditos: and fo if an Crecutor hath a Cerm for Bears, 
that i not ertinwuithed by taking a Oant of the Reverfion, 
becaute the Cerin ig in aucer droit. 








Corone. 





Hill. 1673. (688.) 


HREE French Men being conviiten of Clivvin ipping 
when they caine to give Judgment, the Sourt fal me 
that fometines Judgment in fuch Cafes haa beeit, 
that thep fhouid be hanged, Dawed and quartered. 
and of that Dyinion ig mp La Coke, 3 Inft. 17. and fotine. 
tities, that thep Hould be hanged anv dawey, and of that 
6P 


Opinio 











S44 


Corone. 





1 Cro. 383. 


(689.) 


Ante Cife 
406, 


€690.) 


Mpinien was the Court now, And Chiel Aufkice Hale ae- 
liveren bis Weafons to be, for that this was no Creafen at 
the Cuminon Law, but Cotning was; but the [arty foe it 
was only ta Be Dawed and hanged, and then although this 
be richiy mate Creaton bp At of JOarliament, pet being of 
the fame Mature with Coining, be thought it realonable that 
the Judgment Hauld be the fame as tu that. And of that Dpi- 
nigh were the whale Coutt, whereupon Judgment was poe- 
nounced op Sufiice Twifden, being the Senio2 Judge, that 
they hauid be Hanged and DBeawed. And ft being fome 
DOoubt, whether 02 na the Judgment in High Creafon ought 
to be puanatnced by the Senior Judge, a2 the Chief Futice, 
after Twifden fad peanounced it, the Cbhiet Tuttice peanaun- 
ced it again. 


Thody’s Cafe. 


T was Delivered far Law by the whole Court, that if tha 

jSerfons of a Side ingage in a Quarrel, and each of 
them fingles out bis Adverfary, and one of thei is killen, 
as well the Companion of Him that killed the other, ag be 
Dimicif, is gulity of the Wankaughter;, and tf they came 
With Aalice pepented, they are both guilty of Murder, and 
if be ebat kilied him came with Walice pepenten, ana the 
other not, the one is guilty of Wurder, and the other of 
WMantaughter; and fo Thody was found guilty of wWan- 
flaugbter; though bis Wether killed Blunfield of Gray’s Inn 
with a Cabacco-JPipe, wherewith be firuck him in the Eve, 


Stalye’s Cafe. Mich. 1678. 


E fuas inditen for binh Creafon for faving thele 

Gigs im French: Le Roy de Angliterre eft un grand 
heretique le pluis grand buggerer (rogue) en la nation, & fi n’afcun 
voile tuer luy, jeay mon.ceur icy ma maine jeo voile tuer me 
méme; and being found guilty, Had Judgment co he execu: 
ted asin Cale of High Creatan, 
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Gage verfus Acton. (691.) 


ew F a erm be vevilen ta A. far Life, Remainder ta B. f62 ante Cate 
| «Life, the Dusband of B. map veleafe this Daibilfty, and 47 

a ff A. furbives the Dushand, fo that this Doth not cone 

~~ in effe wutil after the Ocath of the Lusband, pet He Mall 

be barred, but the Realon is, becaule that is a [oMvility 

Which might habe Hanvened iu the Witc-time cf the Dugband. 

ut if a Wan pramitcth a Homan, op covenants with bevy yay, , <6, 
fo pay Her rool. in cate the furvikes Ger Dusband, there the 193. 
Dushand canst ceteafe bhecaule the Contingency eariag 2 Sr 220 
Happen in the Dusbands Lifetime, anv that fs the Reafon -* 

Of Smith aD Stafford’s Cafe, H 

Wut in this Cale the Wand it fel€ is refealed; and for 
thefe Reaflaits, 

1. Che Musband canst be a Debter ta his Wilke During 
the Marriage. 

2. Chis Debt cannot be fued for, becaule the Gite can 
hing no Attian agatat the Duskand, 

3. An Oblinor may, if he pleafe, pay the joenalty of a 
Wand before the Money is Bue by the Condition, and it he 
Doth the Wand is oil{charge?, fo that tf this Debt did fubiift 
after Warriane, the Husband minht pay the Waney to the 
Wife, and difcharge the Wand, anz then the Waenep twas 
His OWN avalii. Ga Hole forticer, that the Mand was relea- 
fed, but the other twa Judges befiy contrary, Tavanient 
Was given for the Detendant, 





ob. 256, 
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(692.) WO Coaparcencrs of a Bane2, where by the Cuffom 
Serve the TAeman had hee Free-hench, viz. her Ciidews 


Widows E. Cltate. Che busband being a Copphaloer made a Leafe 

ftate defeated. Wwitheut Licence, and fuflered bis Haute ta wo out of Re- 
pait, anv Dies, and then one of the Coparceners Dies. the 
Cuife enters after the Death of the Dusband, and repairs 
the boule. the firbiving Coparcener and the Meir of him 
that was Bead enter, and the Queftion was, whether the 
Cntiy tis tawtal? 

1. Ft was agreed, that the Leafe and the Mant of iRe- 
pairing tere both Fateitures. 

2. Ghat if the Dusbkand forfeited, the Tite lott her Free- 
hench ; 02, as ff be furrendered, i¢ Defeated bis Cite of her 
Free-hench; fo tf be DID any AE which Determined his E- 
ftate, it Deraped her Free-bench, And Treby C, ¥, Cain, this 
Cafe was ceferved to him, viz. A Conyhoatoer furrenderen 
bis Cflate ta niake a Weartwace, and died before the Apont- 
Kagee was admitted, fo that the Cttate remained in him at 

Mod. Rep. the Cite of bis Deceaic; and by the Cuttom of the Mano, 

120. the Cifdews were intitied to theit Sree-henth ; and after the 

1 Cro. 569. Death of the Copyhsiver the Wornagee was adinitted, be 

1 Cro, 283. ARDBLeD with the JuBses ot the King’s Bench uson it, anv 
Determined it, that this Aomittance related to the Surren- 
Dee; that altho the Dusband died feifed, vet the WMife thoaula 
not Have her Free-hench; and fo tt was (ald to be lately ee- 
foibed ii the wings Wench. 

Gnd fo tf a Copphalder makes a Leate by Licence, this 
Will Defeat the CMiife of Her Free-bench. 

Wut the great Queftian here was, whether, bere one of 
the Warcenets Dping befae Cutty, any Cutry can atterwards 
he made? Ft was agrecd, that an Deit hall not enter fo2 
a Forteittire camiitted in the Life of His Ancettor, and fo 
the Court inclined in this Cale, notwithtanding one ef the 

Latch 227. @oparceners were libitig, fo2 a Fopleiture fhall not be ai- 
nided, and fhe cannot enter fo2 her Wotety. Che Court 
{eeimed to incline, that when they were both living, uniefs 
they thould both agree, that neither of them thould enter, 
Cur’ advifare vule. 

Qfterwards Term. Pafch. 1700, 'Treby, Nevil ant. ——, twete 
of Opinion, that ane of the Coparceners dyiny before En- 
tty nd Auvantage could afterwards be taken of this Fopfer- 
tute, And Treby took this Difference, Chat in fome Cafes 
an Deir might take Advantane of a Fogteiture; but that was 
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of fuch ais as were as well Extinguifhinents of the cla: 
pyboin Cftate, as Forleitures, as where a Conphelder 
{eview a Fite, fuffered a Recevery, G2 made a Feofiment 
with Livery, there the Copphala Cttate was ertinguifjes. 
pecaule the Copphalder Had taken upon Hinielt ta convey 
the Freepotd, which was incontifient with a Copyhata E- 
ftate; but where a Coppholber makes a Leale for Wears, o2 
commits Matte, thele are Forteitures at the Cletion of the 
Low; and therefore if he takes na Aovantage of thea by 
Entry, but Doth any At afterwards which admits him ts be 
a Capphaider, the Forkeiture is purged, as if he receives 
the Went, o2 accepts a Surrender, o2 amerces him in bis 
Court ; but in the other Cafe ne St of che Low can puree 
tie Forteiture, becauie in Cafe of a sine, Recovery, &c. the 
Copphold is utterip exrtinguimhed. 

Cherefore if the Low, ta than the Mirang fs Dane, deth 
not make His Cleion ta make it a Fowveiture by Entry, bis 
Meie hall never take Aovantye of it. 

De (aid, he agrecd with the Dpinian of Rolle, that a Feote 
ment wwith Livery, o2 a Barga I and Date withaut Jnral- 
ment, are na Forieitures, becaufe tmperfet Convevances, 
and not erecuted. 

- Powell infiffed, that a Coppheiter tas but & Cenant at 
CHT int the ature of bis Eftate;, altho’ his e€ftate be fo 
ficenathen’d by Cuftam, that fo long as be obferves the Cu- 
fais of the Wan, it ts not in the Power of the Low ta 
Defeat v2 Determine it, but pet the Copphalder might veter- 


Mine it when he pleaten. 


Chat when a Copphalder tosk upon Hint ta make a Leale 
for Pears, bis Cfkate was Determined, ana if his tate 
Was Determined, the Deir night take Avuantage of it as 
well as bis Anetta ; but the other thee Judges being of ane 


other Dpinisn, TuBginent was given for the Defenvant. 
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(693.) 


Settlement. 
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Points now depending i in the King’s Bench about 


Settlement of the Poor. 


to another JPavif), and rents a Cenement of a 
Dove rol. per annum, and then fails in the Tioga, 


Man inhabiting and fettled ir a Pari hath 
A fevecal Childen hon there, and then removes in- 


his Chifden then being above feben Pears ol. and the 


Queftian was, which arith they whould be fettien in, the: 
ther in the firtt arith, where they were DON, 02 in the late 
}Oarith, where theiv Father bad acquired a Settlement? 
Oy Low Chiek FJuttice was of Opinion, that they Heuln 
be fettied in the firft arith. Wut Powell econtra,; fo if was 
adjourned to the neve Ceent, 


Aivather Dueftion was, A finnle Wan is Hired for a 
Pear, and about a Wonth before his Pear is up marries, 
and ferves up bis Pear; and the Queftion was, whether this 
Piring and Service hall acquire a Settlement within the 
late At of Pariiament ? 


Another Question twas, whether a Curate that is hired 
fo2 a Pear thall thereby acquire a Settiement as a Dired 


Servant? Che Fultices in Buckinghamhhire Differing in Opt- 


nion, it was referred to the Chief Tuttice for his Opinion 


in bis Chamber, 
5 Rooke 
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Rooke verfus Rooke. (694.) 


HO. Rooke the jlaiutif’s Grandfather, heii feifeD Lord Keerer. 
of the Lands in DQueftion, by his Hill Deviled them Pv 

to the Defendant his eldefi Son by a CeconD Center; and 

Having Deviled other Parts of Gis Citate ta feveral others 

of bis Chien, he then wevileth, Thar all the Reft and 

Refidue of his Goods, Chattels, Lands and Tenements not 
particularly and exprefly difpofed of by his faid Will, fhould be 

fold by Executors for Payment of his Debts and Legacies, and 

the Overplus to be divided amongft his younger Children. 

Gnd the only Queftion was, whether, the Lands in Que- 
ftion being devifed to the ele Son bp the fecand Center, 
which carrricd an Cffate for Lite anlp, the Reverfian of them 
fhould pats to the Crecuturs by Girtue of the Debile of 
all the Reft and Refidue of his Lands and Tenements not parti- 
cularly and exprefly difpofed ? 

Jt Mas agreed, in Cale be had debited ail the Ret and 
Mecldue of his Effate, that the Weverfien would have pafien 
Without DQueftion, but thele Lands befny deviten before, 
though hut fo, Life oily, the Quefifon was, whether thep 
fhauld pats by Gittue of thele Toads? 

Chis Caule being beard by mp Leon Keeper, be referred 
it to the Judges of the Conmion JPleas to certify their Dpi- 
nions; and they having heard Counfel on both Sites, certi: 
fied theit Dpinians thus: 


May it pleafe your Lordhip, 


Jun Jourtuance of pour Loydwhips Qooer we Have 
heard Countel on bath Sites upon this Cafe, . ve 
ferred to us by pout Loathip for our Dptaians there: 
ils and upon Confineration thereat we are of Dpi- 
nion, that the Webverfian and Fuberitauce of the 
Lands in Quckion (tabich was deviled ta the Defers 
Bant fo2 Lite) is given ta the Evecutors, 


Tho. Trevor, fo. Blencow, 
| f Ed. Nevil, R. Traey. 


Che Authorities cited in this Cafe by me of Counkel 

| With the Defenvant were Wheelcr and Walnore, Allen 28. 

| 48 Car. 1. Cooke B, Gerrard, 1 Lev. 212. Willows {, Lydceate, 
| 2 Vent. 285. 1 W.& M., 

DE 





520 








(695.) 


5 Feb. 1704. 
Extinguith- 


ment of a _ 


Debt by ma- 
king Execu- 
tor. 
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Wangford verfus Wangford. 


HE Mblinee made the Dbliga. Erecutor, tha ad. 
minifired the perfonal Cttate, but never proved 
the Till, but died, and made the Defendant his 

Crecuto.. Che Jolaintifl took Adminiftratian cum 
teftamento annexo Of the Oblinee, and fued the Bond a- 
gaint the Defendant; and this Watter appearing by the 
{pecial Pleading upon a Demutrer, the Cale was argued 
feberal Cimes, and this ODay Tudgyment given hy alt the 
Four Judges, wha Delivered theit Opinions feriatim. 
~ Che main Point was, whether the Obligee, by making 
tye Oblignor Erecute2, had releated o2 ertinguifhen the Debt: 
And they all agreed, that it had to all Jntents and pur- 
pates, utlefs there were a Detet of Afflets for Wapment of 
Debts; and if there were, they agreed, that the Debt 
Mould (ublitt for the Wenefit of Creditors, rather than they 
fhould he defrauded, And although the CErecute2 Had not 
moved the Till, pet he was a complete Crecuto2 ta all 
Gutents, ercept beitwiny of Ations, and he minht hoiimy Ae- 
tions alfo, fo as be mot the jOrohate Cime enough ta pra- 
Duce when he Declared, 

But he having not proved the CHill, his Crecuto2 was not 
gErecuto ta the firlt Ceftato,, as he would Have been in 
Wale the TUill had been proved, 2 Cro. 614. but ae 

5 tit 








DeoFerm. S.. Tri 679. 521 


THill be moved by the Crecutar, the Spiritual Court takes 
na IRotice of His Crecute,, but grants Aoniiniftratian cum 
teftamento annexo to the nett of Win toa the fir @efte- 
to. And it was fad by the Chief Juftice, Chat ti cate 
the Executo Doth pove the CAWI, yet bis Execute: mav 
Habe bis Eletion, whether be will be Erecutee to the firtk 
GCefkator; for2 be may renounte that, thaunh be praves the 
GWU of His Cefkator, accowiny ta 2 Cro. 614. Jud’ pro det’. 

Sed femble q’ ifte livre ne warrant ceft point, q’ in le cafe in 
Cro. le volunt ne fuit prove per le executor. 
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Indictments. Prefentments. 
The Cafe of the Parifh of St. Andrew’s Holborn. (696.3 
if was (aid in this Cale by Hale, Chat the Pavith oF pieways. 


common Right ounht to repaie their Dighwaps. aid ff vide 2 rot 


they be indited, and plead Moat guilty, they cannot give °°: 
in Ebidence, that anather PParifh o2 erfon, o2 Part of 
that Parith, ought ta repair it, nor any Ching elle, but that 
it is in Repair; for the Mot guilty goes only to that, 
Aud if another ought to repair, it ould be pleaven fpe: 


cially. 
6 R But 


a 


a 


a 
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i) AL aA al MM NS gine 
Style 163, But tf a particular Joreciné of a arith, oa particular 
ee Werfon, be indited for Repair of a Highway, it mutt be faia 
Style 1og, In the Jnditment how they came to be chargeable, viz. either 
Boe: by Je2elcription o2 ratione tenure. 


(69".) Judgment in a Forcible Cutry was veverflen, becaule it 
Tune exitt. was alledged, that the Party entered inta the Houle 
pan Cafe exiften’ liberum tenementum J. S. and Doth not fap tunc exiften’; 

i and without the Qovition of Tunc it relates to the Cime of 

the Indixment, and not ta the Cime of the entry. 2 Cro. 
214. 2 Rol. Rep. 246. 


Garb) N Juditinent was moved to be guatjed, Geeaule he 
Juratores. fays it Was per juratores, and Doth nat name them, nap 
tell the Mumber of them, and doth not fay that they were 

liberi & legales homines ; and pet Held good enoun. 

Mot naming of the "Furers iS @ yaad Crception, 


(698.) Sir Robert Viner’s Cafe. 


Habeas Cor. BY was Held by Hale in the Cafe af Sit Robert Viner, Cott: 

pus cerning the Warriage of his Daughter to Emerton, that 

Falle Rew. an Fnpizement would lie againtt a Wan foz a falle Recuen 
lipo a Habeas Corpus. 


(698. b. N Juquifition of a Felo de fe fa. awning Himlelf was 

Emerfit. guafhed, becaufe there was emerfit inffead of immerfir. 
Gia) King verfus Philpott. 

Error. Man was indiked {it Ireland for {peaking fcandalous 

Haein TUHows of the Daya, and was found guilty and fined, 


Syiesop, AND belny taken in Execution, be bought a Cieit of Er: 
tro. And the Quetion was, whether he thould be admitted 
to afligit bis Erro, by Attorney, o2 mutt be forced to come in 
Perfon ? And after along Debate, the King’s Attorney offe- 
ring to affent that be howd aftian bis Crros by Attorney, a 
{pecial Rule was daton to that JPurpote, 


(699.b.) FsMdi&ment quathed, becaule it is [aid at the Seffions, &c. aNd 
Pro Comi- Doth not fap for the County. 3 Cro. 490, Style 448. 
tatu. 4 132: 
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aes fo2 Stopping a Tay, and doth not fay when; Geed 
# and therefore it was quafhed ; for it might be before the Tim: omi 
G& of Oblivion, 3 Cro. 752. 


Contra pacem omitt fait Indictment vicious. 


arty fubjet to an Jnbisment per Star. Ante Cafe sag. 


Lock’s Cafe. ror.) 
| Mditment of Forcible Entry quathed fox THant of Manu Manu fortis 


_ forti. Style 135. Enter le Roy € Lock, ex mea motione, Term. 
Pafch. 1676. Vide 3 Cro. 461. 


DE 
Term. ; Trin. 
1676. 


In Banco Regis. 


\ 71 & armis not Neceffaty in an Jndikment fo SSS (702.) 
with falfe Dice, Per Twifden. Vi &armis, 


N Jnditment doth tot tie for Perjury by Tager of (402. bd.) 
Lat, no by Diucariny a foreign JOlea,; and am Jn: Pevury. 
Dikment was quathed foz it, 


pOrelentment 


524 


(703.) 


C704.) 


Forcible En- 
try. 
Termino. 


(704. b.) 


C705.) 


(706.) 


AnteCafe6z0. 
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Be alent es in a Court-Leet for uling falfe Weinhts 
| was guafhed, becaufle it DID not fap, that thep were 


ufed in Crane, 2. Ie Doth not fet forth chat they were ufen 


Within the Jurisdittian of the Court. 


King verfus Johnion. 


Mpditment fora Forcible Cntry into a Doule that he was 
poffefted of pro termino adhuc venturo, and Doth not fap 
pro termino annorum, {ubich it ought to be, o2 elfe to fap in li- 
bero tenemento, fo2 elfe his Cerm imap be but fo2 a Day oz an 
Dour; it was quate, 2 Rol. 80. 


ditinent againf— a Conftable fo2 not erecuting cular: 
rants quathed, becaute it was not aberreDd, that the Party 
was Conttable at the Cime of the CHarrants Delivered, 


King verfus Ledger. 


Cdgment in an Indixment reverfey, becaule it twas Ideo 

confideratum eft quod committatur ad gaolam, fubhereas it 
ought to be Ideo forisfaciat, for this ig an Award of Crecu- 
tion, the Jnoiiment was foo uling a Crade not being an 
Apprentice. 


Browne’s Cafe. 


N att {ndisément o2 Infomation for a Libel it s not ne- 
ceflaty ta fet it forth in hec verba. 
5 
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T was moved by 992, Williams to quath an Jnditiment fo2 C707.) 
Ereting a Cottage taken tn a Court-Leet, becaufle in the Court Lect. 
Return the Stile of the Court was, Curia vifus Fra. Plegii 
cum Curia Baron’, &c. Qua be objected, that the Court-Ba- 
ron had nothing to Do with this Watter. And it was an- 
fwered by Ch, Jul. Pemberton, that many of thefe Courts 
are fo held tonether, and it thall be taken relpettively, viz. 
what is Done relating to a Court-Baron hall be tntenden 
to be Done in it as a Court-Baron, and fo fo what relates 
t0 it as a Court-Leet, 








Outlawries reverfed. 


XIGENT angainf two, and the Sheriff returned, (708.) 
quod non comparuerunt, and Doth not fap nec aliquis Vide 2 Rol. 
eorum; and revered Mich. Term. 1675. and (0 it WAS 2 RoI. Rep. 

Held {it Trin. Term. 1676. 400. 


The King againff Mafon. Mich. 1680. C709.) 


HE Outlay reberfed, becaufe it the Return of the 
Exigent, the Sheriff returned Exigi feci ad comitatum 
meum tent’ pro comiitat’ predict’ apud Paynfwick, and ft doth 
not appear that Paynfwick ig in the County; and for that 
Caule it was reverfed, Dig ais 
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(710.) 


Umpire. 
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Arbitraments, 


Hinton verfus Braine. 


> EBT upon a Goud to perform an Award; wpor 
fF) Nullum arbitrium pleaded, and the Condition being, 
J that i€ the two Arbitrators Did not make an 
Wwatd om o2 before the tenth Day of November, 
ee if the Cimpive did make it on 02 before the 17th Dap of 
November, 

Che Plaintift replies, and thews that the Arbitrators 
made no Award on the 17th Dap of November, but the Cine 
pite DID Award, that the Defendant hould pap rol. at o 
before (uch a Day, and he avers, that be Dia not pay Him 
upon the Day. 

Cwo Dbjetions tere made: 1. Jt Doth net appear, that 
the Cinpire had any JPotwer, for although they mane no Q- 
ward the 17th Day, vet they might the 10th Day, oo before. 
But to that the Court anfwered, that if it tere made he- 
fore, then it was made upan the 1th Day, hut here the 
Defendant having fad, they made none in his Bar, thal 
not now come and fuppofe that they made any. 

2. De abers, that the Detendant ai not pap Him at the 
Day, but it niay be he niinht before the Day. Per Curiam, 
JPayment before the Dap is PDapiient at the Day, and fo it 
(Ss allvays ruled in Evidence upon Solvit ad diem. Jud. pro Quer’. 

5 uD Sibi o 
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Twinning verfus Stephens. (rir) 


EPLEVIN. Che Defendant juftifies Daraye- Tender of 
feafant; the laintift replies, that after the Jm- 47" 
pounding he tenderdD Ainends, viz. 55. and the 
DOefendant Demurs, and Judgment was olsen with- 

out Argument for the Defendant ; fo2 Cender after impaund- 

fing is too fate; and this is not within the Statute of 21 Jac, AnteCalez19. 
of Cender before Ation heoundt, fo2 that is in Aitians Quare 

claufum fregit, and tot it Replevin, Vide s Co. Pilkington’s 

@afe, 1 Roll. 351. Het. 16, 165. 









cei 
% 


Blackmore verfus Cumberford. (712.) 


HE Parfonage of S. ——in the Cfaie of H.8. tas ap- 

popwtated toa the Wihhep of Chefter in 5 Ed. 6. (itsing 
the Aucumbent of the arlonage) the Bithep reciting the 
Appropriation and the Lite of the Jucumbent, makes a Leale 
of the Parlonage fo2 99 Pears, which Leale was confirmed 
by the Dean and Chapter, the Lefee aftinns his Cerm, the 
Incumbent vieth in the Life of the Withap; the Aiignee of 
the Lefice centred, and paid bis Rent ta the Withap fo2 tome 
Pears, and then the Wien grants, releates, and canfirms 
to the Afiignee, habendum ab expiratione termini predicti, fa2 a 


. Wanth, 
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Leale void. 


Eftaprel. 


E Co. 155. 


4 Co. 53. 


Tenant at 
Sufferance. 
1 Cro. 388. 
1 Inft. 57. 


r Roll. 861. 


Wonth, with a Remainder to him and his Heirs, which was 
Confirmed bp the Dean and Chapter. 

Sn this Cate feberal WSoints were moved: 

1. dhether the Leale made by the Wifhop 5 Ed. 6. {was a 
nood Leafe, 2 net? And that was refolven to be a vofa 
Leate, becaule although the Appravrwatian was well made in 
the Life of the Yuctmbent, pet fo lony as the Ancumbent 
lived, the Fee-fimpie of the Warlonage was ih Fim, and fa 
the Leafe mate in His Lite-time twas Dold, Dy. 144. 

2. Mbether aamitting this Leafe was void in Reflpekt 
of its Opcration bp Cap of Sutereft; vet tf ie hhouid noe 
work by May of Citoppel, the Withop that mave it living 
till the Death of the Fncunibent, and being made by Jnden- 
tute? AND it Mas utyed tirengly, that it fhauld not work bp 
May of Efteppel, by Reafon that tt appeared by the Recital 
init (that the Jucumbent was living) that it was void, 
a2 the Mature of an Cftappel is by cancluding the Party 
that grants to fay he had no Eftate in dim at the Cime of 
the Qyant; and when tt appears in the Leale, that he bad no 
Citate, that Preluinption ts taken away; but it was anmit- 
ted, if that Recital had not been in it, tt minht have worken 
by Tiay of Eftoppel. 

But Serj. Maynard faid, that it would be a Hard Contteruc- 
tish, by eaten the Cruth is teciten fi the Deed, that ft 
fhould ret be fa eifetual as though the Cruty had not ap. 
peared, 0205 thound a Falfhoad Had been recited. Wut ta 
that Point the Court feemen ta incline, that it was na €- 
ficppel, / 

Gi it were an Effappel, the Wihhop furbivinn the JParfon, 
they anveed that it would be turned inta an Jntereft, and 
would pals ta the Sfigtiee. | 

3. Qu. MUibat Eftate the Party Hau whet he entred by 
Clittue of this Leaie? 

Maynard pro Quer. De (is Cenant at Sufferance, and the 
Conhimation o2 Reieafe operates nothing to enlarge his 
Cftaie. 

Croke pro Def. He is either Cenant at Mill, as a 
Feaffee that enters without Livery, and then the Releafe o2 
Confirmation will operate by Cap of Anlargement of his 
Cftate by Reatan of the JD2zivity. 

M2 cife be is a Dikeifor, and then it will operate by 
Ertinguifhiment of Right, and be cannet be Cenant at Sule 
ferance, for that is where a Wan enters by a good Citle, 
and Holds over; and Lic. fect. 461. where he faith, if a Wan 

5 occupy 
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occupy Lanns of bis ote Dead, he fees to be Cenant at 
@ufferance, but he Doth uot fay there be cinters of bia oti 
Dead, as wap Law Coke oiferves x Inf. 271. a. faz then He 
would be a Diiteife2. é 

Quv though Maynard infifted, that this Hall not be a Dil diseior a 
feifin again the (il of the Withap, anv that be baa an “- 
Eletion either to take the Warty fo a Diffeiis,, 02 rot. NiRolll G6 

‘But that was Dewied per North, fa2 it is nat at the Ciec- 
fio Of fhe warty, whether it thatl be a Oiiieliin, o2 nee; 
put if Tenant at Mill makes a Leale, there the Party hat) 

Gleition to take either the Lefie2 o2 the Lefice fo2 the Difici- 
fo2. 1 Cro. 304. but it is a Oifleihin. 

Ft was infiften farther by Maynard, be this a Weleate a2 Cait 
fitmation, 02 watever It ts, the Habendum ig poft terminum 
predict. finitum; fo it cannet enuce poefentip ta enlaree the 
C€ffate, for the Reverfion doth not pals peeleat!y, but it is a 
Grant any in Remainder. 

But to that it was anfwered, that if the Leake recited: roll. e9. 
were a hain Leafe, then the other takes Efex prefencty, : 
1 Cro. 399. E 

Another Nuewlisin was, whether the Finbing a Deed ft deed ford 
which there is a Wetital, be a Finding of the Matter re- with Rect 
Cited? And it Mas urged, that (t was, as in Cale a Furp os 
finds a Deed of Bargain anv Dale wherein a9eueyp is men- 





tioned to be paid, the Wainep is found to be paid. 


But the Court. Denied, that a Batter recited fn a Deed 
found, is faund fo, for then if there be a falle Recital in a 
Deed, the Jurp will finda Fality, and vet thev find nothing 
but Cruth, which would be ablurd, and that Infanee of 
a Bargain and Sale is nothing; fo2 there, though the wWe- 
ney be never paid, pet it (8 a good Conideration if tt te 
mentioned im the Deed. 

Quother Queftion twas, FE ft were a Difleifin at dirtk, Diteitn 
pet whether, when the WBifhep veceibes the Rent, that Puert- 
Does net purge the Difletfin, and turn ft ta a Cenan- 
cy at Mill? And North Ch, Jufk. laid, he had frequently 
shferbed it, that if a Copyhaiver commits a Forfeiture, that 
is a Diffeifin, and after the Lod receives the Rent, che 
Difeitin is purwed, Dut in this Cale it ts all ane ta the 
Defendant, for be he Cenant at MHill, 02 Difleifor, the ire: 
Ieafe and Confirmation avati him, 


6 T ; Jones 
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C713.) Jones verfus Cherney. 
Election. iLeates to B. forty Acres, Joarcel of Sitty, and before 


> B. makes Dis Eletion, be Dies; and the Quekion 


was, UMbethet o2 no this Leafe was not bod by the Death 


of B. a2 tujether bis Erecuta, minht make bis Cletion? 
Gnd it Was argued, that the Clettion ought ta be nave fir 


the Life of the JOarty, end thefe Cafes cited, Dy. 280. 2 Co. 


36. Plo. 243... f Inft. ras: 

But the Court held, that an Cletian might he mane by 
the Erecutor, and oiftinguifhed bettween the Cale of a Leale 
fo2 Pears and a Feofiment. fo. in Cale of a Feoiment it is 
vein, Gecaufle a Livery cannot operate in facuro. 1 Roll. 725. 


Moor 81. § Co. Palmers Cale, 3 Cro. 819. Hob. Stukeley. 








Y, Butler. 
D E | 
‘Term. S. Mich. 
1680. 
In Communi Banco. 
(714.) Sit J. Cutler’s Cafe. 


Tes A that he was a Juttice of Peace, a Deputy-Licutenant, 
and Did and to be eleited for a Parliament Wan at 

Taunton, and he did likewife fet forth, that in the lat 

Patliament there where certain Aen that fold their Sufirages 

5 in 


Papift, Pen- S: J. Cutler baught an Aion, wherein he tee forth, 
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in Parliament, wo ivere canimtontp known bp the Inate of 
JPenkoners, that the Detendant fala of Hint thee Miows, 
Sir J. Cutler is a Papift and a Penfioner, per quod je eg but ta 
nteat Erpentes at bis Cickisn, a Gerdit was found fo2 the 
Jotaintt®, and soo! Oatages were given. 

woven ie Arrete of FuBgment hy Baldwin an® Pemberton, 
that Penfioner is not atienahle, fe2 i¢ fignifies an Donaur- 
able JImplapment at Coure, and th je Cia Papift, te hath 
been adjudHed, iS net akionabie, fora Wan may be a spa. 
pi, and pet not Habie ta any Punithment, for many st chen 
Do take the Daths. Godb. 147. Brownl.166. 2 Roll. 56. 

But thee of the Judes inclined, chat finee the Statute 
of 3 Jac. that makes i¢ Creafon ta be recanciied ta the 
JPope, the (Uiaws were ationable, and North fad, that ta 
call a Dan apt now, ta Him feemed ta be all ane as ta 
call Him Craita2, fo2 they Da ail endeavour to aBvance the 
Popes Sumemacy over the Wing's, 





Barber verfus Vincent. (rts) 


Ndebitatus Affumpfit fo2 a Ware folt fo2 201. Whe Deke: infancy. 

Dant pleaded Deins age. 

Che Wilaintit replied, that be fola him the Worle for bis 
Consenienty to carry Hint about His necefary Affairs, ta 
which the Defendant Demurred, 

Gnd the foie Queftion was, Cbether an Gkian would fic 
again an Wnfant (92 Wenep tor a Merle fol? Fe was urged 
on the Ocfendants Wart, that an Jufant was charweabie 
‘only f92 Mecefiaries, as Weat, Dink, Clothes, Lodging 
aid Cdittation, 3 Cro. 175. 1 Cro. Ayliff {, Archbold. 
Latch 169. 

But the Court tuere of a contrary Dpinien, fo2 the Plain. 

Lift Having averred, that he folv him the Hole to rive about, Roll. 729; 
upon dis neceffary Mecafians, and the Defendant having 
Contefled it hy his Demurver, ft mut new be taken ta be fo: 

JE the Defendant had travevied, then the Jury mut have 

jutred of ft, whether it were neceffary 02 convenient, a2 nat? 

Gnd fa fikewstte at the Jorce of the Dole, whether it were 
erceflive, 02 Not? Jud. pro Quer. nifi. 


Wedgwood 


ne 
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(uz6+) Wedgewood verfus Bayly. 
sateeaen ROVER fo? Coals by Civo, and one Died apres jour 


in Bank, & devant Verdict: @bhe Queftion was, 
whether the Aiion Hhould abate by the Death of one of the 
jPlaintifis? 

G. Stroud argue q’ ny, ant he cited 2 Ric. 30122 Dy sae 
48 Ed. 3.36. 7 Co. Hall’s Cafe, 1 inft. 198. 9 Co. Read ¥, 
Redman. 

Pemberton econtra, @hat the Ueit thall abate, and be took 
a Difference between oliginal and jubictal Cuits, and 
CHcits that yo it Diicharge, as irits of Creo, Audita Que- 
rela, Quid juris clamat. 17 E.3. 11. Dy. 279. 

Curia: Che WPlaintl Hall Gave Auayment, anu Tet the 
Defendant, i be pleale, baimga Mit of Crea, 


(71".) Grindall verfus Davies. 
Affumplit. N Qifon wag bourke again an Qoiminiftrater upon 


bis. JOamife to pay a Debt of the Inteitate, tn Con- 
fidevation of Fobearante. 
Statute of Che Wromife not being made in Mititing, fo was ar 
a judged void, and erpeeily within the Statute of Frauas 
and Werjuries. 


C718.) Marthall verfus Hall. 
Mifcomputa- EBT upon the Statute of Gaming, and semands 
ee the treble Clalue of what was loft, viz. 2334. 13s. 4d. 


loft, and Demands 7001. which is iels by 20s. than it comes 
to, and it was moved in Avreft of Judgment ; But per Cur. 
This is Helped by the Cevdit, but tc might have been fatal 
upon a Oemutter, 


(719.) Marfhall verfus Jennifon. 


aelivety 19 EBT tpona Bond of rool. The Defendant pleaded, 
pleaded in Sa- that be Delivered up to the Jolaintif— a ond, wherein 


tisfition of the Plaintife was bound to him, which be accepted in Sa- 
umes tisfation of the fain Wand. efalved per Cur’, Chis ts ; 
r yoo 











Ppocream Seulis 1636. = 33 


Hood Pica, faz although the giving of ane Band ts not a 
ood Satisfaction fo2 another, pet this is tantamount ta a 
JPavinent when the Oefendant diftharges fuch a Oebt due 
to bint fram the Plaintiff, and fo differs fram the Cafe, 
Hob. 68. 3 Cro. 86. Sty. 263. 
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Watfon verfus Harrifon: (720.) 


fon tort; after the Ation baught he takes out Let- for tor. 
ters of Adminifiration, and pleads a Oebt Due ta 
Hint from the Inteftate, and fo juftifies to retain 
in Satisfakion of his own Debt. Che Quettion was, twhe- 
ther bis Caking of Adminiftration after the Ation heought,. 
hall fo purge the cong that now he may juttify Detainer 
like legal Quminiftrato,? Che Cales cited tere 1 Roll. 923. 
3 Co. Coulter’$ Cafe, 12 H. 4. 22. 21 H. 6. 8. 1 Cro. Porter ant 
Whitmore ; Poramer’g Cale, Plowden. 


A N Qition was bought awaintt ome aX Crectitar de Executor ga 
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(r21.) 


Debt for 
exercifing a 
rade. 


Stat. 31 Eliz. 
21 Jac. y 


| (722) 


Sctenter. 
4 Co. 18. 


[ (723.) 


A&ion pur les 
meine Profits. 
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Denton verfus Wilfon. 


EBT upon the Stattite of 5 Eliz. foz erercifing the 
Trade of a Baker. 


It was moved in Aereft of Judgment by Baldwin, 

that the Ation oundt to be haought in the proper 

County, either before the Juftices of cate, o2 the Juttices 

of Oyer and Terminer ; and refolved per Cur’, Chat {uch At- 

tions that Do not fie before FJuftices tn the County map be 

bought here ; fo the Defign of thole Statutes was not fo 

much that Ations Mould be begun in the Countp, as that 

they thauld he tried there. Vide Style’s Rep. Ath }, Nayler, 
and Style, Hughes {, Barnes. 


Scetchet verfus Eltham. 


Refpafs Quare vi & armis claufum fregit & equum fuum 
cuftodivit tam negligenter ut equus fregit claufum & mo- 
mordit equas querentis, per quod they were {potted and died; 


CletDit pro querente, ad Budget fuir ftay quia ne dic 
fcienter cuftodivit equum. 


Clarke verfus Bolle. 


Efolved per Cur’, Chat the Leflor as tocll as the Lefice 
in Cjetment map have an Aion for the mefne ‘Profits, 
5. ut 








oo 
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but with this Difference, that the Defendant map defend 
His Citle againt the Leflog, but be cannot again the Let- 
fee, becaule be is eftapped: Nota q’ jco avoy view ceo frequen- 
ter affirme. 
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that the JPatron was not made Party: Belated, Pary. 
that he need not, and fo the JDiea was over-ruled, at i 
and a Refpondeas onfter alvarDeD, Hob. 32c. 5 H.7. 
Aeemecits O25. 23 E814. Hob. 216, (2.14. 2) 22 Edin. 
44. 40 Hd. 3.7. 18 Ed. 3. 20. 


F: Simony: The Defendant pleaded in Ahatentent, parr, zoe 


Robfon ver fis Douglas & al’. C725.) 


HE Defendant avows for a Rent-Charive qratited to Replevin. 
Edward Arrington, and that he, as Bailiff ta Ed. Ar- 
rington, task the Diftrefs, 

Che Plaintif— replicd, that the Defendant took the Or 
fitels withaut the Confent o2 JO2ivity of the fat Ed. Arring- 
ton, and that as foon as the (afd Ed. Arrington Had Matice, 
He DD Dilowi and Difavow it. 

And the Queklion was, Wibetver this was a goad Plea 
in War of the Avatwr? 

Jt was argued pur le Avowant, that this was an tl Plea, 
for be sught ta have traverted pis being Walt, and cited 


ey Ax 
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Traverfe. 


Eailif. 


7 Ed.4.2. 1 Cro. 586. 15 H. 7. 17. he need not thew how be 
was Bailiff, but it is yaad enough to alledge renevallp that 
he was Bailiff, 33 H. 6.3. 1 Roll. Rep. 46. 3 Cro. 256. it 
which lat Books it ts fatd, that Wailiff, oz not Waitiff, is 
not traverfable. 
pro Quer. argued, that this ts a good JDlea, hecaute 
if a Wailif Do Diftrain without the Divity o2 Conflent of his 
Batter, he Mail not jultify. A Wali af a Wanar oundt to 
Dave a CHarrant from the Steward befaae he can diftrain for 
Aierciaments in a Court-Leet. 1 Leon. 50. Moor 573. Gna 
fe fad in this Cale the [laintife might be twice charged, 
it this Guowpv fhauld be mood, becaufe this cannet be 
pleaded in Wat ta Ed. Arrington, in Cale be haula oiftrain 
aratn. 

North Ch, Wuit. Chat the [lea is iM, for wher a War 
hath a Bailiff, that Watlil is fuppoted ta have an Authority 
to Diftrain for Rents, withaut anp particular Command anv 
Confent, and it would be Hard for the Bailiff, in Cate it 
thould be in the Wower of the Low afterwards ta make 
him iiable te pay Damages bp difabowing the Fak; and he 
agreed, and fo Did the other theee Junges, that a Wailiff of 
a Bana could not diftrain fo2 Amercciaments without a 
CHarrant from the Steward, no mare than a Bailif— can Ar- 
ret a Dan upon a Witit without a Carrant from the She- 
riff; but thole Wales differ from this, becaufe thete are in 
the ‘ature of Pacefles from the Courts, 

Wyndham took a Difference between a Diitrefs fo. a 
Rent-Serbice, anda Rent-Charge; for, for Rents-Service, 
viz. the Rents of Leflees fo Pears and Copyholders, a Bat- 
liff, quatenus atliff, map Diftrain, without particular Cone 
mand; but this fs in Cale of a Rent-Charge, which voth not 
belomy to any Wana, but is a Ching in Oeofs, 1 Bulft. 189. 
Holmes’s Cafe, 

Charlton: Tahen it is pleaded that be was Bailiff, it hait 
be intended Bailiff as to Diftrati fo2 this Went: Far thounh 
a Rent-Charye cantot be dittiained for by him as Wail of 
the Wann, pet a Waillff may be wade to diftrain foz a Rent- 
Charge, and fuch a Bailii this hall be intended, and he 
was Cleat of Opinion, that be sught to have traberten his 
being Bailiff. 

Levinz, Chat the Plea was yood, and took the Diffe- 
rence betiveen a Rent-Service and a Rent-Charge, and fata, 
that this heing a Rent-Charge, here ought to have been a 
fpecial Precept, 17 7. 10. 

5 North 
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North fata, Chat a Wailif— may be made by Cow of 
gpouth. : 

North and Charlton tere Clear, Chat bis being Bailiff 
ougdt to be traverfed, and Wyndham inclined with them, but 
Levinz econtra. 

At lat it was anreed, that the [Maintif— auld mend his 
‘Bar, and pay Coffs and traverle bis being Waiiiff. 








Gilbert verfus Dee: (426:) 


TY\EBT tuas bought upon a Bond again the Defendant 
as Adminifirata, 

Che Defendant pleaded ten feveral Judqments, and that 
He Had not Affets ultra to fatisty thole Judgments. 

Che Wlaintil teplied particularly to thee of thale Juan 
ments, that they tuere watten and kept a Foot by Fraud. 

Che Defendant Demurcved, and Mewed for Cale, that che 
Replication was Double; tor it He Had replied ta any sue of 
the Wudsments, and avoided it by Fraud, o2 otherwife, the 
whale Plea had been naught, and theretoee it was neeviets 
to plead to the reff; and, 

Te was Held by the Court, Chat if an Erecutar o2 Aoi: 
niftrator plead feberal Judgments, and the IDlaintife cenip 
to any one of them, that itis kept on Foot by Fraud, &c. 
this 16 a yaod plea, and He need not antwer the tet; and 
fa it was Held in Setj. Sympfon’s Cale in the Wing's Wench; 
fo. if this Pica be upon We joined found fo2 che iolatntitt, 
the Defendant Hall pay hin is whale Deke, 

But the Court held likewile, that the Wlaintie map reply 
to as many of thea as he plealeth, and if any one of thew 
be found ta be bp Fraud, the Wiaintifl hall recover. 

But they all faid, chat this Doth come within the general Replication 
Rule of Double Pleadine, becaule leading to any ane of them °C 
{Ss good to avdID the whole jolea,; but ic being alleoyed and 
appearing that the Precedents were fo, it was held good, 
and fo itt Meriel Tretham’s Cafe, 9 Co. the WMaintiffe replien 
to al of them, and Judge Levinz cited Aloerman fefferys’s 
Cale againft Dee in the King’s Bench, where this Paine 
was in DQueftion, and ruled, that the Replication was youd, 
and fo it was held im this Cafe. Jud. pro Quer’. 

JE an Ation be bought upon a Wand to perfoxm Cove. A Oe7+ 
nants, the Jlainti—l ought ta Hhew but one Breach in che 
Revlication, but in the Cale at War, the POcedents having 
heen (a, {€ was aDjWDGed uc fupra. 
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(727.) 


Statute of 
Frauds and 
Perjuries. 


(28) 


Executor ac- 
counts. 





~ De Term. S. Trin. 1681. 


Lemaine verfus Staneley. 


L PON a {pecial Clevdit ti Cyekiment the Cale was, 
Matthew Becket being fetfen in Fee of Lands, wit bis 
Cult with bis stun Hand, and fet ta bis Seal in the yye- 
fence of four (Hitnefles, but Did not lubleribe bis same. 
Gnd the DQueftion was, whether 02 no this was a good CHil{ 
Within the Statute of Frauds and Pecjuvies? Wecaufe bp 
that Statute it is ta be finned by the Devito, and here the 
party not having fet ta bis Dand, it was net figned, al 
though it was fealed, as was infifted upon, becawiec this 
Hatute being make to prevent Frauds and Jerjuvies, hy 
atigniny particular Circumftantes of the Fak, thale Cir 
cumftances ought ta be purlued, o2 elfe the At is elunend. 
But the Court inclined frangly chat it was well enough; 
for though the At faith Signed, ft i no Batter where it fs 
fired, whether at the Cop, 02 the Side, o2 the Wottam. 
and it is not neceffary to write bis Mame, for fome cannes 
Wurite, and there their Wark is a futicient Signing, and 
others have their Mame on a Stamp, and that is yaon ez 
nsuigh; and heve it is found, that the Party weit it all with 
bis own Mand, fo that there can be no Jntention of Fraud. 
Qn Leving fafa, if another bad twee the Caill, vet this 
Sealing of it had heen a good Signing, but writing it with 
his ctun Mand, it is clear. 
The Authorities cited were 2 Rol. 180, 181. Speed's Hiftory 
419. 


Needham verfus Croke. 


F an €recutoz flates an Gecount with a Debtor, he may, 
if Ge pleafeth, afterwards fue in bis afen IMame fo2 this 
DOebt, for the Stating of the Account raileth a new Debt, 
abe map fue as Crecutar, 
5 
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1081. 
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In Communt Banco. 





Luncombe verfus Walter. (729.) 


N Qiion upon the Cafe was boougde bp the latte x: Ven. 370. 
tif (as Aflignee of the Commiflioners of WBarnk- 

rupts) again the Deiendant Sir William Walcer 

r fa2 rcool. tuhich be received of Staly the Oolninith 

aiter he was fiuppofed ta become a Bankeupt. 

Che Cafe: Staly was arvefted the 6th of November hy the 
Crecuta2 of one of bis Creditors, and gave Wail, the Sth 
af Nov. the fait Crecutor preven the HH, and the 20tf OF ance care 
Nov. the faid Staly rentered bimfelf ta Wrfon, and this 60s. 
toool. in Queftion was pata bp Staly ta Sit William Walter 
the faid 18th Day of November, which was the fame Dav ag 
the JOzabate of the Will. 

Cws Queftians. 1, TUbether the Averett made by the Ere: 

Cuito2 uUpor Staly before Brchate be a good Arrest ? 

a that the Court were of Opinion, that it was well © pyecuoe 
nough, mwobided the Crecutar had the akate under Seal to 
produce at the Cime of the Declavatian;, for aw Erector 
Hath an Interett befow JProbkate, and map give Goods and, uw. 4.18. 
releale Deves, and although he never’ preset) the Util, ft per. sea, 






| Hall be goad enougy. 5 Co. 28. End a Reteafe made ta hin 482. 
| 1§ GOOD before JOrobate. 1 Rol. 917. adUDged fr POoint. 


20 Queftion. Che (aid Sealy giving Wail at the Cime of Benkrwpe ce 
the Aeeet, ai afterwards rending inlelf ta JOrifon, wha Lime. 
Mbether this Hall pave Relation ta make Hini a Bankrupt 

from 


540 | De Term. Pafche & Trin. 1682. 


front the Cime of the firtt Arveft, o2 from the Cime of his 
going to Prifon? And of this Paint the Court was donde: 
ful, upon Perufal of the Statute. 

qnd as to the fiti point, although the whoie Court 
were of Dpinion, that if at Crecutor bath the Weobate of 
the Will before he Declares, that Mall relate ab initio, fo ag 
to make the Arve good which was made before, yet whe- 
ther it thoult be conftrucd to telate fa as to prejudice in 
this Cale Sir William Walter, who was a third WPerton, 
Charlton ang Levinz Doubted ; but North and Wyndham iy 
both Joints pro quer’. Sed adjournatur. 








SS 





De Term. 


Pafche & Trin. 
1682. 


In Communi Banco. 





(730.) Atkins verfas Hutchinfon. 


* 


De injuria fua Relpats for taking bis Coun. Cwo of the Defer: 
propria. Dants juttify as TImpopetators, the other ag Ser- 


yants, 
Che Plaintif— replies De injuria fua propria. 
Le replication neft bone, q’ defendant juftify per title. 8 a, 
Crogaws Cafe. 








De Term. Pafch. & Trin. 1682. $41 


Cull and Semaine. (731.) 


EBT upon a Gill; the Cows were, I promofe to pay ieee mi- 
rool. if the Plaintiff mare fuch a Widow. @bhe Defett- sees 
Dane demurred for falle Englith, biz, promofe and mare. 
Per Curiam, Jud’ pro quer’, and cited Cafes, where a Wan 
Did bynde his Ayre and Executory; ali fentene Pounds i a 
Bond, and good enough. 


Philpot verfus Wallet. ; 132.) 


Sfampfhit upon mutual Deamifes of Mareiane. Coe Dite- Frauds and 
fA ion was, whether it being without CAviting were not cevalver 
within the Statute of Frauds and perjuries? ditt. 

Wyndham was of Opinion, that it twas not within the 
{MHaws 02 Weaniny of the Statute, becaufe this joromile 
is fo2 the Warrtane tt felf, and not made in Confoeratian 
of Marriage faz fame collateral Matter. 

But tye other thee Judges were again hin, that tt was 
within the Cas, the Weaniny and the Bilchiel of the Sta- 
tlite, and as much a catching joramife as any that the Akt 
intended ta prevent, Jud’ pro def’, Hill. 33, 34 Car. 2. Rot. 536, 


Hilton verfus King. (733.) 
Cail was made of Lands tn Tdtiting, and figned and Frauds and 
publifhed, and afterwards the Ceftato, by a Codicit tub- Pei 

fcribed ta the fait Mil, revokes [art of it, but din not 

fign the Conicil. Che Dueffian was, whether this was a 

Hood Revocation fince the Statute of Frauds and JPerju- 

ties? And the Judges were divided in Opinion, becaule the 

Cekators Mame heing Cublcribed to the Mill, was upon 

the Cop of the Codicil, and if it had been wrt after the 

Covicil it would Have been good enough, per Levinz, fap 

if the Ceftator will write His Mame at the Cop, it will be 

ag Much) a Signing within the At, as though it were at che 

Batton, and thete, though it were weit after, it feems ta he 

all sie; fit a Wan thouid make bis Mill, and finn ft 

aiid afterwards fhould interline it, and publith it, it tpouta 

not be neceflary to fign it ayain., Adjournatur. 


or | DE 
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C734») 
Frauds and 
Perjuries. 


(735-) 


Revocation of 


a Will, 


Partition. 


Term. S. Mich. — 
168 3. 


In Communi Banco. 


~ ICTUM fuit mihi per Mr. Genttis, q? fuic tenus 





y “ar, (en le cafe de un Blayt) Chat a CHill in CAti- 
tiny waitten by the Ceftater bimielf, and no Wit- 
nefies ta it, being made befoe the Statute, although the 
Patty liven feveral Pears after the Statute, was there Hein 
i good (Hill; and was held fa clear, that no {pecial Gerdizt 
was found upon it, Wut Serjeant Pemberton {was of anc. 
other Opinion before he was made a Fudge. 


Webb verfus Temple. 


Wan being Cenant in Common of a third Pare of 

a Wana, made his CU, and Veviied all bis Interek 
in the Wans2, and attertvards a partition twas made, ana 
a Fine iehied ta corohkozate the Dartition, and the Duetion 
Was, whether this Fine and Wartition was a Revscation 
62 nee? And adjwaged by the Dpinion of toe Chiek Futtice 
and Tracy, Chat it was na Wevacation; becaule here ig ng 
Sntent to revoke, no any wiaterial Alteration of the Cftate, 
for whereas the Oevifor before Had a chicd Part in the AWa- 


no2, aiter Partition be hath a third Part of the Mano. — 


Gnd it was fafa, where one Cenant in Camman makes a 
Leafe for Pears, that be map natwithitanding make Parti 
tion, and that the effee hall bald the (art atletted to him; 
fo2 although a Wan hath mane a Leale fo. Years, the Leflee 
is fubje& to the Right of making a Wartition, which remains 
in the Leifo. as tell after the Leate as befoee, 
Wut Blenco was of Opinion, that the making of WParti- 
tidit was a Wevecation, 
4 A TA- 


Ha) in Com’ Banco per touts les juftices en un @tial at 
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OF 


The Pancipal Matters 


Contained 


In the foregoing CASES. 





A. 


Abatement. 
Y Hether Judgment can 
be ftayed by reafon 
of the Death df the 
Plaintiff after Ver- 
did, | Page 79 
2. Where the Party has his Elec- 
tion to plead the fame Matter in 
Bar, or in Abatement. 208 
3. Whether a Writ of Error in 
Parliament abates by the Pro- 
rogation, 350 
4. Where the Death of one of 
the Deforceants, before the Re- 
turn cf a Writ of Covenant to 






levy a Fine, abates the Writ, 
Page 386 

s- I'wo A&tions being brought for 
the fame Caufe, each of them 
is pleadable in Abatement of 
the other, gor 
6. At what 'Time a Plea in Abate- 
ment ought to come in, 453 
7; Where in Trover by two, one 
dies after the Day in Bank, the 
Writ abates, 532 


Accedas ad Curiam. 

t; This Writ need not be deli- | 
vered by the Sheriff in Perfon, 
but may by his Bailiff, 52, 354 


Fceepe 





A Table of the Principal Matters 


Teceptarice, 

1, Whether an Acceptance by 
the Remainder-man be necef- 
fary to complete a Surrender of 
an Eftate for Life, Page 502 


Accow. 
See Jpiea, &e. sec. 88. 


Account. 

. Whether Account lies againft a 
Man as Receiver of Goods to 
Merchandize,. 8 

. Indebitaius affumpfit 
an Account ftated, and the Ac- 
count is at an End, 242 


Akions. See the Divifions follw- 
ing; and fee Debt, 

1. In what County, @c. Adions 
may be brought. See Cente. 
2. Aétions pending in Inferior 
Courts are not pleadable in the 
Superior Courts; fecus of Judg- 
ments obtained there, 6 
3. What Matters may be joined in 
the fame Action, 360, 367 
4. ‘Two AGions being brought for 
the fame Caufe, each of them 
is pleadable in Abatement | of 
the other, Aol 
5. Where ‘Tenants in Common 
may join in a perfonal Action, 
468 


J 


N 


tions for Tons. 

1, Of a Counfellor, Mr. R. ad- 
vifes yon to a vexatious Suit, 
&c. written in a Letter to his 
Client, actionable, 14 

2. Of a Witnefs, that he forfwore 
himfelf in fach a Caufe; aver- 
ring that he fwore nothing but 


yi ass 
lies upon 


8. Calling a Woman 


what was material; the Aétion 
lies for thefe Words, Page 17 
3. Of a Sugar-Baker, to his Cre- 
ditor, he owes more than he is 
worth ; actionable, 18 
4. Of a Victualler, he puts Lime 
in his Ale; and B. loft his Life 
by Drinking bis Ale; whether 
actionable, B25 
. He is a Presbyterian, and de- 
figns and prattifes againft the 
King and his Interefi, whether 
actionable, Buu 
6. Colloquium that A.’s Houfe was 
befet, @c. and Words, that iz 
was B. and C. that were about 
to rob A.s Houfe; whether ac- 
tionable or not, 46 
7. Words, which are not adiona- 
ble in the Cafe of a common 
Perfon, may fupport an Action of 
Scandalum Maguatum, — 49 
common 
Whore, &c. not actionable, unlefs 
fpecial Damage be alledged, 
the Remedy is in the Spiritual 
Court, 50, 5m 
9. Upon a Colloquium of a Caufe 
in the Bifhop’s Court concern- 
ing proving a Will, Words that 
H. in what Oath he fwore tn 
that Bufinefs, fwore a fale” 
Oath, whether actionable, 55 
10. Guilty of Sacrilege, whether 
actionable, 67 
11. F. HH. was brought to Bed of 
two Boys, faid of a Feme Sole, 
whether a&tionable without fpe- 
cial Damage, So 
-, Thou art a Knave, a Lyar, 
aud a Rafcal, faid of a Par- 
fon, whether fuable in the Spi- 
ritual Court, ibid. 


ms 


= 


13. OF 




















contained in the foregoing Cafes. 








13. Or Lands, that A. had mort- 
gaged them, and had not Power 
to fell, per quod, Page 274 


\ o 
14. Thou art thy Mafter’s IVhore,. 


&c. lics not, without {fpecial 
Damage, 274 
| 15. A. is a Witch, les not, 275 
16. Words of a Gentleman’s Bai- 
liff, and that if he kept him he 
would zever let a Foot of Lazd, 
lies not, ibid. 
17. Thou haft a Baftard, Q. ibid. 
18. Of a Man who ufed to buy 
and fell ‘Yimber, Dhow art a 
Kind of a broken Fellow, Q. ibid. 
19. Colloquium of a Dyer, I cwill 
prove him a Rogue, aud he 
cheated me, \tes, 276 
20. Of an Attorney, he zs a cheat- 
ing Knave, and takes extraor- 
dinary Fees, \tes, ibid. 
21. Of a Letter Carrier, he breaks 
open Letters and takes out Bills 
of Exchange, per quod he loft 
his Imployment, lies not with- 
out a Colloquium of his Imploy- 
ment, ibid. 
22. OF a Midwife, which difpa- 
rage her in her Imployment, lies, 
2775 278 

23. Calling Pick-pocker, without 
more, lies not, 277 
24. He is a Heretick, &c.Q. «bid. 
25. OF a Dancing-Miftrefs, fhe is 
a Man, and got J.S. with Child, 
by which fhe loft ber Scholars, 
without faying whom, 9. zbid. 
26. She kept a Bawdy-houfe, lies, 
278 

27. He killed a Man, and if he 
had not given Money, &c. he had 
fufered, lies, ibid. 
28. Papift and Penfioner, Q. 279 
Bo, Oli .s(Bailitt, \be gs a 
cheating Rogue, and bath cheat- 


ed Sir F. without more, lies 
not, Paze 279 
30. He 75 a thieving Rogue, -and 
I will prove it, lies. Secus of 
thievifo, Q. ibid. 
31. Of a ‘Laylor, he loft his Cre- 
dit in buying and felling, lies 
not, without fpecial Damage 
laid, 280 
32. Of a Deputy-Lieutenant, Ge. 
he is a Papift and Penfioner, 
ec. lies, ibid. 
33. Of a Juftice, ec. He is a Pa- 
pift, Penfioner, &e. lies, 530 


Ntions on Statutes. 

1. Where an AGion on 5 Fl. for 
exercifing a Trade, &c. fhall be 
brought, 64 

2, How a Difcharge againft an 
A& of Parliament by Provifo 
therein, or otherwife, is to be 
pleaded, 128 


Aition on the Cafe, 

1. Action againft the Mayor of 
Loudon, cn an Election of a 
Bridgmafter, for not fuffering 
Plaintiff to Poll, éc. lies, 15 

2. For a vexatious Suit, whether 
it lies, or not; and in what 
Cafe, 29 

3. Whether a mutual Promife of 
Marriage be a good Confidera- 
tion, 65, 95, 347 

4. Whether a Perfon who has 
Common can maintain his Ac- 
tion againft an adjoining Occu- 
pier who doth not keep his 
Fences in Repair, 145 

5. Action of the Cafe againft Co- 
roners for a falfe Return, whe- 
ther reftrained to him who was 
partieularly in Fault, or lies a- 
gainft all, 191 

6 6, Cafe 
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6. Cafe will not lie for the Huf- 
band for beating his Wife fo 
that fhe dies of it, Page 224 


7. See Return, fed. 3. Sbperiff, 
WeGbi2n 08 209, 225 


8, Where an A&ion on the Cafe 
in the Nature of an Aétion of 


Trefpafs, is brought for mefne | 


Profits, whether there fhall be 


more Cofts than Damages, 226 | 


9. In Cafe for a Nufance, the Re- 
moval of it is not a good Plea, 
230 

yo. Whether the /ate Church-war- 


des may maintain an Action | 
on the Cafe on a Promife to | 
pay Money for Repair of the 


Cherch; and on what Confi- 
deration, 
tr. Whether Cafe lies for 


arrefted, €c. 324 
12. Whether Cafe lies againft a 


Sheriff for a double Return of | 


Members to Parliament, 380, 
3875 3905 430 


43. Cafe lies either againft Owners |} 
or Mafter of a Ship, for dama- | 


ging Goods, 499 
14. Whether the Leffor or Leflee 
jn Ejectment can maintain an 
AGion for the mefne Profits, 
) 34 


Qétion Popular, 
See Pied, fect. 93. 


Gition fur afumpht. 
See Aion on the Cale, /ecz. 3. 
I. Whether an Affumpfit will lie 
upon a Bill of Exchange accept- 
ed, 14 
2. A Promife to pay ten Pounds in 
Confideration the Plaintiff would 
5 | 


284 | 
falfly 





not join with his Uncle in de- 
fending a Suit concerning Lands; 
this is not a fufficient Confidera- 


tion, unlefs he had fhewed he © 
was Heir to his Uncle, or fome 


fuch Inducement, Page 21 
. When the Statute of Limita- 
tions is to be pleaded with re- 
fpe& to the Caufe of Adion 
accruing, and not to the Time 
of the Promife, 22 
4. In Indebitatus affumpfit the Af- 
fumpfit is the Ground of the Ac- 
tion, the Izdebitatws is but the 
Inducement, 104 
. Where a Man affumes to pay, or 
make it appear to F. §. that 
he has paid, how he is to plead 


Vo 


A 


tion is a good Confideration for 
an Affumpfit, ibid. 
7. On an Affumpfit to fave the 
Plaintiff harmiefs concerning 
certain Goods, whether he is 
bound to alledge any Thing 
farther than a Recovery in ‘Jyo- 
wer againft him, 124, 130 
8. In Affwmp/fit againft the Heir, on 
Confideration of Forbearance to 
fue him for his Father's Bond- 
Debt, it muft appear upon the 
Record that the Heir was bound, 


125 
g. Whether it be a good Confidera- 


tion, that the Defendant would 
pay ten Pounds if the Plaintiff 
would {wear before a Juftice of 
Peace that it was due, 133 
10. Where in Confideration of for- 
bearing to fue #. on his Bond, 
A, promifes to pay on fuch a 
Day, if B. doth not, bea good 
Confideration in Afumpfit, 16% 


“a1. Where 


it, | | 
16. The Delivery up of an Obliga- 
and maliciovfly caufing to be | 











contained in the foregoing Cafes. 
Sc 


11. Where the Confideration in 
Affumpfit thall be held mutual, 
and not conditional, Page 195 

12. Whether a Difcharge by Parol 
be a good Plea in an Action fir 
Affumpfit, ibid. 

13. Whether Indebitatus Affumpit 
is faved to an Infant by the 
Exception in the Statute of Li- 
mutations, 208 

14. What Delivery of Gocds is a 
good Confideration in 4ffimpfit 

212 

15. Where a parol Difcharge may 
be pleaded to a parol Promife, 
or not, 230 

16. Affumpfit lies for Tithes fold, 

234 

17. Indebitatus Affuimpfit lies upon 
an Account ftated, and the Ac- 
count js at an End, 242 

18. What fufficient Subftance to 
fupport an Averment, 163 

19. A Promife to pay within a 
Month upon Requeit, at what 
Time Requeft may be made, 

346 

20. Whether Indebitatus Afumpfit 

for divers Things be good, 350, 


: 357, 
21. Whether Trover and 4ffump/it 
will lic in the fame Declaration, 
360, 367 
22, Where the Executors promife 
to pay in Confideration that the 
Teftator was indebted, will bind 
or not, 409 
23. Whether Ivdebitatas Affumpfit 
lies for the Duty of Scavenger, 
3 
24. Promife to pay fo much if the 
Defendant did not beat 7. S. ill, 
ibid. 

25, See Caniizeration, fect. 16. 








26. Whether promife to pay in 
Confideration of forbearing to 
fue, be good, not, Page a39 

27. A Requeft not neceflary upon 
a general Promife, tbid. 

28. What Interruption will fup- 
port an AG&ion upon a Promife 
tor quiet Enjoyment, 450 

29. Whether a Strariger’s Promife 
to pay in Confideration of A- 
batement, binds him, 464 

30. See BHarriane, ec. 6. 

31. A Promife is made to 4. (from 
whom the Confideration moves) 
for the Benefit of #. whether £. 
can maintain the AG@ion, = 471 

32. Whether a general Indebitatus 
lies by an Officer, againft a Per- 
fon who ufurped the Office, for 
the Fees, 473, 478 

33. Whether Ivdelbitatas Affumpfit 
may lie againft an Infant for a 
Horfe, 531 

34. Forbearance to fue the Admi- 
niftrator a good Confideration ; 
but muft be in Writing fince the 
Statute of Frauds, 532 

35. Whether a Promife of Mar- 
riage, not reduced to Writing, be 
within the Statutes of Frauds, 
fee Marriage, cif. 1. 541 

Qavitiat. See Dignity. 


Auminifirate,. (See Erecutar.) 
1. How a Perfon fued as Admini- 
ftrator, whofe Adminifiration is 
revoked, is to plead to defend 
himfelf,in an Aétion brought, 13 
2, A Statute-Staple of the Plain- 
tiff’s, and a Defeét of Affets, 
pleaded to the Plaintiff’s Aétion 
of Debt upon a Bond, 43 
3. Whether a Debt upon Contract 
be Affets where the Debtor lives, 
or 


a 





A Table of the Principal Matters 





or fhall follow the Creditor, 
Page 102 
4. How Debt fhall be brought 
againft an Adminiftrator or Ex- 
ccutor, for Rent incurred upon 
a Term, Ge. A 
5. Where an Adminiftrator may 
wave a’Term, or fhall be char- 
ged with the Rent, though he 
hath not Affets, qs ie 
6. 'The Power of Adminiftrators 
in preferring Creditors, by fut 
fering Judgments, 255 
7. What Ordinary, @e. flaall grant 
Adminiftration, 256 
8. Whether Adminiftration fhall 
be granted to a Guardian in 
Right of three Minors againft 
one Perfon of full Age, 258 
g, Adminiftrator durante minore 
atate ftands in the Place of the 
Executor, 288 
10. Whether the whole Blood fhall 
be preferred in Adwiniftration or 
Diftribution, 288, 294 
11. Whether Diftribution fhall be 
between an Aunt and the Chil- 
dren of another Aunt of the 
Deceafed, 296, 297, 298 
12. No Diftribution between a 
Coufin. German and the Chil- 
dren of another Coufin German, 
298 
13. Where a Prohibition fhall go 
concerning the granting of Ad- 
miniftration, and where a Maz- 
damus, 372 
14. Whether the Executor of an 
Adminiftrator has any, and what 
Intereft in a Term which be- 
longed to the Inteftate, 392, 
4.02 
15. An Adminiftration durante mzi- 
wore «tate of fix, determines 
5 





when one attains the Age of 
feventecn Years compleat, Page 
“4ty 

16. Whether it is a Devaffagiz in 
an Adminiftrator who makes a 
Compofition for Money (which 


he never receives) with a Stran- - 


ger who poflefled Goods of the 
Inteftate, 442 
17. Whether Adminiftration grant- 
ed can have any legal Effed, 
where a Will appointing an Ex- 
ecutor afterwards appears, 445 
18. Adminiftration granted to-a 
Party intcrefted by Virtue of an 
Agreement, in Preference to the 
next of Kin who was not to have 
any farther Bencht of the Eftate, 
496 
19. Adminiftrator may bind him- 
felf in Confideration of Fer- 
bearance, | 532 
20. Whether Adminiftration ob- 
tained after Aion brought will 
warrant a Retainer, 533 
21. See Plea, fef?. 103, 111, for 
Judgments kept on Foot by 
Fraud. 


Agreement, Sce Acceptance, 


Mien, 

1. Whether the Perfon and Goods 
of an Alien Enemy, falling into 
the Hands of a Subject, do not 
belong to the King, 39 


Aimenditent. 


1. Of an ill Plea upon Payment 
of gos. Cofts, after Demurrer 
argued, wt femble, 38 

2. Whether the Name of a Cor- 
poration, Defendants in a QOvare 

Intpedit, 








contained in the foregoing Cafes. 


Impedit, being miftaken, fhall 
be amended, Page 69 
3. Whether the Return of a Ve- 
mire upon a Dies non be a- 
miendable after Verdia, 94 
4. Whether Informations upon pe- 
nal Statutes can be amended,221 
5- Whether a Plea Puis darrein 
continuance pleaded at Nifi 
prins can be amended, and 
where, 252 
6. The Iffue-Roll amended by the 
Imparlance-Roll and Bilf on the 
File, in what Cafe, and when, 


: 32 
7. Judicial Writs amended, how, 
338 


Amends. Sce Cenvder, (ev. 6. 
Antient Demelne, See jPica, &c. 
fett. 74. 

Appeal. 


1. Whether an Appeal lies from 
the Lord Mayor's Court into 
Chancery, 22 


Appearance, 

xr. Feme Covert being fued for 
Debt is only to enter an Ap- 
pearance, 210 

2. Appearance faves all Defaults 
even in Inferior Courts, 468 


Apportionment. 
1. Whether Bifhops, gc. may ap- 


portion the Rent. See Rent, 
fect. 6. 
2. See Rent, fet. 16. 


Apmentice. 

a. Whether a Maftcr be compel- 
lable to take an Apprentice un- 
der Stat. 5 El. or 43 El. or 1 
age. A421 


Al 
nn ne UIE nS SSDS CRORE 
————— 


Appurtenant. 

1. Whether a Man may have a 
Right to bring Water from a 
Pond, as appurtenant to his 
Houfe, Page 140 


Arrest. See Gaol, fez.1. Beturn, 
{ott. 8. 


Arreft of TuDgnent. 


1. Whether Matters which the 
Defendant might have had Ad- 
vantage of in Pleading fhall aid 
him in Arreft of Judgement, af- 
ter a Verdi@ againft him, 6 

. Where one of the Courts in the 
Declaration is infufficient, and 
intire Damages given, Judgment 
will be arrefted, 161, 


Affault. See Juttification, ec. 8. 
Affets. 


. How to plead or reply where 
Affets are infufficient, 28,44 

. Whether a Debt upon a Con- 
tract be Affets where the Debtor 

lives, or follows the Creditor, 

102 

. Where Affets come to his Hands 
fhall make a Man Executor de 
for tort, although another ad- 
miniftred to the Deceafed, 122 
Whether an Executor may re- 
tain to pay a Statute in which 
himfelf is bound, and in what 
Cafe, 127 
. By what Payments an Executor 
durante minore atate may, or 

may not, fupport his Plea of 

Plene adminiftravit, 150 

- How the Plaintiff in Debt a- 
gainft an Heir is to reply to a 

Plea of Riews per Defcent, ex- 
7A cept 


iS) 


I 


tr 
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cept fuch a Reverfion, Page 
160 

7. In what Cafe an Executor or 
Adminiftrator may be charged 
for Rent, though he have not 
Affets, 1715 261, 336 
8. How an Executor or Admini- 
ftrator is to plead a Recovery 
and Judgment to Debt upon 
an Obligation, 215 
g. Where Lands devifed to an 
Heir thall be Affets, and where 
not, vide Stat. W. 3. 248 
10. Whether Bonds altered by an 
Executor or Adminiftrator fhall 


have any Effect on the Affets of | 


the Deceafed, . 283 
11. The perfonal Eftate is the na- 
tural Fund for Payment of Debts, 
301 
12. What Money arifing by the 
Sale of Lands fhall not be Af 
fets in Equity, 303 
13, Whether any and what Jewels 
of the Wife, fhall be Affets to 
pay. her Husband’s Debts, 304 
14. Where Lands are devifed to 
pay Debts and Legacies, the 
Debts are to be preferred, 305 
15. Money decreed fhall be paid 
before a Bond-Debt, 333 
16, Where Affets in the Executors 
Hands at the Time of his Pro- 
mife made fhall be a good Con- 
fideration for the Promife,. 409 
17. See Auminiftrata2, fez. 16. 
18. See folea, fec?. 103 
19. What Reverfion, @c. is Affets, 
or not, to pay a Bond-Debt of 
the Ancefter, 498 
20. If there be a Want of Affets 
a Debt is not extinguithed by 
the making of the Obligor Ex- 
ecutor, 520 


Wea 


A Table of the Principal Matters. 


Aflignec. 

. Where an Affignee of a Term, 
or the Leflee may be charged 
at the Election Me the Lord, 

age 336 

2, Whether a Power aa i saath 

Affignees extends -to Affigns of 
Affigns, (ec. 476 


Attognep. 

1. An Attorney Ambidexter com- 
mitted -and ftruck out of the 
Roll, ; 74 

2. Whether an Attorney’s laying 
out Money for his Client be 
Maintenance, 71, 8I 

3. What Method an Attorney is to 
take to recover his Fees, 257 

4. Where in Debt againft an At- 
torney for a Fine fet for refu- 
fing to accept an Office in a Cor- 
poration, he may plead his Pri- 
vilege, 407 


= 


Attowiment, - 

. Grantee of Rent referved upon 
a Demife of Lands might main- 
tain an A@ion of Debt againtft 
the Leffee who had attorned to 

him, before the Stat.4 @ 5 Aune, 
c. 16. which makes Attornment 
unneceffary in fuch Cafe, I 


Audita querela. See Gaol, fcc. 5. 


me 


Averinent, 


1. What Circumftances are necef 
fary to be averred to be done 
by the Plaintiff in his Declara- 
tion in Covenant, Cafe,@Fc. 93,95 

2. Whether the Defendant may 
by his Plea aver any Thing con- 
trary to the Condition of his 
Bond, 100 

3. He 








contained in the foregoing Cafes. 


3. He that juftifies by Virtue of a] 16. A Requeft not neceflary to be 


Cuftom, is to aver fo as to 
bring himfelf within the Cu- 
ftom, Page 101 
4. Where on a Diftrefs taken it is 
neceflary to aver the Life of Ce- 
fiui que Vie, and when, in an 
Avowry or Juftification, 107 


5. Where a Fine is pleaded of a| 


fourth Part per zomex of a third 
Part, whether an Avenment be 
neceflary that it is the fame, 
125 

6. Where a Stranger juftifies Put- 
ting his Cattle into a Common 
by Licence from the Lord, he 
muft aver that there was fuffi- 
cient Common left, 190 
7. Where there is Fraud apparent 
to evade a Statute, there is no 
need to aver it, 200 
8. Where a Right of Common 
need not be exprefly alledged in 
an Aétion on the Cafe, 214 
9. Whether an Averment by Way 
of Comparifon to the A& of a 
third Perfon may be good, 246 
to. Where the Defendant pleads 
that there is another Executor, 
he muft aver that he is living, 
268 

11. In what Cafe a parol Aver- 
ment fhall, or fhall not, be ad- 
mitted to explain a Will, 292,477 
12, Where a Thing is neceffarily 
unlawful, it is not neceflary to 
aver the ill Intention in an In- 
diG@ment cr Information, 327 
x3. An Averment which is impof- 
fible in Law 1s ill, 367 
14. Whether a Man may aver a- 
gainft a Record, 375 
15. What the Plaintiff muft aver 
who brings Debt upon Bond to 
perform an Award, 


AIS 


averred upon a general Promife, 
Page 439 

17. Where Fraud and Covin are 
averrable or not, 465 


Avoidance. Sec Lapte. 

1. Whether the Acceptance of a 
fecond Benefice avoids the firft 
at Common Law, a5 

. Whether a Perfon who avoids 
his firft Benefice by the Accep- 
tance of a Second, and then 
avoids the fecond by neglecting 
to read the Articles, is thereby 
reftored to the Firft, ibid. 


Abotwep. - 
. In Avowry for Rent due to Ce- 
fui que Vie, whether neceflary 
to aver the Life, @c. 107 


VN 


= 


Authority. 

1. Whether a Warrant from the 
Guardian of the Spiritualties be- 
comes void on the filling the 
See, 457, 463 


Award. 

. In what Cafe an Award, made 
after a ‘Time mentioned in the 
Submiffion, fhall be good, 51 

. An Award to give mutual Re- 
Jeafes is an Award for both Par- 
ties and good, 51, 356 

3. Whether an Award that an In- 

fant and another fhall do an 
A@, may bind, 62, 139 

4. Whether an Indictment for Bat- 
tery be included in a general 
Submiffion of all Controverfies, 

204 

- An Award to pay qos. for a 
Trefpafs, Gc. is a good Award 
on both Sides, 204, 265, 

6. Where 


= 
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wr 
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6. Where an Award, which is void 

in Part, ought to be performed, 

Page 265 

. At what Time Arbitrators may 
chufe an Umpire, 


| 


37 
8. Debt lies upon an Award to }. 


pay Moncy, Alo 
9. Whether the Plaintiff, in Dcbt 
upon Bond to perform an A- 
ward, muft fhew that 7¢ was 
ready to be delivered, AIS 
to. Award of mutual Releafes to 


the Time of the Award, whe- | 


ther good, 462 
11. How an Award in Writing in- 
dented muft be fhewn in Plead- 


ing. 467 
B. 
Bart. 

1 HERE Bail muft be 


put in before the Allow- 
ance of a Writ of Error to re- 
verfe an Outlawry, 162 
. The Sheriff is by Law bound to 
accept of fufficient Bail, 209 
3. A Feme Covert fhall not be 
held to Bail in Debt, 210 
4. Where and how the Bail may 
plead to Sci fa that a Capias 
was not fued againft the Princi- 
pal, 338 
. Where Part of the Debt is le- 
vied upon the Principal, whe- 
ther the Bail is liable for the 
Refidue, 344 
. Where there are two Judg- 
ments, z7z. one again{t the Prin- 
cipal, and another againft the 
Bail, Error brought by the Bail 
does not remove the Record a- 
gainft the Principal, 416 
4 


is) 


M1 


a 





7. At what ‘Time upon the fecond 
Sci’ fa’ the Bail may bring in 
the Principal, Page 4qr 


Gatliffs. See Hherifis, fee. 18. 


Barkrupt, 

1. Commiflion of Bankruptcy how 
to iffue, or be fuperfeded, 270 
. Where Payment of Money to 
a Bankrupt may be good, 349 
3- What Buying and Selling of 
Provifions intended for the Royal 
Navy fhall not make a Bank- 
rupt, 391 
4. Where a Commiffion of Bank- 
ruptcy fhall prevail againft an 
Executicn, 397 
- Of the Relation of A@s of 
Bankruptcy, 


N 


ws 


339 


Bargain and Satie. 


- How a Bargain and Sale in- 
rolicd ought to be pleaded, 103 


= 


N 


for a Term be neceflary to make 
a Perfon capable of a Releafe, 


3. In Replevin, the Avowant who 
intitles himfelf by Bargain and 
Sale, ought to fhew that it was 
for Money, 344. 


Baron and Femme. 

Husband and Wife warrant 
Land againft them and the Heirs 
of the Feme, fhe dies, how this 
is to bind, 12.55 gi 
A Feme Covert fhall not be 
held to Bail in Debt, 210 
. Aéion for beating the . Wife, 
how to be brought, and whether 
it furvives, 224 
. ‘Where. Damages, _ on /Pantyor 
them, are given for a Prejudice 
to 


Ll 


2 


SS) 


= 


- Whether a Bargain and Sale - 


249° we | 














coutained in the foregoing Cafes. 


‘to the Wife’s Inheritance, fhe 
ought to be joined in the AGion, 
Page 236 

5. Circumftances which will ren- 
der the Husband liable in an Ac- 
tion for Neceffaries for his Wife 
after fhe has parted from him,248 
6. Whether the Husband’s Releafe 
fhall bar any, and what Suit 
of the Wife in the Spiritual 
Court, 234 
q. Whether the Wife can have 
any perfonal Eftate diftina 
from her Husband, and whe- 
ther her Jewels fhall be Af 
fets to pay his Debts, 304 
8. Where Husband and Wife bring 
Wafte, and conclude to their 
Disherifon, it is ill, if the Inhe- 
ritance belongs only to one of 
them, 368 
9. Where the Pleading of the Huf- 
band alone makes a Difcontinu- 
ance. 351 
10. A Habeas Corpus was granted 
where the Husband locked up 
and abufed his Wife, 376 
11. What Entry of the Husband 
fhall avoid a Fine levied by the 
Wife alone of her Lands, 396 
12. Whether a Bond given before 
Marriage, by the Husband to 
the Wife, to fecure her a Pro- 
vifion, be releafed by the Mar- 
riage, 512, 515 
13. Where the Husband may re- 
leafe a Contingency or Poffibi- 
lity of the Wife’s, or not, 5 12,515 


Barretry. 
1. No Protection in Barretry, Ge. 


359 
WaftarD, 


1. Where the reputed Father of a 
Baftard was adjudged by Juftices 





of the Peace, the Spiritual Court 
was prohibited to examine it; 
but allowed to proceed upon the 
Fornication, Page 68 
. An Order of Juftices for a yearly 
Payment by reputed Father of 
a Baftard is naught, 414, 
. Seflions cannot make the origi- 
nal Order of Baftardy, 433 


Benefice, See Church, and the 
Titles there referred to. 


iS) 


W 


Bills of Crehange. 
1. What Aéion will lic, or not, 
upon a Bill of Exchange ac- 
cepted merely, 14 


Bihops. See Leafes, fee. 4. 
Spiritual, &c. 


Bond, 


1. Where the Condition of a Bond 
fhews it to be given for Main- 
tenance, whether a Demurrer 
lies, 71, 81 

» Whether the Defendant can be 
admitted by Plea to aver any 
Thing contrary to the Condi- 
tion of his Bond, 100 

3- A Bond given to a Sheriff for 
Appearance, void, for varying 
from the Writ, 10 

» Quatuor centum lib. in a Bond, 
Quadringent’ lib. in the Decla- 
ration ; this is well enough, and 
no Variance, tbid. 

. What fhall be a fatal Variance 
between the Bond for Appear- 
ance given to the Sheriff, and 
the Writ, 118 

6. The Heir is not bound by the 

Bond of his Anceftor, if not 
named in it, 125 
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7B 7. What 
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7. What Words make a Bond joint 
and feveral, and not joint only, 
Page 127 
. Whether a Bond of an Infant or 
of another, that the Infant fhall 
do an Aa, be void, 62, 139 
g. What Effeét an Obligation fhall 
have where the Condition is dif- 
junctive, and one Part becomes 
impoffible by the Default of the 
Obligec, 228 
10, Condition, if the Obligor do not 
pay the Bond, to be void, is ab- 
furd, and the Obligee fhall re- 
- cover, 247 
11. Where taking unlawful Ufury 
fhall not avoid a Bond, 253 
12. Whether the Bond is forfeited 
where the Condition became im- 
poflible by the AG of God, 269 
13. Whether an Obligor can plead 
Durefs upon his Co-obligor, 351 
14. Whether a Bond conditioned 
for true Imprifonment be good 
or void, 
r5. See Condition, (cz. 14. 
16. Variance between the Bond and 
the Declaration, ill, 425 
17. What Eftate in Land is Aflets 
to pay a Bond-Debt of the An- 
ceftor, mtl4gs 


[o.e) 


375 


Boough-Engiith. See Gavelkind. 
1. Borough-Buglifh Lands are 
granted to 4. his Heirs for three 
Lives, 4. dies, his youngeft Son 
fhall have them, 3955 399 


Seach, 

. What fhall be a Breach of a 
Covenant to fave harmlefs, 103, 
142 

. Whether a Plea of Performance 
of Covenants contained in Inden- 
tures, to difcharge the Defcn- 

5 


hed 
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dant of a Bond, be good with- 


out a Profert, &e. Page 156 


- In Covenant to Icave the Plain- 


tiff a Way fix Foot wide, how 
a Breach fhall be affigned in 
narrowing It, 174 


. Whether the Words Paying and 


Performing in a Leafe make a 
Condition or not, 194. 


. Whether Covenant to pay 10/. 


a Ton be broken by not paying 
for three odd Hogfheads, 
See Condition, eft. 14. 


. Held a Breach of Covenant, ia 


a Covenantor,to deprive a Cove- 
nantce ot his Election, 357 


TSp-Laivs. 


- To reftrain Foreigners from 


working at Trades in a Corpo- 
ration, whether good, 36 


may fue for a Penalty on a By- 
Law, tbid. 


. By what Authority By-Laws to 


bind Foreigners may be made, 
ibid. 


. Where By-Laws in Reftraint of 


Trade fhall be adjudged void, 
115 


C. 
Certaliity. 


PoR Certainty in Pleading, 


fee Declarations, fect. 13,17, 
jOreleription, fec7. 13. 


Pays Plo 


Certioart, 


. In what Cafes a Certiorari lies 


to the Cizque-Ports, or not, 99 


Chancery, 


. How the Sheriff is to take a 


Bond for an Appearance in the 
Chancery, 118 
Cha- 


379. « 


{ 


. By what Name a Corporation 











contained in the foregoing Cafes. 


Charity. 
See Debile, ec. 16. 


Church and Churchwmardens. 


Sce Avoidance, Lapfe, jelenta- 


Te 
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uo 
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. A Churchwarden fhall not 


tian, Quare Jmpevit. 


How the Impropriator may be 
compelled to repair the Chancel, 
Page 230, 300 


. Whether the Acceptance of a 


fecond Benefice avoids the for- 
mer, 241 


. Whether the date Churchwardens 


may maintain an Action on a 
Promife to pay Money for Re- 
pair of the Church, and on what 
Confideration, 284 


. How they ought to prefent Ab- 


fence from Church, 285 


. By what Method the Spiritual 


Court is to fettle the Repairs of 
a Church, and inforce Payment, 
286, 289 


. What Oath of Office a Church- 


warden may be obliged to take, 
238 


. Whether a Churchwarden may 


prefent after the Expiration of 
his Office, 290 

be 
compelled to prefent a particular 
Perfon, 298 


. Whether building an Ifle fhall 


difcharge from the Repair of 
the Church, 301 


10. Mandamus \ies tofwear Church- 


sat 


wardens, why ? 306 
. Repairing a Chapel of Eafe a 
good Reafon for prefcribing to 
be exempt from repairing the 
Church, 468 


I. 


Cingue-Ports. 
A Habeas Corpus will remove 
Prifoner for Debt from thence 
to the Fleer Prifon, and he fhall 
be there in Execution, Page i2 


2, Who fhall have the Privilege of 


Ww 


ff 


being fued in a Cinque-Port, for 
a 'Trefpafs done there, or not, 
ibid. 


. Whether the Cinque-Ports can 


tax the Lands of Foreigners with- 
in their Precinés, 99 


. Whether a Certiorari lies to the 


itide 
Coin. Sce Creafon, /cé7. 3. 


Cinque-Ports, or not, 


Connon, See Faint, &c. feed. 11: 


TI. 


iS) 


A) 


6. 


Cuftom for Common from the 
Time of Reaping till the Land 
be fowed again, gives a Right 
to Common through the whole 
Year, fo often as the Land lies 
fallow, 


23 
. Common prefcribed for til/ the 


Land be refowed with Grain, 
fowing with Turzips does not 
anfwer the Prefcription, = 51 


. Common of Eftovers in a Cor- 


oration how to be prefcribed 
Pp p 
for, 134 


. Where a Man hath Common 


of Pafture, he is not obliged to 
take Care that the adjoining 
Fences of others be in Repair, 

145 


. Whether and in what Cafe a Lord 


of a Manor may licence a Stran- 
ger to put any, and what Cattle 
into the Common, 190 
Whether a Cuftom to inclofe 
Part of the Common may be 
good, 210 

7, What 
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Go What Remedy one Commoner | 


has againft another, who fur- 
charges the Common, Page 273 
8. What Cattle are to be faid le- 
vant and couchant upon an Eftate 
to intitle them to Right of Com- 


mon, did. 
9. How to be recovered, in what 
Aégtion, 447 


10. How a Commoner may declare 


in Cafe for eating up hisCommon, 


458 
Common Recovery, See Recovery. 


- Concefi. See Warranty, fei. 4. 


Condition. 


1. When the Subftance of a Con- 


dition fhall be held fufficiently 
fet forth in Pleading, or not, 22 


e 


nant pays his Rent, 1s not a 
Condition, but a Limitation, 23 


ASS) 


fent, @c. 3 


I 
4. Where a Condition of a Bond | 
is illegal, a Demurrer lies, 71,81 | 
. Whether a Plea of Performance | 
_of Covenants contained in In- | 
dentures to difcharge the De- 


WN 


fendant of a Bond, be good 
without a Profert, &c. 156 


6. Whether the Words paying and | 
performing in a Leafe make a 


Condition or not, 194 
» Where a Condition of a Bond is 
disjunétive, and one Part be- 
comes impoffible by the Default 
of the Obligee, whether the 
Obligor is excufed, 
. Where he who is bound to give 
Notice muft plead fpecially, and 
not fay he gave it according 
4 


| 


ioe) 


. A Demife for fo long as the Te-' 


. Whether Notice is neceflary of | 
a Condition to marry with Con- | 


228 | 





_to the Form of the Condition, 
Page 247 

9. Bond with Condition, that if the 
Obligor do not pay the Money, 
the Bond to be void, is abfurd, 
and the Obligee fhall recover, 
ibid. 

10. Whether a Bond is forfeited, 
where the Condition becomes 
impoffible by the Aét of God, 
269 

11. What Condition in Reftraint 
of Marriage fhall only be ¢on- 
ftrued 7 Terrorem, 302 
12. Whether a Portion, payable on 
a Condition which becomes im- 
poflible by the A& of God, fhall 
be recovered in Equity, 302, 303 
13. Difference between Condition 
precedent and fubfequent, as to 
giving Caufe of A@ion, 376 
14. Bond of Leffee conditioned to 
perform all Covenants and Con- 
ditions in the Leafe, whether 
Breach of. a Condition in the 
Leafe which has another For- 
feiture annexed to it, be a Breach 
-of the Condition of the Bond, 386 


Confettion. 
. Confeffing Leafe, Entry, @c. in 
Ejectment, whether it proves an 
actual Entry where requifite, 468 


= 


Confideration. 

. Forbearance of joining in De- 
fence of a Suit is not a fufficient 
Confideration, where the Party 
did not fet forth any Advantage 
or Inducement to join, 21 

. Whether a mutual Promife of 
Marriage be a good Confidera- 
tion, and how to be laid on the 
Part of the Woman Plaintiff, 


655 95 347 
3. W C- 
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ind 

















a 
contained in the foregoing Cafes. 


3» Whether a Confideration of for- 
bearing to fue, (without faying 
how long) be a good Confidera- 

. tien, or without faying whom, 

Page 66, 439 

4. The Delivery up of an Obliga- 
tion is a good Confideration for 
an Affnmpfit, 114 

5. Whether a Forbearance to fue 
the Heir, who does not appear 
upon the Record to be charge- 
able, be a good ae ae 
in Afiumpfit, 25 

6. In Affumpfit, whether it vill be 
a good Confideration, that the 
Plaintiff fwear before a Juftice 
of Peace that the Money is see 
Oe: 

7- Where 4. promifes to avy tf 
B. did not, in Confideration of 
forbearing to fue 8. on his Bond, 
be a good Confideration in Af 
ae it, 161 
. Where in Affumpfit the Confi- 
ie fhall be held a mutual 
Promife, and not a Condition 
precedent, 195 

g. What Delivery of Goods is a 
good Confideration in Affumpfit, 

212 

1o. Whether a Pepper-Corn Rent 
be a fufficient Confideration to 
raife an Ufe, _ 249, 368 

11. Whether Abfolution of the 
Defendant's Mother from Ex- 
communication be a good Con- 
fideration for a Promife to pay 

- Money to Church-wardens for 
the Repair of the Church, 284 

12. Whether Money ought to be 


the Confideration of a Bargain 


and Sale of Land, 344 
13. Where a Prefeription is for 2 
Toll, a reafonable Confideration 


mutt be fuppofed for the Ground 
of it, Page 355 

14. Whether Affumpfit for divers 
Things and Merchandizes be 
well, ey SU 

15. Where the Bec teorns Promife 
to pay in Confideration that 
the Teftator was indebted, will 
bind or not, 409 

16. Promife by Executor to pay, 
if F. §. take Adminiftration to 
his Debtor F. N. no good Con- 
fideration, 434 

ak See Covenant, (CE. 23. 

Whether a Stranger’s Promife 
a pay Moncy in Confideration 
of abating Part, will bind, 464 

19. See oBarriane, (:d. 6. 

20. A Promife is made to 4. (from 
‘whom the Confideration moves) 
for the Benefit of 8. whether 
£8. can maintain the Adion, 

47% 

“ailicthe: Forbearance to fue 
ens Adminiftrator be a good 
Confideration, but muft be in 
Writing fince the Statute of 
Frauds, 532 


Confables, 


1. High Conftables when ordained, 
and how chofen, 348 


Sanat and Dilcantinuance, 


~ A Plea Puis darrein Continu- 
ance pleaded at Nifi privs ought 
to be proved there, 252 


Continuanda, 29, 102, 103, 432, 


448. 


Caontey- 
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7. What Cuftoms may be reafon- 








Canvepance. See Covenant, Deed, 
€ftate, (ef. 20. Fine, "Leate, 
Recovery, Beleate, Gites; fett.7- 


. What fhall amount to a Co- 
venant to ftand feifed, Page 6455 
460, 469 


‘ 
et 


Convitions, 


. How far a Conviétion of Deer- 
ftealing before a Juftice upon 
Stat. 13 Car. 2. examinable in 
B. R. 409 
. Convictions for felling by wrong 
Meafures are before a Juftice 
of Peace, ibid. | 
See Jucisvision, feél. 39. 


Conulance, Sce Turisdiition. 


a] 


iw} 


Copyhalas. 
1. Whether Admittance to a Re- 
verfion after a Tenancy for Life 
will make a Poffeffio fratris aS 
a Copyhold, 
Whether Tenant for Life ag A 
Copyhold Eftate, fuffering a 
Recovery in the Court-Baron, 
forfeits to the Lord, or to the 
Remainder-man in Fee, 


2 


W 


holder, 


45 | 
4. Whether a Remainder of a co. | 
pyhold may be limited upon a | 


contingent Fee, 267 


5. Whether a good Cuftom for a} 
Copyholder to pay a Year's Va- | 


lue as at the Time of ieee 
tance, 
6. wWihere a Cuftom fhall not bind 


an Infant, fee Cuftom, /eé. 23. 
1 





192 | 
. What Surrender of a Copyhold, | 
to a Diffeifor Lord, will extin- | 


guifh the Intereft of the ela | 5. Common of Eftovers belonging 





able with Refpe& to Fines for 
Admittance, Page 494 
8. Where Copyholds fhall be ve 
ftroyed, or not, by leafing them, 


°F 
9. Leafing and want of Repair are 


both Forfeitures, and the Wi- 


dow thereby lofes her Free-_ 


Bench, 516 


Coroners. 
|r. Where for a falfe Return an 
A@ion of the Cafe lies againft 
all the Coroners of a County, 


191 
2. Whether an Inquifition finding 
| Felo de fe be traverfable, 419 


Coworations. 

1. Whether they may make By- 
Laws to bind Foreigners, and 
by what Authority, 36 
By what Name they may fue 
for a Penalty on a By-Law, ibid. 
. Whether the Plaintiff bringing 
ware Impedit againft a Cor- 
poration, and miftaking their 
Name, fhall be allowed to a- 
mend his Writ, 69 
. Whether the Cinque Ports can 
tax the Lands of Foreigners 
within their Diftriés, 99 


N 
e 


Ww 


aS 


to a Corporation, how to be 
prefcribed for, 134 


6. Whether the King may grant 


a Difpenfation to a Corporation 
againft a Statute, 85,115, 128, 


137 


7. The Goods of a Corporation 


may be taken by Force of the 
Cuftom of foreign Attachment 
in London, 207 

8, Sce Attagnepy, ec. 4. 
9. Whe- 








contained in the foregoing Cafes. 


9. Whether a Corporation muft 
determine it’s Will under Seal, 
Page 428 

10, Whether a Mandamus may be 
well direéted to Part of a Cor- 
poration, 441 
112 What Numbers of Corpora- 


tions Aggregate can do valid! 


Ads, 504 
Cofts. 


1. Where a Prohibition fhall ex- | 


tend to Cofts in the Spiritual 
Court, after Sentence, and 
where not, 75 
2. The Spiritual Court has Jurif- 


diction to award Cofts. in Suits. 


there, 129 
. In what Cafes there may be 
more Cofts than Damages, or 
not, within the Statute, 214, 365, 


3745 394 


LSS) 


4. Whether there fhall be more: 


Cofts than Damages, where T'ref- 
pafs, by way of Aétion on the 
Cafe,. is brought for mefne Pro- 
fits, 226 
~ Whether an Infant, Leffor in E- 
je&ment, may be obliged to pay 
Cofts, 375 
. Whether an Executor fhall pay 


MH 


Cofts upon a Nonfuit, in Debt | 
brought upon an Account ftated |, 


by himfelf, 424 


7. Whether due for not executing. }) 
a Writ of Inquiry, after Notice 


given, 435 


8. Whether Cofts are due by Stat. | 


4 Fac. 1. c.3. upon a Now-pros 
in Debt upon Stat. 2 E.6. 475 


Cobkenant. 
1. Covenant thatthe Plaintiff fhall 
injoy an Office as long as the De- 
fendant or any under him have 


© 


another Office; the Defendant 
furrenders the latter Office, the 
Plaintiff is difturbed in the for- 
mer, an Aion of Covenant does 
not lie, Page 24, 18, 20 
Whether he who pleads Perfor- 
mance of the Covenants in a 
Leafe is bound to fet forth what 
the Covenants are, 20 
- Where the Vendee of Lands 
fhall maintain an AGion upon 
the Vendor's Covenant that he 
had.a good. Title, although the 
Sale is become void by Non- 
payment of Money at a certain 
Day, qr: 
4. Where in Covenant the Plaintiff 

is to do the firft A@, he is to 

aver it to be done, 935 95 
5. Whether in a Declaration in 

Covenant for quiet Injoyment, 

it be fufficient to follow the 

Words of the Covenant, 103 


iS) 
° 


Ww 


6. Covenant to deliver Pofleffion 


upon a Leafe to be made, fhall 
be intended accordingly ; and not 
a naked Pofleffion without the 
Leafe, 121 
The Defendant covenanted, that 
the Plaintiff fhall enjoy, &c. the 
Plaintiff is not obliged to do a 
tortious Act, by Entry upon a 
lawful Poffeffion, 122 
. Covenant by an Obligor to fave 
his Co-obligor harmlefs from the 
Breach of a Bond, whether a 
Recovery againft the Co-obligor 
be a Breach, 142 
What may be a proper Cove- 
nant in a Leafe to charge the 
Leflee with future Parliamen- 
tary ‘T’axes, 148 
10. Whether.a Plea of Performance 
of Covenants contained in In- 
dentures, to difcharge the De- 
fendant 


= 


oe) 
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fendant of a Bond, be good 
without a Profert, &c. Page 156 
11. In Covenant to leave a Way 
fix Foot wide, how to declare 
for narrowing it, 174 
12. Whether the Words paying and 
performing in a Covenant in a 
Leafe, make a Condition, or 
nof, 194 
13. By what Words Covenants not 
broken may be releafed, or not, 
235 

14. 4. and B. covenant for them- 
felves and every of them, that 
if they renew, they will affign, 
this is a joint and feveral Cove- 
nant, 248 
15. Whether a Covenant made to 
a Sheriff to deliver the Goods 
of a Felon, on his Conviction, 
be good, 326 
16. Whether the Executor fhall 
be charged‘ in Covenant for Rent 
incurred in his own ‘Time, 336 
17. What Ufes or Eftates may be 
raifed by Covenants to ftand 
feifed, 351, 369 
18, What Words may. amount to 
an implicit Covenant, or not, 368 
19. Whether, upon an exprefs Co- 
venant, an Executor may be 
charged for Non-payment’ of 
Rent after Affignment, 377 
20. Whether Covenant to pay fo 
much a Tun be broken by not 
paying for three odd Hogfheads, 
79 

21. Held a Breach of Chietiant 
where the Covenantor deprived 
the Covenantee of his Eleétion, 
Bag) 

22. What Words amount to a Co- 
venant, or not, in cafe of a Free- 
hold, 414 

I 





23. Whether the Affignment of a 
Patent which appears to be void 
in Law, be a good Confidera- 
tion for the Payment of an An- 
nuity, Page 447 

24. What Interruption will main- 
tain an Action upon a Covenant 
for quiet Enjoyment, 450 

25. What fhall amount to a Co- 
venant to ftand feifed, 460, 469 

26. What fufficient Performance of 
a Covenant to deliver up Pof 
feffion, 462 

27. Whether a Breach of Cove- 
nant be releafed by all Right 
aud Demand to the Teftator’s: 


Efiate, 474 


Courts. 

1. See Cinque Jots, Turisdic- 

tian, Spiritual Courts, 
2. Nothing fhall be intended with- 
in Inferior Jurifdictions; every 
Thing material muft be ex- 
prefly alledged. Secus of Supe- 
rior Courts, 104, 314, 315 
3. Whether an Officer of an Infe- 
rior Court be anfwerable for an 
Efcape, where the Caufe of Ac- 
tion did not arife within the Ju- 
rifdigtion, 193 
4. What Hundred-Courts are an- 
nexed to the Sheriffwicks by 
Stat. 14 Ff. 3.6. 9- 204 
5- Whether Wager of Law lies in 
Debt upon a Judgment in a 
Court-Baron, 213 
6. What Writs of Habeas Corpus 
may be fued out of the Court 
of C. B. or not, 224, 253 
7. Where the Plea muft fhew that 
the Caufe was within the Jurif- 
di&ion of the Inferior Court, 
260, 266 


i 8. Whe» 











contained in the foregoing Cafes. 


8. Whether after Verdict in a tran- 
fitory Action, a Prohibition lies 
to an Inferior Court, the Matter 
arijing out of their "Jurifdiction, 

Page 235 

9g. The Court of Chancery will 
retain a Bill for 'Tithes, 303 
to. Whether an Appeal lies from 
the Lord Mayors Court into 
Chancery, 312 

13. Before whom, and how often, 
the County-Court is to be held 
in a County Palatine, 315, 319 

12. Whether a Cuftom in an In- 
ferior Court to try by fix Jurors, 
be good, or not, 317, 318 

13. Where the Matter upon the 
Record appears to be without 
the Jurifdiction of the Inferior 
Court, it is Error; how, if it 
does not appear to be within ve 
Jurifdidion, 9. 

14. What will juftify the Offcer 
who executes the Procefs of an 
Inferior Court, or not, 320, 321, 


322 
15. What Courts fhall compel Di- 
{tribution under the Statute, 320 
16. The Court of Exchequer has 
a proper Jurifdiétion ae = 
the Revenue, 
17- Money decreed fhall be cae 
before a Bond-Debt, 333 
18, The Effcé of Prefentments in 
Leets or Swainmotes, 339 
19. Of Court-Leets, 348 
20. OF Jultices of Oyer and Te er- 
miner, and of Gaol-Delivery , 
their Power to proceed upon In- 
di&ments taken before Juftices 
et Peace, 349 
The Court of Seffions of aoe 
napa have Power over any fin- 


gle Jultice 354 


22, Whether an Inferior Court can 
hold Plea of Freehold, ‘Page 


61 

23. Whcre a Court is helditby 

. Letters Patent there can be no 
Cuftom of that Court, 361 

24. Whether A@ions commenced 
in Inferior Courts, and removed 
to the Superior, are within that 
Statute which enaéts no more 
Cofts than Damages, 365, 374 

25. Whether an Action Qui tam 
muft be brought in the proper 
County only, 377> 534 

26. Whether Commiffioners of 
Oyer and Terminer may try Of- 
fenders the Day the Indiétment 
is found, 3975 406 

27.; Lhe Court of B. R. has Ju- 
rifdi@ion of all Statute Of 
fences, unlefs there be Lae 
tory Words, 

28. Whether the Court of g. R 
take any Conufance of eee 
in Parliament, 453 

29. Appearance ‘faves all Defaults 
even ia Inferior Courts, 468 

30. Court-Leet and Court-Baron 
held together, S25 


Creditor. See Aflets, Debt. 


Curate. 

Whether a Curate who has agreed 
for a Stipend fhall be allowed 
to fue for a greater allowed by 
the Bifhop, 70 


Cutan, See Common, Londoir, 
Manor . 

1. All Cuftoms are contrary to the 
Common Law, and therefore 
fhall be taken ftrietly, 45, 263 

2. "The Collateral Cuftoms attend- 
ing Gavelkind Lands are not 
taken away by an Act of Parlia- 

7D ment 
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ment which difgavels the Lands, | 16. Whether a Cuftom in an infe- 


but only the Cuftom of Parti- 
bility among Males, Page 47 
3. Every Cuftom fappofes a Law, 
and if it be not unreafonable, is 
good, 63, 321 
4. He who pleads a Cuftom mutt 
by his Plea bring himfelf within 
the Cuftom, IOI, 356 
5. Where a Cuftom mutt be plead- 
ed or not, to juftify a Diftrefs 
taken, 10 
6. The collateral Cuftom ufually 
found attendant on Gavelkind 
Lands are not Part of that 'Te- 
nure, but remain tho’ the Land 
be difgavelled, 105, 345 
4. Whether a Cuftom is triable in 


the Spiritual Courts, 129 |. 


8. Where Statutes take away Cu- 
ftoms or not, 203 
g, The Goods of a Corporation 
may be taken by the Cuftom of 
a foreign Attachment in Lozdoz, 
20 
10. Whether a Cuftom to inclofe 
Part of the Common may be 
good, 210 
zr. A Cuftom to bar Remainders 
by Surrender will not warrant 
the doing it by Fine, 263 
12. A Cuftom in Lozdon and Nor- 
eich in pleading to an Aétion 
upon a Bond, 281 
13. Whether a Cuftom of an infe- 
rior Court may make good a 
Capias for the firft Procefs, 314, 
315 
14. A Cuftom may warrant the 
holding of an inferior Court 
otherwife than by Common Law, 
315, 319 
15. Cuftoms may be laid in Coun- 
ties which cannot be laid in lefler 
Piecinéts, ans ato 
4 


rior Court to try by fix Jurors 
be good, Page 317, 318, 322 
17. Every Cuftom fuppofes an A& 
of Parliament, or fomething 
equivalent, 319 
18. Where a Court is held by Let- 
ters Patent, there can be no Cn- 
ftom of that Court, 361 
19, Cuftom of Ivdia found, con- 
cerning buying and felling of 
Slaves, 521: 
20. Cuftom, hew to be laid in a 
Declaration, ASD 
21. Cuftoms cannot bind, unlefs 
they be reafonable, tbid. 
22. Whether a good Cuftom for a 
Copyholder to pay a Year's Va 
Iue as it is at the Time of Ad- 
mittance, 494 
23. Whether a Cuftom in a Manor 
of Forfeiture for not coming in 
to be admitted upon Proclama- 
tions made, fhall bind an Infant, 
494 

24. What Cuftoms may be reafon- 
able with refpeét to Fines for 


Admittance, ibid. 
D. 
Damages. 
I. Amages intire aflefled in 


Trefpafs for cutting and 
carrying away Timber, and well; 
tho’ upon a Statute which only 
mentions Goods taken away, for 
the Cutting, gc. make but one 
intire Trefpafs, } otras 

2. When intire Damages are given 
in Trefpafs, and Part of the Tre 
pafs laid is impoffible, whether 
Judgment fall be arrefted, 382 


3. Where 








contained in the foregoing Cafes. 


3» Where one of the Counts in a 
Declaration is infufficient, and 
intire Damages are given, Judg- 
ment will be arrefted, Page 161 

4. Damages may be increafed upon 
View of a Maihem, 173 

5- In what Cafes there may be 
more Cofts than Damages, or 
not, 214 


Debt, Oebto, 

1, Debt lay for Rent referved up- 
on a Demife, in Favour of the 
Grantee, if Attornment was had 
before the Stat. 4G 5 A. c. 16. 
And note; Sizce that Statute 
Attornment is not neceffary ae 
fuch Cafes, 

2. A Debt may be extinguifhed, if 
Goods to the Value of it come 
to the Hands of the Debtce, as 

_ Executor of the Executor of one 
of the Obligors, 

3- What Debts are or are not liable 
to the Cuftom of Lomdoz of fo- 
reign Attachment, 56 

4. Whether the bringing the Writ 
be a fufficient Demand of a Debt, 

113 
. Whether the Jewels of the Wife 
* gral be Affets to pay the sa 
band’s Debts, 

6. Where Debts fhall be pilstreed 
to Legacies, upon a Devife of 
Lands for Payment, 305 

7. Where a Debtor by his own un- 
fair Management rendred him- 
felf liable to be twice charged, 

312 

8. Where the third Incumbrancer 
fhall protect himfelf, by buying 
in the eldeft, 331 

9. How and where the King’s Cre- 
ditors are to apply for Relief 


for a Debt charged upon his he- 
reditary Revenue, Page 331 
ro. A Sum of Money decreed fhall 
we paid before a Bond-Debt, 333 

» Where Debt for Rent will lie 
prea s a Contract, tho’ there be 
neither a Reverfion nor Deed, 
398 

12, One Bond delivered up in Sa- 
tisfaction of another a good ae 


13. If there be a Want of Affets, 
a Debt is not extinguifhed by 
making the Obligor Executor, 

520 

14. See Erecutors, (ef7. 17, 24, 28. 

Bortgage, feét. 2. plea, fect. 


103. 


Declarations, 

1. In Trefpafs for cutting down his 
Hedges, and taking his Afhes, 
(without faying how many) may 
be demurred to, but will be well 
enough after Verdié, 50 

. Judgment arrefted for want of 
mentioning the Thing in Cer- 
tainty in ‘Trover, 54 

. Whether an Avowry for a Rent- 
charge granted out of 20 Acres, 
by the Name of all his Lands at 
B. (which are 200 Acres) be a 

Repugnancy, 97 

4. Declaration in Trefpafs for cut- 
ting Grafs, Gc. with a Continu- 
ando for about thirteen Months, 
intire Damages given, whether 
well, or Judgment to be arrefted, 

$2 

. Where the Plaintiff is to do the 
firft A&, he is to aver it to be 
done in his Declaration upon a 
Covenant, Cafe, Oe. 93, 95 


6, Whe:= 


vw 


W 


al 


A 


6. Whether in a Declaration in 
Covenant it be fufficient to fol- 
low the Words of the Covenant, 

‘Page 103 

7. Quatuor centum lib. in a Bond, 
and quadringent’ lib. in the De- 
claration, this is well enough, 
and no Variance, 105 

8. ‘The Plaintiff declares upon a 
Covenant that he fhall enjoy, 
and fhews a lawful Poffeftion in 
a third Perfon; he need not al- 
ledge that he entred, that being 
a tortious Act, 122 

9. In Affumpfit to fave harmlefs, 
concerning Goods, whether the 
Plaintiff is to fhew any thing 
farther than a Recovery in 
Trover again him, 124, 130 

to, In a Declaration far affumpfit 
againft an Heir, in Confideration 
of forbearing to fue him upon 
his Father’s Bond, it muft ap- 
pear that the Heir was bound, 

125 

11. Upon a Covenant to fave narm- 
lefs againft a Bond, which was 
afterwards fued and recovered, 
whether it be neceflary to al- 
ledge in the Declaration, that 
the Covenantor did not pay the 
Money, 142 

12. Declaration in Ejectment lays 
a Demife 10‘Faz. habend’ 1 Faz. 
and that he entred, and the De- 
fendant poftea, {cil. 1 Fan. ejected 
him ; whether this be repugnant? 

146 

13. A Declaration in Eje@ment on 
the Demife of two, omitting the 
Surname of one of them, whe- 
ther this be good? ibid. 

14.. Where one of the Counts in a 
Declaration is infuffcient, and 


4 
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intire Damages are given, Judg- 
ment will be arrefted, Page 161 
15. In Covenant to leave the Plain- 
tiff a Way fix Foot wide, how 
to declare for narrowing it, 174 
16. Where in Cafe a Right to 
Common need not be exprefly 
laid in the Declaration, 214 
17. Whether upon Avoidance by 
Ceffion it be neceflary to fet forth 
the Value of the fecond Bene- 
fice, or that it hath Cure of 
Souls, @c. 241 
18. Whether a Declaration — in 
Trefpafs for breaking Fences, 
with a Continuando, be well, 
6 

19. Whether the Declare 
Indeb.affumpfit,for divers'Things 
and Merchandizes, be well, 350, 


20. What Certainty requifite, se 
what fhall be intended in a De- 
claration in Trover, 357,438, 

ts 442 

21. How a Prefcription for an Eafe- 
ment may be laid, 357. 

22, Whether 'Trover and 4fumpfit 
will lie in the fame Declaration, 

60 

23. Whether the Number or Kinds 
of Fifhes muft be fhewn in a 
Declaration for Fifhing, 407 

24. How Statutes are to be recited 
in Declarations, 425, 429 

25. Where bad Latiz for the Name 
of a Thing, or Sum, fhall vitiate 
a Declaration, | 424, 425, 436, 

446 


26. Whether a Declaration laying © 


a Trefpafs, @&c. within the fame 
‘Term, is good or not, 434 
27. Declaration upon a Promife, 
in Confideration that 4. was in- 
debted 


~ 





contained in the foregoing Cafes. 








debted 20 /. @& ultra, ill for the 
Uncertainty, Page 443 
28. A Commoncr may declare in 
Cafe for cating up his Common, 
without fhewing what Eftate he 
has, 458 
29. How a Cultom is to be laid in 
a Declaration, 459 
30. Mifcomputation of treble Value 
helped by Verdict, 532 


Decree. Sce Fines, fect. 4. 


Deeds, 

1. Who ought to make a Profert 
of a Deed in Pleading, and for 
what Reafon, 42, 156 

2. How Deeds of Limitations of 
Ufes are to be conftrued, being 
made after the Death of the 
eldeft Son, 76 

3. In Pleading a Deed was defcri- 
bed by Scriptum fattum per J.S. 
and well, 265 


Default. 


1, Appearance faves all Defaults, | 


468 


Degree. See Dignity. 
Delivery. 

1. What Delivery of Goods is a 

~ good Confideration in Affumpfit, 


212 


Demand, 

1. A Demife for fo long as the Lef- 
fee pays the Rent, whether a 
Demand is neceflary to deter- 
mine the Leafe, 23 

2. No Advantage of a NominePane 

- without a Demand, and other 
Inftances, ibid. 

3. In what Cafes a Demand or 
Requeitt to pay a Debt is necef- 


“1 


lon 


Le | 


to 
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4. 


lon 


| 


fary, or not, and where the bring- 
ing the Action is a fufficient De- 
mand, (5c. Page 113 
Where a Demand is or is not 
neceflary to avoid a Leafe, 242 


. APromife to pay within a Month 


upon Requeft, at what Time 
Requeft may be made, 346 


. Whether a Demand be neceflary 


where there is a Covenant to 
deliver up Poffeffion, or to pay 
Rentaoie 462, 463 


. A Requeft not neceffary upon 


a general Promife, 439 


— Demurrec. 


. A Demurrer admits whatever 


is well pleaded, and nothing 
more, 38, 531 


- Whether the Defendant may 


demur where the Condition of 
a Bond ts againft Law, 71, 8: 


. Where the Heir fhews that an 


Advowfon defcended to him, and 
that the Church became void in 
the Life-time of his Anceftor, 
and claims the Prefentation, 
whether a Demurrer lics, 98 
Where a Demurrer lies to a Plea 
of a Releafe Puis darrein Con- 
tinuance, for want of laying a 
Venue, : Lie 


. A Demurrer is not a Confeffion 


of a bad Plea, 198 


. The Plaintiff may demur to a 


Plea Puis darrein Continuance 
pleaded at Nifi Privs, and the 
Defendant is bound to join in 
Demurrer, or fuffer Judgment, 


C. 252 
. Whether to take Advantage of 


a double Pica there muft be 
a Special Demurrer, otherwife 
where there is Repugnancy or 
Infufficiency, 258 

G | Dez 
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Oeparture, 
1, Plea, that he performed, and 
the Rejoinder is an Excufe for 
not performing, this is a De- 


parture, Page 156 
2. See {lea (e&. 77. 
Debaavit, See Anminifirata, 


Gilets, Epecuta2, fect. 17, 24, 28. 


Oevite, 


1. A Devife to difinherit an Heir 
by Implication, muft contain a 
neceflary Implication, 11 

. Devife of Lands to 4. and if 
he die without Heirs, his Brother 
£B. to have them; this is an E- 
ftate-tail in 4. by Implication, 


rd) 


74 
. See the foregoing Cafe diffe- 
rently ftated, and the Judgment 
thereupon, 85 
4. Whether Devife of all his Te- 
nant-Right Eftate pafles a Fee, 
112 

. What fhort Notes in Writing 
by the Teftator’s Direction might 
be a Devife of Lands, or not, 
before the Statute of Frauds 
and Perjuries 29 Car. 2. 143 
6. A. wills and bequeaths Black- 
acre to his Wife during her 
Life, and by her to be difpofed 
of to fuch of his Children as 
fhe fhould think fit, whether 
fhe may difpofe of the Fee, 149, 
163, 176 
7. Devife to 4. and B. and if ei- 
ther dicd, the other to be his 
Heir, whether this be a Fee, 
8. An executory Devife need not 
-veft when the particular Eftate 

I 


Ww 


WN 


determines, nor needs a parti- 
cular Eftate to fupport it, Page 
243 

9. Devife of Land to an Heir with- 
in four Years after the 'Teftator's 
Death, paying 20/. whether he 
is in by Defeent or Purchafe, and 
what becomes of the Land in 
the mean Time, | 248 
10. What fhall be held a new 
Publication of a Will of Lands; 
and whether Lands not had 
when the Will was made, but 
purchafed afterwards, may pafs 
by it, 264, 292 
11. Devife of a Term to 4. for 
Life, and after his Deceafe to 
B. for Life; who fhall have the 
Refidue of it, ee: 
12. In what Cafe a parol Aver- 
ment fhall be admitted to ex- 
plain a Will, or not, 292, 477 
13. Devife of feveral Parcels of 
Land to two Brothers, avd if 
either die, the other to be his 
Heir, whether a Fee pafles, 293 
14. Where the Children fhall not 
be allowed to ftand in the Place 
of their Parent, to take Part of 

a perfonal Eftate bequeathed, 


301 
15. Where Lands are devifed for 
Payment of Debts and Lega- 
cies, the Debts fhall be prefer- 
red, 305 
16. Who fhall difpofe of Monies 
devifed to pious Ufes, 330 
17. Whether a Charge of Lands 
with Payments fhall give a Fee 
by Implication, 438, 479 
18. A Devife to a Man during his 
Exile, whether a voluntary Ab- 
fence from his Country conti- 
nucs the Eftate, 448 


19. Devife 
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contained in the foregoing Cafes. 


19. Devife to four for Life, and 
if either die, his Part to the Suar- 
vivors, whether this a Crofs Re- 
mainder vefted, Page 452, 481 

20. Devife to his youngeft Son af- 
ter the Death of his Wife, fhe 
fhall not take by Implication ; 
the Heir takes in the mean Time, 

249 

21. Where a Devife to the Heirs 
Male of a living Perfon fhall 
be a good Defcription of the Per- 
fon to take, 458, 472 

22, Devife to two Sons and the 
Heirs of their Bodies, and wf 
they die without Ifue, Remain- 
der over, gives Crofs Remain- 
ders by Implication, 483 

23. Where contingent Remainders 
to Pofthumous Children were 
deftroyed by the failing of the 
particular Eftate, 5.05 

24. Devife to a Son and his Heirs, 
provided if he die before twenty- 
one, or without Iflue, to go to 
a Daughter, whether Fee-fimple 
or Tail, the Son having attained 
twenty-one, 


509 
_-25. Where an Eftate for Life in 


A. is firft devifed, the Reverfion 
will pafs by general Words in 
another Claufe, 519 
Dignity. 
1, A foreign Knight is a Knight in 
England, 249 
Dilapidations. See Spiritual 
Courts, (ed. 31. 
Dilcharge. 


Dilcantinuance, 
1, Leave to difcontinue refufed 


where the Party has another 
Remedy, Alo 


2, See Gail, (es. 3. 





See Releale, (ect. 3. - 


Difcovercp. 
Matters of Difcovery are proper 
for Courts of Equity, Page 330 


Difpentations. 
1. In what Cafes the King may, 
or may not make a Grant with 
a Now obffante of a Statute, 85, 
L155 128,137 
2. The Definition and Nature of 
a Difpenfation, ibid. 
3. Lord C. J. Herbert's Reafons 
for the difpenfing Power, 492 
4. Whether fince the Bill of Rights 
the King can pardon Murder, 
5OL 


Dittrels. 

1. Where a Cuftom is neceflary to 
be pleaded, or not, to juftify a 
Diftrefs taken, 103 

2. For what Caufe Corn in Sheaf 

might have been diftrained be- 
fore the Stat. Gul. 3. 202 
. Whether one Commoner may 
diftrain the Beafts of another 
who furcharges, £273 

4. Whether a Man may break 
down a Fence to diftrain for 
Rent, 339 

5. Whether a Bailiff necd have a 
Warrant to diftrain, 535 


Diftribution. 

1. Whether altering Bonds by an 
Adminiftrator fhall defeat the 
Diftribution, 283 

2. Whether Diftribution to the 
Half Blood be lawful, 288, 294 

3. Whether Diftribution fhall be 
between an Aunt, andthe Chil- 
dren of another Aunt, 296, 297, 

298 
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4. No 
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4. No Diftribution between a Cou- 
{in German, and the Children of 





ere 


€rroa2, 


another Coufin German, Page|| 1. Whether the Return of a Ve- 


298 


. Whether a Bill lies in the Ex- 
chequer for a Diftribution, 330 


Dower. 


. Whether the View be grantable 
in Dower wade nibil habet, 375 


Durels. Sce YPlea, /céz. 87. 
Durham, See Jurisdilition, fecz. 35. 
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Lal 


1a, 


Ejectment. 


1 HERE ¥. brings Eject- 
ment upon a Demife 

for five Years, and it appears 
that his Leffor had only a Leafe 
for three Years, he cannot have 
Judgment, 400 
Whether Eje&tment lies for 
Common of Pafture, 447 
. Whether confeffing Leafe, En- 
try, @c. proves an actual Entry 
where requifite, 468 
. Who may have an A@tion for 
the mefne Profits, the Leffor or 
Leffee in EjeQment, 534 


Cleiion, See Executor, feé. 41. 
Gaal, fect. 5. 


Cletions. See Pariiament, 
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A 


Clevit. 
1. How to be executed againft 
Goods, 32 


Entry, Sce Baron ana Fene, 
Jed. 11. and Faacible Entry, 
1 


wire upon a Dies zow be Error; 
and if Error, whether amenda- 

ble after Verdict, Page 94 
. How Errors in Fa& and in Law 
are to be affigned, tbid. 

3. Whether Scire inftead of Sciri 
in a Veuire be a fatal Error, 
104, 314 

Where Bail muft be put in 

before Allowance of a Writ of 
Error to reverfe an Outlawry, 
162 

- In what Cafes Judgment for 
the Plaintiff will be erroneous 

where there is a Variance be- 

tween the Iffue and Verdi@, 189 
6. Where flight clerical Miftakes 
in Records fhall be Error, or not, 


Vv 


oo 


Nr 


281 

7. Rowan Figures XII, in a Venire 
facias, well; fecus of other Fi- 
gures, ibid. 
8. What Entry of a Judgment by 
the Mayor is ill, , ehids 
9. Preceptum eft in a Venire, not 
faying Per Cur’, Exror, — ibid. 
10. Praceptum fuit, for eff, in a 
Venire, not Error, Y. 282, 314 
11. Where the firft ProcefS a Ca- 
pias, and not a Summons, may 
be good by Cuftom in an Infe- 
rior Court, 314 
12. In a Venire, Praceptum eff, 
not faying Per Curiam, whe- 
ther Error, 315 
13. Surplufage in Pleading is not 
Error, 318 
14. Where the Matter upon the 
Record appears to be out of the 
Jurifdicion of the Inferior Court, 

it is Error; how if it do not appear 
to be within the Jurifdiaion, 319 
15. Some 











| 24. Where the Bail bring Error, 


contained in the foregoing Cafes. 


15. Some Errors are falved by Ap- 
pearance of the Party, Page 319 
16. Writ of Error abated by Noz- 
venue of the Juftices, 347 
17. Judgment for lefs than the 
Debt againft an Executor, Error, 


351 

18. Whether the Day of the Month 
in Figures in the Return of an 
Fxigent be Error, 358 
19. Whether Writs of Error in Par- 
liament abated by Prorogation, 
350, 360 

20, Where Errors in Faét may be 
affigned, or not, 367 
21. Where a Writ of Covenant to 
levy a Fine is fued againft five, 
and before the Return one dies, 
and the Fine proceeds, it is Er- 
ror as to all, 386 
22. Judgment in Forgery reverfed 
for want of a Captatur, or Com- 
muttites, entered upon the Roll, 
ore 398 
23. How Execution is to iffue up- 
on a Judgment affirmed in a 
Writ of Error, Ail 


there being a Judgment againft 
them, this will not affect a fe- 
parate Judgment againft the 
Principal, 416 


_ 25. Whether a Writ of Error be- 


fore it be allowed be a Super- 
fedeas, 422 
26. Where it is Error to fend a 
Teftatwm Ca. Sa. into a foreign 
County, without firft fending a 
Capias into the proper County, 
ibid. 

27. Whether Error lics upon a 
Judgment upon the Statute of 
Winton, 435 


| 28. Error to reverfe a Fine may 


be brought after five Years; the 








Death of the Conufor when 

Error, Page 505 
29. Whether Error, Gc. may be 

afligned by Attorney, 522 
30. See Return, fect. 10. 


Clcape, 

1. Whether an Officer of an Infe- 
ferior Court be liable for an E- 
{cape where the Caufe of Ac- 
tion did not arife within the Ju- 
rifdiction, 193 

2, Whether, after a voluntary E- 
{cape fuffered by a Gaoler, the 
Party Plaintiff may retake his 
Debtor, 13 

3. Whether the Sheriff having ta- 
ken fufficient Sureties is charge- 
able in an Action for an Efcape, 

219 

4. Whether a voluntary Efcape 
permitted by a Gaoler thall bind 
the Plaintiff, 398 

5. Whether in an Adon for E- 
feape the Sheriff may plead a 
Refcous, or not, 409 

6. Whether an Officer Reverfioner 
in Fee, be anfwerable for F- 
feapes fuffered by his Grantee 
for Life, 439, 449 

€flaitt. 

1. Some Pleas may be pleaded af- 
ter an Effoin, which cannot be 
after an Imparlance, 205 

2, The Effect of cafting an Ef 
foin, 238 


2 
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Cifate, 
1. Whether a Fee pafles by a Devife 
of all bis Tenant-Right Effate, 
112 
2. 4. wills and bequeaths Black- 
acre to his Wite during her 
Life, and by her to be difpofed 
of to fuch of his Children as 
hie fhe 


s 





A Table 


fhe fhould think fit, whether fhe 
may difpofe in Fee, Page 149, 
163, 176 
. A. the Father covenants to ftand 
feifed to the Ufe of B. and the 
Heirs Male of his Body, Re- 
mainder to-his own Heirs Male, 
- @c. Remainder to his own right 
Heirs; whether Daughters of 2. 
or younger Son of 4. fhall have 
the Land, 216, 225 
4. What Eftate paffes by a De- 
vife to 4. and #. and if either 
dies, the Survivor to be his Heir, 
235 
. Rules concerning executory De- 
vifes, 243 
Whether a Remainder of a 
Copyhold Eftate may be limited 
upon a contingent Fee, 267 
. Devife of feveral Parcels of 
Land to two Brothers, azd if 
either dies, the other to be his 
Heir, whether a Fee pafles, 293 
8. A Devife to an Infant 77 ventre 
fa mere good, ibid. 
. Whether a Covenant to ftand 
feifed fhall raife an Eftate by 
Implication, Ui 2916369 
10. Where contingent Remainders 
fhall be deftroyed, or not, by 
the Reverfion in Fee defcending 
upon Tenant for Life before the 
Birth of Remainderman, 405 
11. Where a Conveyance by Fine, 
 ¢@%c. fhall be reftrained to pafs 
a rightful Eftate, or fhall be a 
Forfeiture, 423, 434 
y2. What Eftate a Man has by a 
Devife to him during his Exile, 
448 

13. See Devile, fed. 20, 21. 
a4. The Eftate which is not li- 
mited away continues in the Co- 
venantor, @c. 4.60, 469 

4. 
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of the Principal Matters 


15. See Cfes, feiz. 7. 

16. When it may be averred that 
an Affignee affigned over his 
Term per fraudem, Page 465 

17. Whether a Ufe can ‘be raifed 
of Lands afterwards to be pur- 
chafed, 475 

18. Whether a contingent Re- 
mainder may be deftroyed by 
the Releafe of a Jointenant for 
Life to his Companion, 484 

19. What Eftate a Jointrefs in 
Tail may make, 487 

20. What fhall be a fufficient 
Grant of a Term, or not, 500 

21. Whether a Surrender by 'Te- 
nant for Life to a Reverfioner 
(an Infant) deftroys the contin- 
gent Remainders, 502 

22. Whether a Fee-fimple or E- 
ftate-tail pafs by a Will, fee De- 
ife, fect. 24. 

23. When an Eftate for Life in 4 
is firft devifed, the Reverfion 
may pafs afterwards by general 
Words, 519 

See Joint, &c. fect. 11. 


€ffoppel. 

1. Whether the Defendant is eftop- 
ped by the Condition of his 
Bond, to aver any ‘Thing con- 
trary to it, 100 

. Whether a Recovery fhall be 
an Eftoppel where there was no 
good ‘Tenant to the Precipe, 

249 

. Where a Man is eftopped to aver 
againft a Record, 375 

4. Whether a Ufe can be raifed by 

Way of Eftoppel, by Deed, of 
Lands purchafed afterwards, 475 
5. Whether a Bifhop’s Leafe may 
in any Cafe work by Eftoppel, 
450 
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contained in the foregoing Cafes. 


enivence. 


y. A Deed, read though the Wit- 
nefles not proved to be dead or 
gone beyond Sea, but Proof that 
the Deed was read at a former 
edb Page 83 
Proofs in the Spiritual Court 
not allowable to be read as E- 
vidence ; otherwife of a Sen- 
tence there, ibid. 
3. A Peer muft be fworn if he 
gives Evidence, 422 
“4. Copy of a Survey during the 
Ufurpation admitted as Evi- 
dence, the Original being burnt, 
509 

Ercommuntcats Capienda, Sce 

Spiritual Courts, fect. 44- 


We 
5 


Crecution. 


1. By what Matters an Execution 
may be avoided or not, —-237 
2, There is to be a fpecial Exe- 
cution upon a Judgment affirmed 
in 8. R. upon a Writ of Error, 
All 

3. Whether a Prifoner, in Cufto- 
dy of the Sheriff in another 
County, will be charged by 
the Delivery of a Cupias, &c. 
416 

4. How Execution is to be award- 
ed upon a Judgment given in 
Treland, and removed hither by 
Writ of Error, ibid. 


See Qnominiftrate2, 

Ailets. 

i. Where there are more than one 
Executor, an Adion ought not 
to be brought againft one alone; 
but then he is to plead this, 


—Sxrecutars, 


and fhall not obje& it to arreft 
Judgment after Verdi@, Page 6 

2. A Man does not become Fixe- 
cutor de fox tort by the bare 
Poffeflion of Goods, 13 
3. An Executor pleads feveral 
Judgments, cach for more than 
he has Affets; Plaintiff replies 
as to one, that it was kept on 
Foot per fraudem, he mutt alfo 
reply to the reft, 28 
4. Where an Obligee, as Executor 
of the Executor of one of the 
Obligors, has fufficient comes to 
his Hands, the Debt will be ex- 
tinguifhed, 49 
. Whether fuing a Writ into the 
County where the Executor 
lives be Notice of the Demand, 
54, 110 

6. Whether a Debt upon Contract 
be Afflets where the Creditor 
lives, or fhall follow the Debtor, 
102 

7. How an Executor is to plead, 
that feveral Judgments are not 
kept on Foot by Fraud, 121 
8. Where Goods come to the De- 
fendant’s Hands, @c. he fhall be 
charged as Executor de foz tort, 
though another adminiftred to 
the Deceafed, 122 
g. Whether an Executor may re- 
tain to fatisfy a Statute in which 
himfelf is bound, 127 
10. By what Payment an Executor 
durante minore etate can, or 
cannot, fupport his Plea of Plene 
adminiftravit, 159 
11. What Intermeddling with the 
Goods of the Deceafed hall 
charge an Executor who after- 
wards renounces the Executor- 


fhip, 15i 
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12, How 
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12. How Debt fhall be brought a- 
gainft an Executor or Admini- 


{trator, for Rent incurred upon 


a Term, @c. Page 171,261, 336, 
337 

13. Where an Executor may wave 
a Term, or fhall be charged 
with the Rent, though he have 
not Affets, 171, 261, 336, 393 
14. How an Executor may plead 
a Judgment to Debt upon Obli- 
gation, 215 
15. An Executor de fox tort of a 
Term is liable to pay the Rent, 
218, 261 

16. What Intermeddling with or 
Poffeffion of a Term fhall charge 
the Executor, 261, 336 
17. Whether Rent paid upon a pa- 
rol Leafe, fhall difcharge an 


Executor againft a Bond-Credi- | 


tor, 262 


18. Where an Executor of his own | 


Wrong may mend his Cafe, or 
not, by adminiftring, 265 
19. An Adminiftrator durante mi- 
nore atate ftands in the Place of 
the Executor, 288 


20. Whether Unity of Poffeffion in | 
an Executor fhall in any and_ 
what Cafe extinguifh a Term | 

289 

21. The Confent of Executors to | 
take as Legatees alters the Pro- | 

abid. | 


for Years, 


perty of Goods, Gc. 
22. Where Equity will compel the 


Executor to pay a Bond-Debt 


in Exoneration of the Heir, 301 
23. Whether a Probate of a Will 
by a temporary Executor, fuf- 
fices for him who is to fuccecd 
him, 313 
24. Whether an Executor of an 
Executor fhall be charged for 
I 





a Devaftavit of the firft Execu- 
tor, Page 313 
25. Shall be protected in paying 
Money decreed before a Bone- 
Debt, _ 333 
26, How Judgment is to be againft 
an Executor where Affets are 
found lefs than the Debt de- 
manded, 351 
27. Whether and in what Cafe an 
Executor may be charged for 
Rent after Affignment, 377 
28. Whether Debt lies againft an 
Executor of an Executor, upon 
a Devaftavit of the firlt Execu- 
tor, 392 
29. Whether the Executor of an 
Adminiftrator may in any and 
what Cafe have Rent out of 
a Term which belonged to the 
Inteftate, 392, 402 
30. Where the Executor’s Promife 
to pay, in Confideration that 
the Teftator was indebted, will 
be good, or not, 409 
31. Whether the Executor fhall 
pay Cofts upon a Nonfuit, ha- 
ving brought Debt upon an Ac- 
count ftated by himfelf, 424 
3:. Executor promifed to pay, if 
F. S. take Adminiftration to his 
Debtor F. N. 434 
33. The Relation of Executor- 
fhip to the Time of the Tefta- 
tor’s Death to avoid all Acts 
of an Adminiftrator, though 
the Will was not difcovered, 


445 

34. How Debt upon Bond is to be 
brought againft an Executor, 
458 

35. Of the Power of Executors in 
affenting to Legacies which may 
be a Devaftagit, 465 
36. Sce 











contained in the foregoing Cafes. 


36. See JDlea, feft. 103. for keep- 
ing a Judgment on Foot per 
frauden. 

37. See Releate, fect. 7. 

38. Whether sfignees of A. ex- 
tends to the Affignee of the Ex- 
excutor of the AMmgnee of J. 

Page 476 

39. Where the Debt is extinguifh- 
ed, or not, by making the Ob- 
ligor Executor, S24 520 

4o. Difference where an Execu- 
tor proves the Will, or not, 520 
41. Whether an Exccutor can 

' make an Eleétion in the Place 
of his ‘Teftator, 530 

42. Where an Executor has flated 
an Account with a Debtor, he 
may fue in his own Name, 538 
. What an Executor may do 
before Probate, 539 

See Joint, &c. fect. 8. 


Ertinguihiment. 

1, Where a Debt will be extin- 
suifhed, or not, by Goods co- 
ming to the Hands of the Ob- 
ligee as Executor of the Exe- 
cutor of one of the Obligors, 

49 

2, How a Term for Years in an 
Executor may be extinguifhed, 
or not, 230 

3. Whether and where Rent fhall 
be extinguifhed or fufpended by 
Part of the Land’s being injoyea 
by the Lefloy, or not, 404, 413, 

407 

4. Where the Debt is extinguifhed, 
or not, by making the Obligor 
Executor, 50 2aig 210 


See Leafes, fetz. 15. 


FE: 


Fairs and Barkets. 


7 aca (upon Stat. 1 & 2 
P. GM. ¢. 7.) the In- 
habitants of one Market-Town 
may fell Goods in another, Page 


344 

2, Whether the Owner fhall have 
Reftitution of ftolen Goods not- 
withftanding a Sale in Market- 
overt, 46c 


Fees, Sce Attogney, fec7. 3. 


Fela ve fe. See Forfeiture, (ect. 7. 
Craverie, feiz. 11. 


Felon. See Cohenant, fec7. 15. 


Feme Covert. Sec Baron and 
Feme, 


Fines of Lands. 
. A Fine levied by an Infant can- 
not be ftayed after the King’s 
Silver paid, but may be re- 
verfed by Writ of Error, 78 
. Misbehaviour of Commiffioners, 
in taking a Fine of an Infant, 
punifhed, ibid. 
Whether a Fine of a fourth 
Part, by the Name of a third 
Part, be well pleaded, 125 
4. Whether a Fine and Non-claim 
for five Years fhall, in Favour 
of a Purchafer without Notice, 
bar a Decree, 311 
. The Death of one, among five 
Perfons againft whom a Writ of 
Covenant was fued, before the 
Return, abates the Writ, 386 
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6. Where the Husband’s Entry in- 


to Part fhall avoid a Fine le- 
9G vied 
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vied by the Wife alene of her 
Lands, Paze 396 
Whether a Fine fhall be con- 
ftrued to work a Wrong, or be 
reftrained to that which the Co- 
nufor might law‘ully grant, 423, 


434 


. See Forfeiture, (ett. 6. 


g. Whether a Fine, 5c. be a good 


Execution of a Power of Revo- 
cation, Oe. - A86 


10. The Effe& of a Fine by Ifiue 


Ile 


in ‘Tail upon Leafes made by 
Tenant in Tail, 4873 593 
The Death of the Conuzor 
before the Return of the De- 
dimus is Error. Error may be 
brought after five Years, 505 


12. Whether a Fine and Partition 


- 


2 


Lal 


i) 


be a Revocation of a Will of 
Lands, 541 


Forcible Entry, 


. Where Reftitution may be grant- 


ed or not upon a Forcible De- 
tainer, 377 


Foetan Mttachment. 


. What Debts are liable to be at- 


tached or not, ~ : 56 
The Goods of a Corporation 
may be attached, 207 


. Forcign Attachment is to have 


no Countenance in Equity far- 
ther than the Cuftom carries it, 
312 


Forkeiture. 


. Where all Trufts are forfeited 


by a Statute, a Power of Re- 
vocation and limiting new Ufes 
of a Term does not fall within 
this Statute, 9 


. Whether a Copyholder for Life 


fuffering a Recovery in a Court- 
I 


3° 


Mr 


io 
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co 


_ dow’s Eftate, 


Lal 


Baron, forfeits to the Lord, or 
to the Remainder-man in Fee, 

Page 192 
On a Prohibition of importing 
to fell, when the Forfeiture ac- 
crues, 325 


. Whether Outlawry muft be re- 


verfed by Error, netwithftanding 
a general Pardon, where the 
Lord has entred for an Efcheat, 


369 


. Where a Covenant, Fine, gc, 


fhall be fo conftrued as to avoid 
a Forfeiture, 423, 434 


. Whether a Fine by Tenant in 


Tail, to the Ufe of himfelf in 
Tail will let in a Forfeiture 


upon Stat. 13 Car. 2.6.15. 427 
. Which Lord fhall have the 


Term of Years of a Felo de fe, 
who kills himfelf in another Ma- 
nor, 443 
Where a Cuftom to forfeit a 
Copyhold fhall not bind an In- 
fant, fee Cuftom, fect. 23. 494 
Leafing and Want of Repairs 
are both Forfeitures of Copy- 
holds, and fhall affe@ the Wi- 
516 


Fowgerp, 


. What Recognizances are or are 


not within the Statute 5 Biz. 
398 


Fowrevar, 


. Formedon in Remainder of 


140 Acres in two Vills, Non- 
tenure is pleaded as to 100 Acres, 
and that #. §. is Tenant ; whe- 
ther the Plea ought to fhew in 
which of the Vills they lie, 125 


Fraud, 














Fraud. Frauds and {Perjuries. 
1. A fraudulent Afignment does 
not alter Property, Page 270 
2. Relief had in Equity againft 
Releafe too extenfive, 302 
3. Where Fraud is averrable, or 
not, 465 
4. Where a Promife of a Portion 
fans Efcript was before the Sta- 
tute, and the Marriage after, 
the Action lay, 466 
5. Whether a parol Contract for 
Lands, atid Part of the Money 
paid, be good fince the Statute 
of Frauds, 486 
6. Whether fince the Statute a 
Will of Lands be\good, where 
one of the Wittiefies fet his Hand 
at another ‘Time, ibid. 
7. A Devifee is not a good Wit- 
nefs to the Will, 509 
8. What is a good Signing of a 
Will within the Statute of 
Frauds, 538 
9. Whether Promifes of Marriage 
fans Efcript be within the Sta- 
tute of Frauds, 541 
to. What fhall be a fufficient Re- 
vocation of 4 Will of Lands, or 
not, 541, 542 








G. 


Ganing. 
1.) HA'T fhall be faid /ofing 
Money at one Meeting 


within the Statute of Gaming 


of 17 Car. 2.6.7. 200,358; 421, 


432 

2. Whether a Stake-holder of a 
Wager is to have Notice who 
won it, 263 


contained in the foregoing Cafes. 
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Gaol and Gaoler. 

. Whether after a voluntary E- 
{cape permitted by the Gaolet, 
the Party Plaintiff may retake 
his Debtor, Page 213 


. Whether a Bond to a Gaoler, 


conditioned for true Imprifon- 
ment, be good or void in Law, 


375 
. Whether a voluntary Efcape 


permitted by a Gaoler fhall bind 
the Plaintiff Creditor with Re- 
{pect to his Debtor, 398 


. For the Rule Re/pondeat fupe- 


rior, fee Efcape, fect. 6. 


. Whether Payment by one in 


Execution to a Gaoler fhall bind 
the Creditor, A535 482 


Oabelkind, 


. A Cafe of it, whether Admit- 


tance to a Reverfion will intitle 
the Heir, @c. 45 
» Whether difgavelling of Land 
by A& of Parliament alters the 
Wife’s Right of being indowed 
of a Moiety, or the other colla- 
teral Cuftoms, 47 
. Whether a Rent-charge newly 
created iffuing out of Gavel- 
kind Lands is partible among 
Sons, or goes to the Eldeft, 105, 


345 
. Whether the collateral Cuftoms 
ufuially found with Gavelkind 
Lands be incident to them, or 
will temain though the Land 
be difgavelled, 105, 345 
. Gavelkind is Common Law in 
Kent, 345 


Grant. 
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®@rant. 


. A Grant during the King’s Plea- 

fure, whether it determines up- 

on his Demife, Page 70° 
Where Words repugnant and 
infenfible fhall be rejected to 

make good a Grant, 77 

. In what Cafes the King in his 

Grant may, or may not, dif 

penfe with a Statute, 85,128,137 
What Grants of the King are, 

or are not, determined by his 

Demife, 85, 115s 12e5137 

. By what Miftakes the King’s 
Grants may be made void, or 
not, 172, 178 

. What will pafs by a Grant of 
a Manor and Parcel, and repu- 
ted Parcel thereof, 207 

. Whether a Grant of the King 

to charge his Hereditary Reve- 

nue be good, 331 
For the paffing of Mines, fee 

iLeate, fect. 18. 

. Whether the Stewardfhip of an 
Honour having a Leet be grant- 
able in Reverfion, 473, 478 

o. By what Word a Term will be 
{ufhciently granted, or not, 500 


Ouardian. 


1. Whether a Grandfather's Devife 


a 


+ 
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of the Guardianfhip be within 
the Statute, 268 
Whether a Guardianfhip be 
transferrable, ibid. 
. Sce Infant, /eé7..10. 

I 


H. 
Mabeas Cowes, 


1.@ IES to any of the Cinque 


a_, Ports to bring up a Perfon 
in Execution there for Debt, 
Page 12 


2, What Writs of Habeas Corpus 


the Court of C. #. may grant, 
or not, 224, 253 


3. Habeas Corpus may go where 


a Husband locks up and abufes 
his Wife, 376 


4. What is an infufficient Return 


to a Pluries Habeas Corpus, 389 


5. What is to be done upon a 


falfe Return of an Habeas Cor- 
pus, 40 


6. Whether the Court of B. R. 


upon an Habeas Corpus will de- 
liver a Perfon imprifoned for a 
Contempt by the Houfe of Peers, 


453 
7. Whether Indi€tment lies for a 


falfe Return of it, 522 


Heir and Anceftor. 


1. An Implication in a Will, which 


fhall difinherit the Heir muft be 
a neceflary Implication, 11, 149 


2. Heir avows for Rent due in the 


Life-time of the Anceftor, this 
is ill; it is not his, neither by 
Common Law nor Statute, 37 


3. What fhall be a fufficient Seifin 


in the Anceftor to intitle the 
Heir to take, 


45 
4. In Affumpfit againft an Heir, in 


Confideration of forbearing to 
fue him upon his Father’s Bond- 
Debt, it muft appear that the 
Heir was bound, 125 

5. Where 





contained in the foregoing Cafes. 


5- Where the Heir pleads Riezs per 
defcent preter {uch a Reverfion, 
how the Plaintiff is to conduct 
himfelf, Page 160 

6. Devife of Lands, an Heir within 
four Years after the 'Teftator’s 
Death, paying 20/. whether he 
is in by Defcent or Purchafe, and 
what becomes of the Land in 
the mean ‘Time, 248 

7. Where the Heir fhall have Re- 
lief in Equity againft the Exe- 
cutor, as to Affets, 301 

8. Whether Surplus-Money arifing 

by the Sale of Lands in Mort- 
gage, be Affets in Equity to 
charge the Heir of the Mort- 
Sagor, 5123) 
. Whether a Ufe may arife out of 
the Eftate of the Heir, by the 
Covenant of the Anceftor, with- 
out charging himfelf, 351, 369 
to. Where the Word Heirs fhall 
be a Word of Limitation, or of 
Purchafe, 351, 369 

11. See Dewbife, fec. 20, 21. 

12. What Reverfion, @c. is Affets 
or not, to pay a Bond-Debt, 498 

43. Whether an Heir may enter for 
a Forfeiture committed in the 
Life-time of the Anceftor, 


6 


516 
Dinhways. 


. Whether and where an Infor- 
mation will lie for not repairing 
the Highways, 100 

. Whether an Indi&ment lies up- 
on Stat. Car. 2. of Highways, 
for going with more than five 
Horfes, 393 

. Clergymen are contributory to 
the Repair of the Highways, 

3595 396, 407, 457, 488 

4. He that keeps feveral T’eams 

fall fend them all to the High- 
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ww 


ways, though he have no Plough- 
Land, Page 420 
5- The Parifh of common Right 
to repair the Highways; if others 
are to repair, it mult be pleaded 
{pecially, 


521 
Dunded-Courts. See Caurts, 
{e&. 4. : 
Ale 
Jeofatle. 


i. ee in Trefpafs for 
cutting down his Hedges, 

and taking away his Afhes; de- 
murrable, but helped after Ver- 
did, 50 
- Where the Juftification iz Com. 
D. fhall make the Caufe triable 
there only, and not in the County 
where the Action was laid, 410 


iS) 


Jmpariance, 

. Whether in 4fuwpfit a'Tender, 
or what may be pleaded after 
a Special Imparlance, 134 

2. Whether, in Debt, routs temps 

prift may be pleaded after a Ge- 
nerai Imparlance, 205 


_ 


Implication. 

. That Implication in a Will, 
which fhall difinherit an Heir, 
mutt be a neceflary Implication, 

II, 149 

» Devife of Lands to 4. and if he 
die without Heirs, his Brother 
B. to have them; this is an 
Eftate-Tail in 4. by Implica- 
tion, 74 

. See the preceding Cafe diffe- 
rently ftated, and the Judgment 
thercon, 85 

74 4. See 
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4. Sec Eftate, fet. 3. 

5. Whether a Covenant to ftand 
feifed fhall raife an Eftate by. 
Implication, Page 3515 369 

6. Sce Devile, fec. 17, 20. 

7. For Crofs Remainders by Im- 
plication, See Remainder, /cc7.7- 


Jinproprtator, See CHurc}, (eed. 1. 


Fncumbancer, See Mortage, . 


Juditinents, 
1. That Indig&ments cannot be 
amended, and wherefore, 221 
2. Of Indiéments before Juftices of 
Peace, certified before Juftices 
of Oyer and Terminer, or of 
Gaol-Delivery, 349 
3. Upon what penal Statutes In- 
dictments may be grounded, or 
not, 399 

4. In an Indi&ment, The Year of 
the King fhall be underftood 
The Year of the Reign of the 
King, 406 

. See fPerjury. 

. An Innuendo fhall neither. in- 
large, alter nor abridge the Senfe 
of what it isannexed to, | 506 

7. Indi&ment ill, for want of fay- 

ing Then, &c. 5 Bi2y 523 

8. Indi&ment lies for a falfe Re- 
turn of a Habeas Corpus, 5 22 
¢. Indiétment of Forcible Entry 
quath’d, for want of Manu forti, 


5 


10. Vi G& Armis not neceflary in 
an Indi&ment for cheating, @c. 
ibid. 

11. For afing falfe Weights, ought 
to fay that they were ufed in 

go L rade, 524 
12. For Forcible Entry on a Ter- 
mor, ought to fay a Term, of 
Tears, 524 

I 


Qt 


13. Againft a Conftable, Gc. mutt 
aver he was Ccnftable, cc. 

Page 524 

14. Not neceflary to fet forth a 

Libel iz hec verba, ibid. 


Infants, Infancy. 

1. Whether Infants are to take No- 
tice of Conditions to defeat their 
Eftate, Oc. 31 

» Where an Infant and another 
are bound to do an A&, where 
it may be avoided or not, 62, 

139 

. A Fine by an Infant cannot be 
ftayed after the King’s Silver 
paid, but may be reverfed by 
Writ of Error, 78 

4. Commiffioners punifhed for ta- 
king a Fine of an Infant, | zbid. 

. Where a Leafe made by the 
Guardian is the Leafe of the 
Ward or not, 102 

6. On a Writ of Error Infancy is 

alledged, concluding, @© hoc pa- 
rat eft verif’ prout Cur’ confide- 
raverit, and well enough, 106 
7. By what Payments an Executor, 
durante minore Etate, can or 
cannot fupport his Plea of Plene 
adminifiravit, 150 
8. There may be a fimoniacal Con- 
traé& made by the Guardian of 
an Infant Patron, 197 
9. Whether Indeb. affump/it.isfaved 
to an Infant by the Exception in 
the Statute of Limitations, 208 
to. Where in Right of Infants their 
Guardian fhall be preferred in 
granting Adminiftration, 258 
tr, An Adminiftrator durante mi- 
nore /Etate ftands in the Place 
of the Executor, 288 
12. A Devife to an Infant ev ventre 
{a mere is good, 293 
13. Whe- 
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contained in the foregoing Cafes. 


13. Whether an Infant Leffor in 
Ejec&ment may be obliged to 
pay Cofts, Page 373 

14. An Infant at feventcen Dine 

may have Probate, and aa 
Bond by Sureties, 

15. Where an Infant fhall not ve 
bound to forfeit by a Cuftom. 
See Cuffam, /ecz. 23. 494 

16. For what Things an Infant is 
chargeable in an A&ion, CC. 531 

17. See €ffate, (ec. 20. 


Jnfownations, 

1. Whether an Information lies in 
B.R. for not repairing the High- 
ways, 100 

2. Whether any, ahd what Infor- 
mations, can or cannot be a- 
mended, 225 

3. To what Purpofe Outlawry of 
the Informer is a good Plea to 
an Information, 235 

4 Whether Informations on Sta- 
tutes muft purfue them ftridly, 


374 
5- It is no Plea to an Information 
that the Informer did not {wear 


_ it, 376 
6. Where Informations muft be 
brought, AGT 


7- Where the Time is material, 
whether it muft be precifely 
laid, ofz. Then being, &c. 444 

8, Part of a Libel fufficient to fet 
forth in the Information, 456 

9. Information for not going to 
Church liesin the Superior Courts, 

$2 
Jnnuenda. See Jnditinents, 
seit. 6. 


Anquet, Augutlitianr. 
1. Whether an Inquilition finding 
Felode fe be traverfable, 419,443 


2, Inquifition quafhed for wrong 
Latin, Page 522 
Jntendinent, 
. Whether a Special Verdi& fhall 
be taken by Intendment, 23 
. Poffeffion covenanted to be deli- 
vered, purfuant to a Leafe to 
be made, fhall be intended ac- 
cordingly, and not a bare Pof- 
feffion, 121 
- Where a Licence to do an A& 
fhall be intended, to make good 
an Award, 204 
. What fhall be intended to help 
a Declaration in Trover, as . 
Certainty, 
. Where a Verdié fhall be veined 
by Intendment, 449 
. Where, fince the Statute of ‘Te- 
nures, a Socage Tenure was in- 
tended after Verdict, rather than 
a Tenure by Knight's Service, 
452, 481 
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Jnterett. 

. Where Intereft fhall be allowed 
for Portions for younger Chil- 
dren, provided by Settlement, 
and from what Time, 309 

- Sce Moytwaye, feé7. 1. 


Joint, Jointenants. 

. Where an Infant and another 
are bound to do an Aa, whe- 
ther it may be avoided or not, 

62, 139 

. Where the Coroners of a County 
make a Return of Now eff in- 
ventus, and one of them might 
have made the Arreft, an Action 
for the falfe Return lics againft 
them all, 191 
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3. How Jointenancy is to be al- 


Iedged in the feveral Parts of 
Pleading, 202 
4. What 
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4. What is the Effe& of two Te- 
nants in Commion joining in a 
Leafe, Page 235 

5. Where Part of the Damages 
are for a Prejudice done to the 
Wife's Inheritance, fhe ought to 
be joined in the Action, 236 

6. 4. and B. covenant for them- 
felves and every of them, that if 
they renew, they will affign ; this 
Covenant is joint and feveral, 

248 

7. What Matters may be joined in 
the fame Action, 360, 367 

8. Judgment againft three, ene 
dies, whether the Charge fur- 
vives, 366 

9. Where a privileged Perfon fhall 
not have his Privilege when 
joined Defendant with another, 

389 

10. If there be two Officers in one 
intire Office, and one furrenders, 
or forfeits, it enures to the o- 
ther, 429 

11, What Remedy a Jointenant or 
‘Tenant in Common of Goods 
may have againft the other, and 
when, 450 

12. Where ‘Tenants in Common 
may join in a perfonal Adtion, 

468 

13. Whether a contingent Re- 
mainder be deftroyed by the Re- 

leafe of a Jointenant for Life 

to his Companion, 434 

14. Where in a joint Aéion one 
dies after the Day in Bank, the 
Writ abates, 532 

15. Joint Exccutors and Legatces, 
their Power, fee €recuto2s, 
fet. 21 
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Freland. 


How Execution is to be had up- 


Load 
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on Judgment affirmed in Error 
from Ireland, Page 416 


Iftue. 


. Where there is a Variance be- 


tween the Iffue and the Verdié, 
in what Cafes the Finding fhall 
be fufficient for the Plaintiff, or 
not, 189 


Judgment, 


. Judgments in Inferior Courts 


are pleadable in Weftminfter- 


Hall ; fecus of Aé@ions pend- 


ing, 6 


. In what Cafes Matters which 


the Defendant might have plead- 
ed fhall not aid him to arreft 
Judgment, ibid. 


» Judgment arrefted for Want of 


mentioning the ‘Thing in Cer- 
tainty in a Declaration in Tro- 
ver, 


, 4 
» Judgment in the County-Court 


vacated, being Defendens di- 
miffa eft, inftead of eat fine die, 
56 


. Where a Judgment entered up 


on a Warrant of Attorney in the 
Term in which the Party died, 
and after the Death, fhall not be 
fet afide in a following Term, 75 

Whether Judgment can be 
ftayed by Reafon of the Death 
of the Plaintiff after Verdict, 79 


. Whether Judgment fhall be ar- 


refted, in '['refpafs laid in cut- 
ting Grafs, with a Continuando 
for more than a Year, and in- 
tire Damages given, 82. 


. In what Cafes the Plaintiff can, 


or cannot have Judgment, where 
there 








contained in the foregoing Cafes. 








there is a Variance between the 

Iffue and the Verdi@, Page 189 

9. In what Cafes a Judgment in 
a former Action is pleadable in 
Bar of a new A@ion, or not, 

198 

1o. Where at Common Law the 
Plaintiff could not have Judg- 
ment in Qvare Impedit, if the 
Defendant never appeared, 238 

11. Judgments obtained by Prac- 
tice or Surprife may be fet afide 
at any Time, ibid. 

12. Where Judgment fhall go up- 
on a Defendant’s refufing to join 
in Demurrer, 252 

13. Whether an crroneous Judg- 
ment muft be reverfed by Writ 
of Error before any Advantage 
can be taken againft it in Plead- 
ing, 2p) 

14. What Entry of a Judgment 
by the Mayor, &c. is ill, 281 

15. How Judgment is to be againft 
an Executor where Affets are 
found lefs than the Debt de- 
manded, 351 

16. An Accord with Juftification 
no good Plea to a Sci. Fa. upon 
a Judgment, 359 

17. Error brought by the Bail will 
not remove a Record of a Judg- 
ment againft the Principal, 416 

18. Judgment of Commitment, 
inftcad of Forfeiture, is Error, 

524 
Surisdikion, 

1. Judgments in Inferior Courts 
are pleadable in the Superior 
Courts; fecus of Agtions pend- 
ing, 6 

2. Whether the Spiritual Court 
thall be prohibited (qwoad the 


Lands) to prove a Will of Lands 
and Goods, Page 23 
» Calling a Woman //hore is on- 
ly proper for the Jurifdiction of 
the Spiritual Court, unlefs fpe- 
cial Damage be alledged, 50 
4. Where the Spiritual Court had 
not Jurifdigion, a Prohibition 
will go after Sentence there; 
fecus if they have Conufance, 
78, 299 

5- The Spiritual Courts have Ju- 
rifdiction concerning Simony ; 
and fo have the’Temporal Courts 
fince 31 EJ. c. 6. 83 
In fome Cafes Marriage is tria- 
ble at the Common Law, 95 
. Whether the Cinque Ports can 
tax the Lands of Foreigners 
within their Precinéts, 99 
Whether an Information lies in 
the Court of King’s Bench for 
repairing the Highway, 100 
Nothing fhall be intended with- 
in Inferior Jurifdigtions, but e- 
very Thing material muft be ex- 
prefly alledged, @c. fecus of Su- 
perior Courts, 04, 314, 315, 
317, 319, 321, 322 

to. Whether a Suit in the Spiritual 
Court for a Pro&or’s Fees there 
fhall be prohibited, 113, 122, 
129 

11. ‘The Spiritual Courts may a- 
ward Cofts in Suits there, but 
not Expences of Journies, Gc. 
ibid. 

12. What Writs go into /Vaks, 109, 
146, 173 

13. In what Degrees of Affinity 
ot Confanguity the Spiritual 
Court may, or may not, judge 
Marriages unlawful, 73, 107, 
LAN US25 167, BS 7s. 511 

71 14. Whe- 
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14. Whether an Officer of an Infe- 
rior Court be anfwerable for an 
ape, where the Caufe of Ac- 


Efc 
tion “did not arife within the Ju- 
rifdiétion, Page. 193 


15. What Hundred-Courts are an- 
nexed to the Sherifiwicks, or not, 
204 

16. Whether a. Wager of Law lies 
in Debt upen a Judgment in a 
Court-Baron, 213 
17. Of the Jorifdigion of the Court 
Onn AB: 
Habeas Corpus, 224; 253 
18. Whether theOrdinary can ‘com- 
pel the Imipropriator to repair 
the Ch anecel, 5 300 
19. What gives JurifdiGion in the 
eral nting of Adminiftration, 256 
. Where the Jurifdiétion of an 
Inferior Court muft be alledged, 


260, 266, 


a1. The Spiritual Court’s Jurit 
diction as to Alimony, 282 
a9, ab hie Spiritual Court is not to 
ee ex oficio againft an OF 
tender ; ner compel him to 
charge himfelf by Oath, — 283 
23- OF the Jurifdicion of the Spi- 
ritual Court in granting Admi- 
a ase It fhall not examine 

a Truft ibid. 
aA Of the Spiritual Court concern- 
ing abfenting trom Church. on 
the Sabbath- day, 285, 286 
25. Of the Spiritual Court’ con- 
cerning the Repairs of a Church, 
286, 289 

26. Whether a Prohibition may lie 
to a Suit in the Spiritual Court 
for a Legacy, 286 
27, Of the Spiritual Court concern- 
ing Dilapidations, 287 
28. What Oath of Office the Spiri- 
tual Court may or may not 

I 


- 


‘concerning Writs of 





a Church-warden to 
Page 288 
29. Whether the Spiritual “Gout 
may compel a Church-warden 
to prefent after the Expiration 
of his Office, and then proceed 
upon it, 290 
30. Whether, after Verdi& in an 
Inferior Court in a tranfitory 
a Prohibition lies, the 
Matter ve out of their Jurif 
diction, 294 
31. In what Caufes the Spiritual 
Court may compel a Man to 
anfwer upon Oath, 296 
32. Thou art a ly/bove, anddidft 
play the Whore with thy Lod- 
gers, thefe Words are punifhable 
in the Spiritual Court, 297 
23.) he 1Comrtiion Chancery will 
retain a Bill for Tithes, 303 
34. From what Courts an Appeal | 
lies into Chancery, Bue 
35. Of the County-Court in the 
County Palatine of Durham, 
315, 319 
36. Whether the Defendant's Ad- 
miffion of the JurifdiGion of an 
Inferior Court, by appearing 
and pleading there, be conclu- 
five againft him, 322 
37: The Court of Exchequer has 
a proper JurifdiGion relating to 
the Revenue, 334 
38. How an Adminiftrator thall be 
protected in fatisfying a Decree 
before a Bond-Debt, 333 
39. The JurifdiGion of a Leet or 
Swainmote concerning Prefent- 
ments, and whether, and in 
what Cafes, they may amount 
to Convictions, 339 
40. The Jurifdicion and Ute of 
Court-Leets, 348 


compel 


41. Whe- 














contained in the foregoing Cafes. 


a1. Whether Juftices of Gaol-De- 
livery can give Judgment for an 
Offence, when the Defendant is 
not in Gaol, Page 349 
42. Whether a Seffions of the Peace 
may bind a Juftice to his Beha- 
viour, or commit him on Refu- 
fal, 354 
43. Whether an Inferior Court can 
hold Plea of Freehold, 361 
44. Where a Court is held by 
Letters Patent, there can be 
no Cuffom of the Court, 361 
45. Whether an AGion Owi tam 
muft be brought in the proper 
County only, 3779 534 
46. Whether Commiffioners of O- 
. yer and Terminer may try the 
Party on the Day the Indict- 
ment is found, 397, 406 
47. The Court of 2. R. has Ju- 
rifdi@ion of ail Statute Of 
fences, unlefs there be prohibi- 
tory Words, A44 
48. Of the Houfe of Lords in Par- 
liament, as to committing their 
Members, 453 


Jura. Dury. 

t. Jurors are not bound to find 
according to the Direction of 
the Court; nor ought to be 
fined or imprifoned under a Pre- 
tence that their Verdict 1s con- 
trary to Evidence, (c. I 

2. But Jurors may be fined for 
Mifdemeanors, ibid. 

. Jurors in fome Refpedcts have a 

ereater Power than the Judges, 

ibid. 

Jurors punifhable for Misbeha- 

viour, and pardoned by an A& 

of General Pardon, 79 

. Jury throw a Die for a privy 

Verdi@, which they afterwards 
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ftand to; it was fet afide, Page 
414 


Suffices of jpeace, 

1, What Oaths a Juftice of Peace 
has or has not Power to admi- 
nifter, 133 

. Whether the Seffions of the 
Peace may bind a Juftice to his 
good Behaviour, 354 

. How far Convictions upon St: 
tutes before Juftices of the Peace 
are examinable in B.R. 409 

4. Two next Juftices, and not the 

Seffions, are to make the origi- 
nal Order of Baftardy, 483 
5. See Diktes, fect. 19. 


Juttices, See Sherifig, (ez. 14. 
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Jutiication. 

1. What muft be fhewn on the 
Part of an Officer who jutftifies 
in an Action brought, 19, 320, 
| 321, 322, 356 

2. Where a Defendant intitles a 
“Stranger, and juftifies by his 
Command, he muft plead it 
fpecially, and cannot give it in 
Evidence upon the General Iffue, 


43 

3. Juftification of arrefting for 39 /. 
and that he detained for 42/. 
whether this Variance is fatal, 


63 

4. Where a Defendant juftifies by 
Force of a Cuftom, he mutt 
bring himfelf within the Cu- 
ficm, 449, 101 
5. Where a Cuftom muft be plead- 
ed, or not, to juftify a Diftrefs, 
103 

6. What neceffary to be fhewn in 
a Juftification in Trefpafs, for 
taking a Heriot, 131 
7. Whe- 








7. Whether the Defendant may 
juttify Molliter manus impofutt 
to prevent Difturbance at a Fu- 
neral, Page 131 

8. Whether the Defendant may 
juftify Affault and Wounding 
and Menacing, in Defence of 
his Pofleffion, 136 

9. Where a Stranger juftifies put- 
ting his Cattle into a Common 
by Licence from the Lord, 
where he muft fhew it by Decd, 
or not, and mutt aver fufficient 
Common left, 190 

10. Where an Officer may juftify 
by Force of a Procefs of a Court 
de fatto or Inferior Court, 204, 

320, 321 

11. Poffeffion is fufficient Title to 
fhew ina Plea to juftify for ta- 
king Damage-feafant, 206 

12. Where in a Juftification in 
Trefpafs the Defendant need not 
traverfe before and after, 246 

13. A Prefcription for a Way to a 
certain Clofe will not juftify the 
Ufing it for another Purpofe, 247 

14. Juftification in Trefpafs for 
breaking Fences, eating up Grafs 


with Hogs, and killing two Ma-. 


tiffs, 347 
15. Whether the Plaintiff's De- 
fault in not repairing be in all 
Cafes of Trefpafs a fufficient Ju- 
{tification, 37 
16. Whether Molliter manus tm- 
ponere for Precedency among 
Ladies be a good Juftification 
in Battery, 393 
17. Where a Juftification fhall 
make a tranfitory Aion local, 
7's ke) 
18. Difference between a void Judg- 
ment and an erroneous Judg- 
ment, as to Juftification, 435 

I 
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19. Where there is a Juftification 
by ‘Title, how the Replication 


is to be, Page 540 
K. 
King. 
Tie HERE the King cannot 


have a Traverfe upon 

a Traverfe any more than a 

common Perfon, 7 

. Where the King grants Land in 
Fee referving a Rent, it is a 


N 


Rent-Service, _notwithftanding 
the Statute of Ovia emptores ter-— 
Var ult, 37 


. What Intereft the King acquires 
in the Goods of an Alien Ene- 


Ww 


my, who happens to refide here — | 


when a War breaks out, 39 
4. Where a Grant is during the 
King’s Pleafure, it determines 
upon his Demife, 70 
. Where the King in his Letters 
Patent may, or may not, dif 
penfe with a Statute, 85, 115, 
128, 137 

6. What Grants of the King are, 
ot are not determined by his 
Demife, 128 
. For what Mifinformation, Gc. 
the King’s Grants will be ad- 
judged void, or not, 172, 178 
. What pafles by the King’s Grant 
of a Manor, and every Parcel 
and reputed Parcel, @c. 207 
g. Whether the King fhall prefent 
upon his making the Prebend a 
Dean, 256 
10. Whether the King’s Grant be 
good to charge his Hereditary 
Revenue with an Annuity in 
Favour of a Creditor for valu- 
able Confideration, 331 
11. Lord 


mM 


~“ 


co 








contained in the foregoing Cafes. 





11. Lord C. J. Herbert’s Reafons 
for the difpenfing Power, Page 
492 

Buisht. See Dignity. 


L. 


Laple. Sce Prefentation. 
cs what Cafes the Patron is to 
have Notice of an Avoi- 
dance by the Incumbent’s ac- 
cepting a fecond Benefice, 25,51 


iLeates. 

i. Leafes made by Tenant for 
Life, by Force of a Power for 
that Purpofe, ought to purfue 
that Power, 2 

2. Diftinction between w/fwally let- 
ten, and wfually in Leafe, and 
what fhall be faid 2/zally letten, 

abid. 

3. Demife, for fo long as the Lef- 
fee pays the Rent, whether a 
Demand of the Rent is neceflary 
to determine the Leafe, ibid. 

4. Where a Leafe by a Bifhop, upon 
a Surrender, fhall bind his Suc- 
ceflor, of not, 92, 119,165,179 

5. Where a Leafe made by the 
Guardian is his Leafe, or the 
Leafe of the Ward, 102 


6. In what Cafes a Parol Leafe for | 


Years determines a Leafe at Will, 
or not, 106 
7. How a Covenant in a Leafe 
ought to be worded, to fubject 
a Tenant to future Parliamen- 
tary ‘Taxes, 148 
8. Whether the Words paying and 
petformung, in a Leafe, make a 
Condition, or not, 194 
g. Whether a Church Leafe may 
be good or not, which does not 


contain the ancient Exception:s 
Page 232 

to. A Leafe by two Tenants in 
common, the Effect of it, 235 
11. Where a Demand is or is not 
neceflary to avoid a Leafe, 242 
12. Whether a Leafe for {ix Months, 
by the Words demife, grant, and 

~ to farm let, is capable of being 
inlarged by Releafe, without 
actual Entry, 249 
13. A Remainder-Man in Tail, 
with Remainder to his own right 
Heirs, makes a Leafe for Years, 
and then fuffers a Recovery, and 
dies without Iffue, this Leafe is 
good, 310 
14. What Leafes by Parfons, @e. 
good or not, and how avoidable 
by Non-refidence, 340, 527 
15. Leflee for Years, and another 
accept of a Leafe and Releafe 
to Ufes, whether the old Leafe 
is extinguifhed or furrendered, 
384, 392 

16. Where 4. brings Ejectment 
upon a Demife for five Years, 
and it appears that his Leflor 
had only a Leafe for three Years, 
he cannot have Judgment, 400 
17. Power to make Leafes, when 
well exccuted or not, 413, 507 
18. Whether any and what Mines 
pafs by a Leafe of Lands, naming 
or not naming them, 444, 445 
19. What Interruption breaks a 
Covenant for quict Enjoyment, 
45° 

20. Whether 4 Power to 4. and 
his Affignees, to make Leafes, 
goes to the Affignee of the Exe- 
cutor of the Athenee of 4. 476 
21. What fhall be a fufficient Grant 
of a‘Lerm, or not, 500 


7K 225 xt 
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22. At what Time Iflue in ‘Tail 
ought to avoid Leafes unduly 
made, @c. Page 503 

23. Whether Leafes valid, being 
made by a fmall Number of a 
Corporation aggregate, 504 

24. Leafe to B. of forty Acres, 
Parcel of fixty Acres, @. dies 
without making his Eleion, 
whether the Leafe is void, or 
his Executor fhall, @c. 530 


Legacy. 

1. Difference in Bequeft of a Le- 
gacy to 4. at ‘Twenty-one, or 
to be paid at Twenty-one Years 
of Age, 420 

. See Executes, fect. 21. Jpw- 
Hibition, fect. 23. 


Aetters Patent. 


i) 


a, Whether Letters Patent of an 


Office, during the King’s Plea- 
fure, determine by his Demife, 
7° 

2, Where Letters Patent are valid, 
or not, which contain a Nov ob- 
flaute of a Statute, 85,115,128, 
137 

3. Where Letters Patent may, or 
may not be determined, by the 
Demife of the King, ibid. 
4. For what Miftakes, gc. the 
King’s Grants may, or may not 
be adjudged void, 172,178 


Libel. 

3. OF a Counfellor, written in a 
Letter to his Client, 1dr. R. ad- 
zifes you to a vexatious Swit, &c. 
actionable, 14 

2. Part of a Libel fufficient to be 

fet forth in the Information: 
The Judgment, 456 

3. See Indisinent, fec. 14. 

I 


Licence. 
1. Whether, and in what Manner, 
a Lord of a Manor may licence 
a Stranger to put Cattle into the 
Common, Page 190 


Limitation of Aitions. 

1. Where a Promife was to pay 
Money at a future Day, the 
pleading of this Statute is to refer 
to the accruing of the Caufe of 
A&ion, and not to the Time of 
the Promife, 22 

2. A Demife, For fo long as the 
Tenant pays his Rent, is a Li- 
mitation, and not a Condition, 


2 
3. How a Limitation to firft, fe- 
cond, @c. Sons, is to be conftrued, 
the Deed being made after the 
Death of a firft Son, 76 
4. Whether Izdeb. affump/it is faved 
to an Infant, by the Exception 
in the Statute of Limitations, 
208 
5. Whether the Statute runs upon 
Merchants Accounts ftated, 229, 
2345 242 
6. Whether a Sheriff fhall have 
the Benefit of the Statute of Li- 
mitations, as to Money levied 
upon a Fi. Fa. 236 
7. Whether a Remainder of a 
Copyhold Eftate may be limited — 
upon a contingent Fee, 267 
8. Whether Courts of Equity be 
bound by the Statute of Limi- 
tations, 301 
9. Where the Word Heir fhall be 
a Word of Limitation, or of 


Purchafe, 351, 369 

Limitation of Citates, See Rez 
mainder, ae) 

Living, 








contained in the foregoing Cafes. 


Living. See Church, and the 
‘Titles there referred to. 


London. 


1. An A@ion maintained againft 
the Lord Mayor of Lozdon, for 
not fuficring the Plaintiff to go 
to the Poll for the Office of 
Bridgematter, Page 15 

2. What Debts are liable to the 
Cuftom of Lozdon of a me 
Attachment, 

3. The Cuftom of foreign mich 
ment extends to the Goods of a 
Corporation, 207 


Low ant Cenant. 

x, Whether a Lord of Manor may 
licence a Stranger to put Cattle 
into the Common, and how, 190 

2. Whether a Copyholder for Life, 
fuffering a Recovery in the Court- 
Baron, forfeits to the Lord, or to 
the Remainder-Man in Fee, 192 

3. Whether the Words paying and 
performing, in a Leafe, make a 
Condition or not, 194 

4. How a Covenant in a Leaie 
ought to be worded, to fubje@ 
a Tenant to future Parliamen- 
tary Taxes, 148 

5. What Ads of a wrongful Lord 
of a Manor, relating to the Te- 
nancies, are good, or not, 245 

6. See Gitian Sur affumpfit, fe&.28. 


Lunatich, See Rev 
fet. U1. 


nainder, 


M. 
Wathen, Sce Damaves, fe. 4. 
Waintenante. 


Y, Hether it be Maintenance 
in a Stranger to give 


Bond to the Attorney in a Suit, 
to pay all the Money he fhould 
expend in it, Page 71, 8, 


Mandamus, 

1. Mandamus liesto reftore a Sexton, 
a Steward of a Court-Leet or 
Court-Baron, a Conftable, Parifh 
Clerk, or Churchwarden, or 
Fellow of a College, 21; 

2, ——— lies to fwear a Church- 
warden, and why, 366 

3- Where a Mandamus fhall go 
concerning the granting of Aa- 
miniftration, or ie a Will, 

725374 

4. Whether it may be well eed 
to Part of a Corporation, 7. e. 
omitting Balifs, 44 


Bano, 

r. A Court-Baron regularly ought 
to be held before the Suitors, 
but by Prefcription may be held 
before the Steward, or Clerk 
of the Court, 19 

2, Where the Lord of a Manor 
may licence a Stranger to put 

Cattle into the Common, 190 
. Whether a Yenant for Life of 
a Copyhold Eftate, fuffering a 
Recovery of it in the Court- 
Baron, forfeits to the Lord, or 
to the Remainder-man in Fee, 


192 


4. What fhall pafs by Grant of a 


Manor, and reputed Parcel 
thereof, 207 
5. What A&s of a wrongful Lord 
of a Manor fhall or fhall not 
bind the rightful Lord, 245 
6. A Cuftom in a Manor to bar 
Remainders by Surrender, will 
not warrant the doing it by 
Fine, 753 
7. Whe- 
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the Demefnnes of a Manor, Page 
3°77, 
Warkets. See Fairs. 
Warriage. 

. Whether a mutual Promife of 
Marriage be a good Confidera- 
tion, 655 955 3475 541 

. In what Degrees of Propinquity 
the Spiritual Court may adjudge 
Marriage unlawful, or not, 73, 

167, 141, 1525167, 511 

. In what Cafe Marriage is triable 
at the Common Law, 95 
Whether the Death of the Wife 

before Jointure made, fhall avoid 

the Payment of a Portion which 
was to be paid upon making the 

Jointure, 302, 303 


. Whether Conditions to marry 


with Confent fhall be conftrued 
im Lerrorem only, 302 


. A Promife of a Marriage-Por- 


tion, made before the Statute 
of Frauds, bound, though the 
A@ion did not accrue till after 
the Statute, 466 


Water and Servant, 


. Whether a Mafter be compel- 


lable to take an Apprentice, upon 
Stat. 5 El. or 43 El. or 1 Fac. 1. 
421 

Berchants. 

. Whether the Statute of Limita~ 
tions runs upon Merchants Ac- 
counts ftated, 229, 234, 242 

. Where buying for a particular 


End, though he happens to fell | j2on Campos. 


again, will not make a Bank- 
rupt, 391 

. How a Merchant, and the Exe- 
cutor of his Partner, may fue 

for Money due, 468 
ie | 


Loa 
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the Principal Matters 
7 Whether Copyholds be Part of | 4. Cafe lies againft Mafter or Own- 


ers of a Ship for damaging Goods, 
Page 499 


See Leateg, fecz. 18. 


Portyare. 
. Whether the Affigncee of a Mort- 
gage fhall have Intereft upon In- 
tereft, 303 
Whether a third Incumbrancer 


Lines, 


fhall prote& himfelf againft a ~ 


fecond, by buying in a firft, 331 


. The Effect of a Releafe of all 


Right, Title, &c. upon a Mort- 
gage-Term, 474 


PBortuary. Sce jProbhibition, 


COL» 156 


Murder. 


. An A@ion on the Cafe lies not 


for the Husband, for beating his 
Wife fo that fhe died of it, 224 


. Whether the King can pardon — 


Murder fince the Bill of Rights, 


5 OL: 


2. 
make Murder, 514 
N. 
Mame, 
I. Hether the Surname be 


I 


neceflary in Pleading, 
146 


See Fine, fed. 4. 


See Remainder, 
II. 


jlon- Claim, 


fett. 


Mar obftante. 
. In what Cafes the King’s Grants, 


with a Now obftante fuch a 
Sta- 





Circumftances of Malice which — 








contained in the foregoing Cafes. 


Statute may be good, or not, 
Page 85 

2, Lord C. J. Herbert's Reafons for 
the difpenfing Power, 492 
Whether, fince the Bill of 
Rights, the King can pardon 
Murder, 501 


s2Qon{uit. 


1. Where a Nonfuit againft one of 
the Defendants in Replevin will 
difcharge both, 50 


Fon-tewntire. 


1. How Non-tenure as to Part is 


to be pleaded of Lands lying in 
two Vills, Pi WEY) 


. JRatice. 

1. Whether Notice be neceflary of 
a Condition that an Infant mar- 
ry with Confent, 31 
2, In what Cafe the Patron is to 
have Notice of an Avoidance 
by the Incumbent’s Acceptance 


of a fecond Benefice, 25, 51 


3, Whether fuing an Original into 
the County where the Executor 
lives is Notice to him, though 
he be not ferved with it, 54, 

1Io 
4. In what Cafe of Tithes a Pro- 
hibition will go without Notice 
to the other Party, 78 
5. In what Cafe Notice to the 
Defendant ought to be averred 
in a Declaration in Covenant, 


93 
6. Whether Notice be neceflary, or 
not, to determine a Leafe at 
Will, 106 
7. In Affumpfit to fave harmlefs 
againft a Recovery of Goods, 
whether the Plaintiff is to al- 
ledge that he gave the Defen- 


254, 
11. Whether a Stake-holder of a 


dant Notice of the Suit, Page 
124, 130 


8. How he that was bound to give 


a particular Notice, muft plead 
he gave it, 247 


9. Where a Tradefman has not 


Notice that a Wife has parted 
from her Husband, he may re- 
cover for Neceflaries, 248 


10. Where each Parrty has equal 


Means to come to the Know- 
ledge of a Matter, Notice is 
not neceflary, 284 


Wager is to have Notice who 
won It, 263 


12. Where an Incumbrancer in- 


courages a Purchafer, and con- 
ceals his Incumbrance, it fhall 
be fet afide as fraudulent, 310 


13. Whether a former Decree be 


(of itfelf) Notice to a Purchafer, 
311 


14. Where Payment to a Bank- 


rupt may be good after Notice 
of an Act of Bankruptcy, 349 
15. Where want of Notice to a 
Perfon to appear before a Ju- 
ftice fhall not render a Confta- 
ble, @e. liable, 3.96, 407, 488 


Mufance. 
rt. What Removal of the Nufance 
is a good Plea, or not, 230 
O. 


Maths. See Statutes, feé. 24; 


Decupant, 
re 7HETHER an Occupant 
W fthould have Aid in E- 
quity to recover Title Deeds, 
313 


7a Dffices, . 
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Dfiiices. Diicers. 
. Whether the Office of Under- 
Sheriff be within the Statute 
Or (I Jalp 'Page 19 
° What an Officer miuft thew 
who juftifes againft an Action 

brought, 19, 320, 356 

. Officers of Juftice ought to ce 
indificrent, 

. Whether the Office of seaiary 
in Barbadoes be within the Sta- 
tute of 5 Hi. 6.00. 16: 175 

. To what Purpofe all the Coro- 
fers of a County make but one 
Officer, 191 

6. Whether an Officer of an Infe- 

rior Court be anfwerable for an 

Efcape, where the Caufe of Ac- 

tion did not arife within the Ju- 

rifdiction, 193 
Where an Officer may juftify 

by the Force of a Procefs of a 

Court de facto, or of an irregu- 

lar Procefs, (ce. 204, 315, 320, 

321, 3225 356, 396, 407, 488 

. An Arreft may be juftified by a 
Warrant dated after, if it was 
really made before the Arteft, 

270 
g. What Obligations or Covenants 
to Officers may be good, or not, 
326 
ro. Whether the Excommunica- 
tion of an Officer fhall excufe 
his complying with the Sacra- 
mental Tett, 327 
ar. Whether living within an In- 
ferior Leet exempts a Man from 
being chofen High Conftable in 
the Leet of the Hundred, 348 
12, How the Office of Regifter 
may be granted in a new erected 
Bifhoprick, 394 
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13. What Bailiffs are to take the 
Oath within the Statute 27 E/, 
Gs 14 Page 419 

14. Whether the Bailiwick of the 
Savoy be within Stat. 5 a & 
C16. 

15¢ Of the Office of Clerk of te 


Papers in the King’s Bench, he — | 


cannot make a Deputy. "See 
Joint, etd. 10. 429 

16. See €fcape, fet. 6. 

17- Whether the Stewardfhip of 
an Honour, having a Leet, be 
grantable in Reverfion, 473,478 

18. Offices how void on not taking 
Oath by Stat. 13C. 2. feff. 2. ¢.1. 


19. Where a Warrant iffues byte 
Information of Officers, whether 
an Aétion lies againft ‘them, or 
the Juftice, if the Information 
was not true, 491. 


Orders of Fulicess 

. Juftices in making Orders are 
{pecially to obferve the Statutes 

upon which they are founded ; 

and not to attempt an Order 

which may feem equivalent, 

414 

. Two next Juftices (and not the 
Seffions) are to make the ori- 

ginal Order of Baftardy, 483 


Dutlaweyp. 

. Outlawry of the Informer to 
what Purpofe a good Plea to an 
Information, 235 

2, The Effe@ of a Caption upon 
a Capias utlegatum after Judg- 
ment, 358 

: Outlawry muft be reverfed fe 
Error, where the Lord has en- 
tered for an Efcheat, notwith- 
ftanding a general Pardon, 369 

4. Out- 


— 


we 
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contained in the 





foregoing Cafes. fk 


4. Outlawry reverfed for Error in | 2. How Townfhips in Parifhes may 


the Return of the Exigent, 
Page 525 
See Bail, (eg. 1. 


Dyer. 
y. Praying Oyer is no Plea, and a 
Demurrer to it, as fuch, is ill; 
and a Repleader awarded, 400 


P. 


Paraphernalia. See Waren and 
Feme, fet. 7. 


jParceners, 


te A 7 Hether Parceners Lords of 
a Manor ought to enter 

for a Forfeiture in the Life-time 
of both, 516 


pardon. 

. An A& of general Pardon faved 
Jurors from Cenfure who had 
inisbchaved, 799 

. Where he who takes Benefit of 
an Aé& of general Pardon niuft 
plead it, and why, 83 

3. Whether a general Pardon may 

have any, and what, Effe@, in 
a Simoniacal Cate, 197 
4. Where an Importation of pro- 
hibited Gocds is before a gene- 
ral Pardon, and the Expofing to 
Sale is after, whether the For- 
feiture is pardoned, 325 
5. Whether, {ince the Bill of Rights, 
the King can pardon Murder, 501 
arith. 
t. Whether a Recovery of Lands 
in a Parifh be good, and where 
a Parifh fhall be intended a Vill, 
PATI HGS) 


ro 


Ww 


be rated within Stat. 43 Eliz. 
and what may make a Parifh 
in Reputation, Page 401, 412 
3. ‘The Parifh of common Right 
is to repair the Highways, and 
if others to repair, they muft 
plead it fpecially, 521 


Parliament. 

1. Privilege of Parliament after 
what Manner allowed, 75 
2. Of Writs of Error returnable 
in Parliament, whether abated 
by Prorogation, 350, 360 
3. Whether Cafe lies againft a She- 
riff for a double Return of Mem- 
bers of Parliament, 380, 387, 
390, 430 

4. Whether the Court of BZ. R. 
can take Cognizance of any 
Matters in Parliament, or of 
their Privileges, 453 


Paral Promife o2 Contrak, Sec 
Fraud, (cet. 4, 5,9. Releate, fecz.3. 


fPartitian, Sec Fines, fed. 12. 


Watran, See PD2elentation, Quare 
Impedit, fer. 6. 


qapyment. See Gaol, (ec. s. 
[Slea, fect. 100. 


JPecr and Peerage. 


1. Words not actionable in the 
Cafe of a common Perfon may 
fupport an Adtion of Scazdalunz 
Magnatum, 49 

2. Where Words actionable in the 
Cafe of a common Perfon, are 
fpoken of a Peer, he hath his 
Eleéion to fue upon the Statute, 
or otherwife, ibid. 

3- A Peer mult be fworn if he will 
be examined as a Witnefs, 422 

Joerjury, 


AA Table of the Principal Matters 





jocrjury. 

1. How Indi&tments for Perjury are 
to be, upon the Statute, and at 
Common Law, Page 506 


Wiantationg, See Offices, /ec7. 4. 


Iotea, Joleadings. 

. Actions pending in inferior Courts 
are not pleadable above: Secus 
of Judgments obtained there, 6 

. An Action is brought againft one 
Executor, it appearing by the 
Declaration that there is another: 
After Verdi@ for the Plaintiff, 
the Defendant fhall not arreft 
Judgment upon this Objection ; 
he fhould have taken the Ad- 
vantage of it in Pleading, bid. 

. A'Traverfe upon a Traverfe not 
allowable, and wherefore, 7 

~ What an Officer muft fhew, who 
juftines in pleading to an AGion 
brought againft him for diftrain- 
ing or arrefting, © 291, 19, 315, 

320, 321 

. How to declare of a Prefcription 
for the Benefit of two feveral 
Plaintiffs, 20 

6. Whether a Defendant, who pleads 

Performance of Covenants in a 
Leafe, is bound to fet forth what 

- the Covenants are, ibid. 

. An Award in Writing, ready to 
be delivered at fuch a Shop, mutt 
be fo fet forth in Pleading ; and 
tis not fufficient to fay, Lt was 
ready to be delivered according 
to the Form and Effect of the 
Condition, 22 

8. An Executor pleads four feveral 

Judgments, each more than the 

Affets in his Hands; the Plaintiff 

replies as to one kept on foot by 
4 


Cl 
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Fraud, he muft alfo reply to the 
other three; but the better Way 
had been, to reply Want of Af 
{ets beyond fo mach, Page 28 


g. In Pleadings on Bond conditioned 


not to hunt in Plaintiff’s Warren, 
he does not alledge where his 
Warren lay, therefore Judgment 
for the Defendant, 31 
10. Whether in Pleading in Ovare 
impedit, the Defendant mutt 
make Title as well as the Plain- 
tiff, 34 
11. Where a Prefentation, with 
Inftitution and Induétion, is a 
good Title to the Plaintiff in 


Quare tmpedit ; therefore if he © 


fets forth two Prefentments, it 
is a double Plea, ibid. 
12. Heir avows for Rent due in the 
Anceftor's Life-time, this is ill, 


37 4 
13. Plea double, with Negative 


pregnant, or amounting to the 
General Iffue, 38 
14. When a Plea may conclude 
againft the Statute, or not, zbid. 
15. Plea in 'Trefpafs by a.Tithe- 


farmer’s Servant for taking Corn, | 


42, 43 
16. An Avowant is as an Aaor, 


and muft fhew his Title, 42 
17- Who ought to make a Profert — 
thid. — 


of a Deed in Pleading, 
18. Where Colour is neceffary in 
Pleading, or not, 42, 43 
19. Where a Defendant. intitles a 


Stranger, and juftifies by his | 


Command, he mutt plead it fpe- 
cially, and cannot give it in Evi- 
dence upon the General Iffue, 43 
20. Whether, and where, a Plea 
in Bar fhall be made good by 
Intendment, 53 


21. Pre- 


ae 











contained in the foregoing Cafes. 


21. Prediéf in a Plea, where there 
is nothing to refer to, ill, Page 
62 

22, Variance in a Plea, where 
fatal, 63 
23. How a private A@ of Parlia- 
ment ought to be pleaded, 75 
24. Where he who takes Benefit 
of an A& of general Pardon muft 
plead it, and why, 83 
25. Whether the Defendant is 
eftopped to aver any thing in his 
Plea contrary to the Condition 
of his Bond, 100 
26. He that pleads a Cuftom mutft 
by his Plea bring himfelf within 
the Cuftom, Tol 
27. What fhall be adjudged a De- 
parture in Pleading, 
28. Where a Rejoinder may be too 
general, 102 
29. Where a Cuftom is neceflary 
~ to be pleaded to juftify a Diftrefs, 
103 

30. How a Bargain and Sale in- 
rolled ought to be pleaded, zbid. 
31. Error and Infancy alledged, 
and concludes, Fiz hoc parat’ eft 
verif prout Cur coufideraverit, 
this is well enough, _ 106 
32. Where on a Diftrefs ‘tis necef- 
fary to aver the Life of Ceflui 
gue vie, and at what Time, 107 
33. Releafe puis darrein Continu- 
- ance pleaded, without laying a 
Venue, ill, 112 
34. Where 4. aflumes to pay, or 
to make it appear to 7. S. that 
he has paid, how he is to plead 
it, 114 
35. Where Judgment fhall be given 
for the Plaintiff in Replevin, 
becaufe of the Multiplicity of 
the Defendant’s Traverfe, 120 


290, 101 | 


36. How an Executor is to plead 
that feveral Judgments are not 
kept on Foot by Fraud, Page 121 

37- Vhe Plaintiff declares upon a 
Covenant that he fhall enjoy, @c: 
and fhews that another was in 
lawful Poffeffion; he fhall be 
obliged to fhew that he entred, 
it being a tortious A&, 122 

38. How Non-Tenure as to Part is 
to be pleaded, where 140 Acres 
are demanded (in a Formedon) 
lying in two Vills, Mase NS 7 

39. Whether a Fine of a fourth 
Part, per Nomen of a third Part, 
be well pleaded, Pages Gf 

40. Where a Man may plead two 
Matters,without pleading double, 

125,157, 258 

41. Whether an Executor may 
plead a Statute in which himfelf 
is bound, in Bar of other Cre- 
ditors, 127 

42. How a Difcharge againft an Act 
of Parliament, which contains a 
Provifo for that, Purpofe, is to 
be pleaded, 128 

43. Where Predif fhall be rejected 
as Surplufage, 131 

44. Whether the Defendant may 
jutify Molliter manus impofuit, 
to prevent Difturbance at a Fu- 
neral, ibid. 

45. Whether Tender, and what elfe 
may be pleaded after a fpecial 
Imparlance, and wherefore, 134 

46. Common of Eftovers in a Cor- 
poration, how to be preferibed 
or, ibid. 

47. How the Defendant may plead 
to juftify Affault and Menacing, 
in Defence of his Pofleffion, 136 

48. Where a Tender is pleaded, a 
Place certain where, Gc. muft 

7M be 
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be pleaded, if fuch Place was 
named in the Contract, Paze 
148 

4s. By whi at Payments an Executor 
durante minore Etate can fup- 
port his Plea of Plene admint- 
fivavit, or mult plead fpecially, 
150 

50. What Plea may, or may not 
difcharge an Executor, who takes 
the Goods of the Teftator pro 
Salva Cuftodia, and then re- 
nounces the Executorfhip, 151 

s1. Whether a Plea of Performance 
of Covenant contained in Inden- 
tures, to difcharge the Defen- 
dant of a Bond, be good with- 
out a Profert, &e, So Igie 

52. What the Plaintiff is to do, 
a here an Heir, fued for the 
Debt of his Anceftor, pleads 
Riens per Defcent prater fuch 
a Reverfion, @&c. 160 

53. In Covenant to leave a Way 
fix Foot wide, how to declare 
for narrowing it, 174 

54. Where in Afumpfit the Con- 
fideration fhall be conftrued a 
mutual Promife, and not a re 
dition precedent, 

55. Whether a Difcharge by Darel 
be a good Plea in an ‘Aétion Sur 
Aiea t ibid. 

56. In what Cafes Judgment in a 
former Action may be pleaded in 
Bar of a new Adtion, or not, 198 

57. How Jointenancy is to be al- 
Iedged in the feveral Parts of 
Pleading, 202 

58. Whether, in Debt, touts temps 
prift may be pleaded after a ge- 
neral Imparlance, 205 

59. Poffeffion is a fufficient Title in 
a Plea to juftify for taking Da- 
mage-feafant, and the Mention 


4 


of a Term to be rejected as Sur- 
plufage, Page 206 
60. Where the fame Matter may 
be pleaded, either in Bar or in 


Abatement, at the Party’s Elec- 
208 — 
61. Whether a Prefcription may be — 


tion, 


pleaded againft a Prefeription, 
without traverfing the former, 
210 

62. Where in Affault and Battery 


a Variance, as to the Day and . 


Year, between the Declaration 
and the Plea, fhall be held im- 
material, or cured by Pradié?’, 
Bie 
63. How an Executor or Admini- 
{trator is to plead a Recovery and 
Judgment to Debt upon an oe 
ligation, 

64. ‘Whether he who pleads Ton 
de fox fee mut take the Tenancy 
upon him, 221 

65. Where a Parol Difcharge of a 
Parol Agreement may be plead- 
ed, or not, 230 

66. What the Non-fummoning of 


other ‘Tenants may be pleaded . 


by 4. to a Sct. Fa. upon a Judg- 
ment, 237 
67. How a Replication ought to 
conclude, which contains a new 
Affignment, ¢c. 238 
68. Where ina Juftification in Tref- 
pafs the Defendant need not tra- 
verfe before and after, 246 
69. Where a Man is bound to give 
Notice, Gc. and pleads he gave 
it, he muft fhew how, and not 
fay according to the Form and 
Effeé of the “Condition, 247 
70. Plea Puis darrein Continuance, 
at Nifi Prius, ought to be proved 
there, and other Rules concern- 
ing it, 252 
71. Where 








contained in the foregoing Cafes. 


84. How Tender of Amends fot 
Damage is to be pleaded, ac 


71. Where a Judgment is pleaded 
of a Term in the 26th and 7th 
Year (inftead of 26th and 27th) 
tis void, there being no fuch 
Term, Page 255 

72. What may be pleaded to an 
Attorney's Aétion for Fees, who 
delivered no Bill, 257 

73. Where a Plea may contain fe- 
veral Facts without being double, 

125, 157, 258 

74. Whether a Fine can be plead- | 

ed of Lands in Ancient Demefne, 
261 | 

75- How, and when, Executor de 
fou tort may intjtle himfelf to 
plead a Detainer, ¢%c. 265 

76. Where a Deed was defcribed 
by fcriptum fatium per J. & 
and well, 

a7. A Rejoinder which ae “Ae 
Bar cannot be a Departure, bid. 

78. Where the Defendant by his 
Plea in a transitory Action varies 
the Place, he is to traverfe all 
others, 267 

79. Where pleading a Statute by 
a wrong Year of the King is ill; 
otherwife as to his (viz. “James 
the Firft’s) Reign of Pee 


an 
$0. Surplufage in Pleading does os 
vitiate, 206, 318 
81. Whether the Defendant’s not 
_ pleading to the Jurifdiétion of 
an inferior Court fhall be con- 
clufive to him, Bia 
$2. Plene adminiftravit, whether 
a good Plea in Covenant againft 
an Executor for Rent incurred 

in his own ‘Time, 336 
$3. How the Bail is to plead that 
° Capias was not {ued againft the 
_ Principal, 338 


85. Juftification in 'Trefpafs a 
breaking Fences, eating up Grafs 
with Hogs, and killing two Ma- 
ftifls, muft contain Certainty, 

347 
86. Avowry, that the Property is 
in the Defendant, and not in as 
| Plaintiff, is good, 
| 87. Whether an Obligor can Sed 
Durefs upon a Co-obligor, 35% 

88. Accord with Juftification no 
good Plea to a Sci. Fa. aa a 
Judgment, 

89. Iudeb. affumpfit for 101. aa 
Computaffet for 30 J. in the fame 
Declaration, Plea the Statute of 
Ufury to the former, and avers 
that both are for the fame Caufe 
of Action, ill, 367 

go. It is no Plea to an Information 
Fas the Informer did not fwear 

376 

91. Stee Affignment be a good 
Plea by an Exccutor fued for 
Rent upon an exprefs Covenant, 
SL: 

92. Whether Molliter manus impo- 


mere for Precedency among La- . 


dies, be a good Plea in Aflault 
and Battery, 393 
93. In Pleading to popular AGion, 
that there is another depending, 

it mutt be fo alledged before this 
was brought, 400 
94. Praying Oyer is no Plea, and 
Demurrer to it as fuch is ill; a 
Repleader awarded, ibid. 
95. Two Adions being brought for 
the fame Caufe, each of them is 
pleadabie in Abatement of the 
other, 40k 
96. Whe- 











96. Whether in an A@ion for an 
Efcape the Sheriff may plead a 
Refcous, Page 409 

97. In Debt upon Bond to perform 
an Award, what muft be fhewn 
on the Part of the Plaintiff, 415 

98. Plea and Replication upon 
Payment in Satisfaction of a 
Bond, A22 

o9. How a Tender of Corn is to 
be pleaded, 433 

100. Whether Payment to a She- 
riff while in Execution be a 
good Plea to a Sci. fa. upon a 
Judgment, 453, 482 

101. At what Time a Plea in A- 
batement ought to come in, 

453 

102. Where Plea was to Part only 
Judgment for the whole, 466 

103.. Where an Executor pleads 
five Judgments, it is fufficient 
for the Plaintiff if he can fhew 
that one was kept on Foot per 

' fraudem, 467 

104. How an Award in Writing in- 
dented muft be fet forth in 
Pleading, ibid. 

105. A parol Condition cannot be 

- pleaded to a Bill under ay 

3 


4 
106. A Thing prefcribed for ought | 
to be alledged with Certainty, | 


ibid. 
107. How the Plaintiff, in Debt 


againft the Hcir, is to derive the | 


Title where there have been 
feveral Defcents in Tail, Ge. 
98 


4 
108. A Carrier may be charged 


without declaring upon the Cu- 
fiom of Exgland, 499 
-zo9. An Ac done before the Day 
is done atthe Day, < 526 


110. Delivery up of one Bond in 
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Satisfaction of another a good 
Plea, Page 532 
111. Whether a Plea, that three 
Judgments are kept on Foot by 
Fraud, be a double Plea. Sce 
above, /eé?. 103. 537 


jae. 

. When Complaint ought to be 
made of a poor Perfon’s co- 
ming into a Parifh contrary to 
Law, 9 

How Townfhips in Parifhes 

may be rated by Stat. 43 Eliz. 
40l, 412 

3. A Toll taxed under Stat. 43 
Fliz. to the Poor, after eighty 
Years Omiffion, A419 

. A poor Man who purchafes a 
Copyhold for Life may go and 
live there, if he will, but he 
cannot be compelled to it, 432 

- Where lying fick in a Place 
gains no Settlement, ibid. 

6. Whether Children fhall be fet- 

tled where born, or where the 
Father laft gained a Settlement, 
. 518 

Popular Aéions. See plea, /eiz. 

93° 


Wort, See Confideration, /e7. 13. 
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jPoations. 

1. Whether the Death of Wife be- 
fore Jointure made, fhall avoid 
the Payment of a Portion which 
was to be paid upon making the 
Jointure, 302, 303 

2. Where a Condition to marry 
with Confent is conftrued 77 ter- 
rorevz only, 302 

3- Whether Truftees of a rever- 
fionary ‘Term, provided by Set- 
tlement for raifing Portions, 

may 


ee a 











contained in the foregoing Cafes. 
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Si: 


At 


ok 


, What Kind of Conveyance 


may fell it for that Purpofe, du- | 8. Whether a Fine, Gc. be a good 


ring the Continuance of the par- 
ticular Eftate which interpofes, 


Page 309 
Pofiction. 


. In equali jure melior eft condi- 


tio poffidentis, 


7 
. In Trefpafs Poffeffton is a fuff- 


cient ‘Title to maintain the Ac- 
tion, 221 


jE ower. 


. A Power of Revocation and 


Limiting new Ufes of a Term 
not forfeited, under the Word 
Truft in an Act of Parliament, 9 

In what Manner a ‘Tenant 
for Life, who has a Power of 
Leafing, ought to exercife it, 23 


. A. wills and bequeaths Black- 


acre to his Wife during her Life, 
and by her to be difpofed of 
to fuch of his Children as fhe 
fhould think fit, whether fhe 
may difpofe in Fee, 149, 163, 

176 
Where the defeGiive Execution 
of a Power referved by a Man 
over his Eftate fall be fupplied, 
or allowed, in Equity, 308 


. Whether Truftees of a rever- 


fionary Term, provided by Sct- 
lement for raifing Portions, 
ave Power to fell the Rever- 
fion 309 
may 
fuffice to execute a Power of 
Revocation and Limitation of 
new Ufes, and whether without 
taking Notice of the Power, or 
not, 497, 411 


7. Power to make Leafes where 
well executed, or not, 413, 507 


iS) 


Ww 


A} 


— 


8. 


9. 


Exccution of a Power of Re- 
vocation, ¢c. Page 486 


- Whether a Power to leafe any 


Part of a Manor, except the 
Demefnes, extends to Copyholds, 
oe 


}Owebend, See Coid, (ce. 5: 
JD refcription. 


. How two Plaintiffs who have 


Mills fhall preferibe that the 
Defendants are to grind with 


them, 20 


. Prefcription that the Defendants 


are to grind all the Corn to be 
ufed in their Houfes at the Plain- 
tiff's Mills, ill; for the Defen- 
dants may ufe Corn unground, 

ibid. 


. Prefcription for Common wytib 


the Land be refowed with Grain, 
this is not aafwered by fhewing, 
it was fowed with Turnips, 51 
Whether it be a good Pre- 
fcription to have Tares cut green 
to give Horfes 'Tithe-free, 72 


. Prefcription of Common of E- 


ftovers in a Corporation how to 
be pleaded, 134 


. Whether a Prefcription may be 


pleaded againft a Prefcription, 
without traverfing the firft Pre- 
{cription, 240 


. A Prefeription for a Way to a 


certain Clofe, will not juftify the 
Ufing it to other Purpofes, 247 
A Prefcription is not triable in 
the Spiritual Court, 300 
A County may preferibe in 
Non decimando, 315 


10. Difference between a Cuftom 


and Prefcription ; Prefcriptions 
are fuppofed to be founded on 
Grants, 319 
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11. A Prefcription for a Toll muft | 4. Whether Serjeant at Law hath 


fuppofe a reafonable Confidera- 
tion for it, Page 355 
12. How a Leflee for Years is to 
prefcribe, 2) 
13. Repairing a Chapel of Eafe 
may be a good Confideration 
for prefcribing not to contribute 
towards the Repairs of the 
Church, 468 
14. What is prefcribed for ought 
to be certain, 483 


{Peelentation. 
. What fhall be deemed the Value 
of a Living to make an Avoid- 
ance on accepting another; o7z. 


a 


the real Value, or from the 


King’s Books, 25 


te 


vefted in the Anceftor, who dies 


afterwards, goes to his Heir who | 
has the Advowfon, or to his Ex- | 
98 


ecutor, 
. Whether a Pardon will cure a 
Simoniacal Prefentation, 197 
4. Whether Acceptance of a fe- 
cond Benefice avoids the for- 
mer, 241 
. Whether the King fhall prefent 
upon his making a Prebend a 
Dean, 256 


Pelentment. See Furigdizian, 
fect. 39. 


LSS) 


A) 


Wivilene. See Cinque Pots, 
1. Privilege of Parliament how al- 
lowed in the Courts below, 75 
2. Whether a Privilege may be 
pleaded after Imparlance, 134 
3. Whether the Liberty of the 
Rolls be a privileged Place, and 
in what Senfe, 368 
2 


. Whether a Turn to prefent, 
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co 


9. 


. In a Suit for Tithes, where t 


Privilege to be fued only in C. 2. 
if he has, it is taken away by 
joining another with him, Page 

389 


. See Attomep, feéz. 4. 


Probate. See Till, /eé7. 8. 


JProbibition. 
Whether the Spiritual Court 
fhall be prohibited (quoad the 
Lands) to prove a Will con- 
cerning Lands and Goods, 23 


. Not granted to ftay a Suit in 


the Spiritual Court for calling 
a Woman /V’hore, 43 


- Not granted where a Man was 


called Cuckold, 44 
he 
Spiritual Court refufes to allow 
a Plea to the Parfon’s ‘Title, whe- 
ther a Prohibition fhall go, 67 


. A Prohibition to Spiritual Court 


as to their Examination of the 
Paternity of a Baftard, but they 
were allowed to proceed as to 
the Fornication, 68 
Where a Curate agrees for a 
Stipend, and the Bifhop allows 
a greater, if he fues for the 
latter in the Spiritual Court, a 
Prohibition fhall go, 70 


. Prefcription to have what Tares 


the Plaintiff fhould cut green to 
give his Horfes Tithe-free, whe- 
ther good, 7 


2 
. In what Cafes of Affinity or Con- 


fanguinity the Spiritual Court 
may adjudge Marriage unlawful, 
ornot, 73, 107, 141, 152, 167, 
287, 511 

Where a Prohibition fhall ex- 
tend to Cofts after Sentence in 
the Spiritual Court, or not, 75 
10, In 


“vor 








contained in the 





1o. In what Cafes Prohibitions 
fhall go to the Spiritual Court af- 
ter Sentence there, Page 78, 358 

11. Where a Prohibition in a Suit 
for 'ithes fhall go without No- 
tice to the Partv, 78 

12. Thou art a Knave, a Lyar, 
and a Rafcal, fpoken of a Par- 
fon, whether fuable in the Spi- 
ritual Court, So 

13. Whether a Suit in the Spiri- 
tual Court fhall be prohibited 
for a Protor’s Fees there, 113, 

122, 129 

14. Where a Cuftom is contro- 
verted in the Spiritual Court, a 
Prohibition lies, and why. See 
below, fet. 26. 129, 361 

15. A Proétor’s Suit in the Spiri- 
tual Court will be prohibited as 
to Charges of Journies and the 
Meffengers, and whatever can- 
not be tried there, 129 

16. Whether a Prohibition lies to 
the Spiritual Court in a Suit 
there for Alimony, if there be 
a feparate Maintenance fettled 
in ‘Truft for the Wife, 282 

17. Lies to a Suit in the Spiritual 
Court for faying he was the 
Father of a Baftard, after he had 
been fo adjudged at Seffions, 283 

18. Lies if the Spiritual Court 
attempts to compel a Perfon to 
charge himfelf by Oath, or if 
they proceed ex officio, ibid. 

ag. The Spiritual Court fhall be 
prohibited to examine a Truft, 

ibid. 

20. In what Cafe Prohibition lies 
upon a Proceeding in the Spiri- 
tual Court for Abfence from 
Church, or not, 332, 285 

-21. The Spiritual Court will be 

prohibited from fettling the Re- 


foregoing Cafes. 





pairs of a Church by Commit- 
fioners, Page 286 
22, Where a Prohibition may lic 
to a Suit in the Spiritual Court 
for a Legacy, tbids 
23. Where it will lie; or not, on 
obliging a Church-warden to 
take an Oath of Office, 288 
24. A Suit for Church- Rates wil! 
not be prohibited upon Sug- 
geftion that fome of the Inha- 
bitants were never rated, 230 
25. Whether in any and what Cafe 
a Prohibition lies to the Spiri- 
tual Court pro defetlu tria- 
tionts, 129, 290, 300 
26. Whether in any and what Suit 
in the Spiritual Court, the Hu& 
band’s Releafe fall bar the 
Wife, 29% 
27. Whether after Verdi& in a 
tranfitory Action in an Inferior 
Court a Prohibition lies, the 
fatter arifing out of their Ju- 
rifdiétion, 294 
28. Libel for Words, Thon art 
the Son of a Whore, and thy 
Mother flood in a White Shect 
for a Baftard, or Words to-that 
Effect, not prohibited, 295 
29. Thou art anu old Whore, and 
didft play the JVbore with tly 
Lodgers, no Prohibition, 296 
30. Whether a Prohibition lies for 
not purfuing the Statute in 
proving @ nuncupative Will, 


29 

31. Whether a Prohibition es 
to the Spiritual Court where 
Words are actionable at Law, 
298 

32. Lies againft compelling a 
Church-warden to prefent a par- 
ticular Perfon, ibid. 


33. Will 
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33. Will not lie for Words im- 
porting that a Man is an Adul- 
terer; fee Spiritual Court, &c. 
{e&t. 40. Page 300 

34. Whether building an Ifle, &e. 
fhall difcharge from the Re- 
pair of the Church, 301 

35. Prohibition will go to Inferior 
Courts which exceed their Ju- 
rifdiGion, upon the Information 
of a Stranger, 222 

36. Where a Prohibition fhall go 
concerning the granting of Ad- 
miniftration, and where a Maz- 
dams, 372 


P2008. 
. An Undertaking to pay in Cafe 
of Proof made, what fhall be 
deemed good Proof, 53 


tend 


jO2ateition. 
. Proteétion lics not in Breach of 
the Peace, Cre. 359 
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urchaler. 

. Where Dower was againft feve- 
ral Purchafers, the Sheriff was 
dire&ted to charge them all pro- 
portionably, 227 

. Where a Purchafer without No- 
tice fhall prevail againft an In- 
cumbrancer who concealed his 
Incumbrance, @c. 310 

3. Whether a Fine and Non-claim 

- for five Years fhall, in Favour 
“of a Purchafer without Notice, 

bar a Decree, 311 

4. Whether a third Incumbrancer 
who - buys in the firlt fhall 
thereby proteé@ himfelf againft 
the fecond,: 331 

. Where a Man takes as a Purcha- 
fer by the Word He7r, whether 
he muft be a real Heir, 351, 369 
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ed 


is) 
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Q. 
Duare Impedit, 


Ts HETHER the Defen- 
dant muft make Title 
in a Quare Impedit, as well as 
the Plaintiff, both Parties being 
in fome Sort Actors, Page 34 
. Where a Prefentment, Inftitu- 
tion and Induction, make a good 
Title to the Plaintiff in Quare 
Inpedit, 34 
. Where an Avoidance of a Be- 
nefice happened in the Life-time 
of the Anceftor, whether the 
Heir to whom the Advowfon 
defcended, or the Executor, fhall 
prefent, 98 
. Whe Procefs in Quare Impedit, 238 
. Whether the Acceptance of a 
fecond Benefice avoids the for- 
mer, 24t 
6. Whether the Patron mutt be al- 
ways a Party in Quare Impedit, 
535 


rt 


N 


Ww 


wes 


Re 
Recital. Sce Gerdit, (ec. 8. 


Recognisance. 


I. Recognizance cannot be ta- 
ken by an Officer out of 

Court, without a fpecial Cuftom 
for it, 355 


Recow. 


Whether a Man may aver againft 
a Record, 375 


Recoveries. 
1. A. fuffers a Recovery of Lands 
in Rippon (fubfequent a 
are 


| 
| 


contained in the foregoing Cafes. 


Bargain and Sale of all his 
Lands in the Parifh of Rippoz) 
‘tis found that the Parifh con- 
tains feveral Vills, one called 
Rippow, in which 4. had no 
Land; the Lands pafs, Page 
227, 240 

2. There muft always be a good 
Tenant to the Pracipe, 249 
3. The Effect of a Recovery fuf- 
fered by a. Remainder-man in 
Tail, with Remainder to him- 
felf in Fee, 310 
4. What Rents, Remainders, Gc. 
are barred by common Recove- 
ries, and why, 362 


Releale, 


1. Releafe puis darrein Continu- 
ance pleaded, without laying a 
Venue, ill, 112 

2. Where a General Releafe fhall 
not extend to Matters which 
were not under the Confidera- 
tion of the Parties, 194, 367 

3. Whether a Parol Promife may 
be difcharged by Parol, or not, 


230 
4. Whether a Releafe of all De- 
mands releafes Covenants not 
broken, 235 
. Whether a Releafe can operate 
upon an ordinary Leafe for Years 
without Entry, 249 
6. Equity relieved againft a Re- 
leafe more extenfive than was 
intended, 302 
. Whether a Breach of Covenant 
be releafed by all Right and De- 
mand to the Teftator’s Effate, 


| 474. 
8. The Effec&t of a Releafe of all 
Right, Title, &c. upon a Mort- 
gage ‘Term, abid. 


MI 


~~) 


9. Whether a contingent Remain- 
der be deftroyed by the Releafe 
of Jointenant for Life to his 
Companion, . Page 484 

to. Where the Husband may, ot 
may not, releafe a Poffibility or 
Contingency belonging to the 
Wife, 5125 515 


Bematnder, 

1. Difference between executory 
Devife and contingent Remain- 
der, 243 

2. How far a Term for Years may 

be limited over in Truft, and 
well, 306 

. Eftate for Life to 8. Remain- 
der to the Heirs of his Body, is 
an Eftate-Tail, 351, 369 

4. All Remainders are barred by 
the Recovery of Tenant in Tail, 

362 

5. Whether the Reverfion in Fee 
defcending upon the Remainder- 
man for Life merges his Eftate 
fo as to deftroy the contingent 
Remainders before Iflue, @c. or 
whether, upon their Birth, the 
Eftate fhall open and let them 


1S) 


in, 405 
6. Devife to four for Life, and if 
either die, his Part to the Survi- 
vors; this is a Crofs Remainder 
vetted, 452, 481 
7» Devife to tevo Sons, and the Heirs 
of their Bodies, and if they die 
without Iffue, Remainder over, 
gives Crofs Remainders by Im- 
plication, 483 
8. Jointenant for Life releafes to 
his Companion; whether this 
deftroys the contingent Remain- 
der, 484, 


70 9. Whe- 
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9: Whether a Surrender by ‘Tenant 
for Life to the Reverfioner in 
Fee (an Infant) deftroys the 
contifigent Remainders, Page 

502 

10. Whete contingent Remainders 
were deftroyed by the failing of 
the particular Eftate, remedied 
by Stat. 505 

11. Whethef a Suérender by Te- 
nent for Life; son compos, de- 
ftroys the contingent Rentain- 
ders, 508 


Removal. 

» Within what ‘Time Complaint 
fhould be made of a poor Per- 
fon’s coming into a Parifh, con- 
trary to Law, 9 


Bent. 

» A Grantee of Rent referved 
upon a Demilé of Lands might 
maintain an Action of Debt a- 
gainft the Leflee, who had at- 
_ torned to him before the Stat. 

4G 5 A. ¢.16. which makes At- 
tornment unneceflary in fuch 
Cafe, I 
2, ‘l’o whom Rent is payable, the 
Heir ot Executor, being reférved 
to the Exccutor, @& vice ver{a, 
16 

3. Cafes in which it is neceffary, 
or not, to make a Demand of 
Rent due, 23 

4. The King may grant Land in 

. Fee, referving a Rent, and ’tis 
a Rent-Service, notwithftanding 
the Stat. Ovia emptores Terra- 
rum; but if he grants this Rent 
to a common Perfon, it becomes 
a Rent-feck, and no Diftrefs lay 
for it before the late Statute, 37 

I 


a? 


wae 


5. How a Covenant in 4 Leafe ought 
to be worded, tocharge the Leflee 
with futtire Parliamentary Taxes, 

Pave 148 

« What Refervation of Rent is, or 
is not fufficiently beneficial, for 
the Succeffor, in cafe of Bifhop’s 
Leafes, 92, 119, 165, 179 

. How Debt fhall be brought a- 
gainft an Executor or Admini- 
ftrator, for Rent incufred upon 
a 'Tetm, ¢. 171, 261, 336, 377, 

_ 394 

. Where an Executor or Admini- 
{trator may be charged withRent, 
tho’ he have not Affets, 171, 261, 

336, 394 

9. Corn in Sheaf could not have 
been diftrained for Rent before 
Stat. 202 


Q 


~~] 
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' 10. A'Termor who affigns his whole 


Term, rendring Rent, may have 
an Action of Debt, but could 
not diftrain until the late Stat. 
13 G.2. 218 
11. Whether a Demand of Rent 
be neceflary to avoid a Leafe for 
Non-payment, 242 
12. Whether Rent paid upon a parol 
Leafe fhall difcharge the Exe- 
cutor againft a Bond-Creditor, 


262 
13. How a Releafe of all Demands 
fhall affeé Rent, 367 


14. Whether the Executor of an 
Adminiftrator can in any, and 
what Cafe, have Rent out of 
a Term which belonged to the 
Inteftate, 392, 4o2 

15. Where Debt for Rent will lie 
upon a Contraé, tho’ there be 
neither Reverfion nor Deed, 398 

16. Whether Rent fhall be extin- 
guifhed, fufpended, or appor- 

_ tioned, 





contained in the foregoing Cafes. 





back Part of the Land, Page 
4C4, 413, 417 

17- Rent payable, whether de- 
manded or not, 463 
8. Whether a Debt for Rent be 
preferable to a Debt by Bond, 

7 512, 515 

19. Whether a Bailiff need have a 
Warrant in Writing to diftrain, 
\e)2) 


Repleaver. See flea, fet. 94. 
Trial, fect.7. Cariante, fect. 17. 


Replevin. 

1, Where a Nonfuit againft one 
Defendant in Replevin fhall dif 
charge both, _ 50 

2. Whether the Mafter can difavow 
his Bailiff in Replevin, 535 


Repugnancy. 

1. What fhall be held a Repug- 
nancy, as to the Defcription of 
Lands in an Avowry, 77 

2. Where infenfible and repugnant 
Words fhall be rejected, to make 
good a Grant, ibid. 

3. Whether a Declaration laying 
a 'Trefpafs within the fame’ Term 
be good, or not, 434 


See Deinand, 
Reltous. Sec Efcape, (edz. 5. 


Reititution. See fairs ans War- 
Kets, feot.2. Forcible Entry. 


Retr, 

1. Whether the Return of a Menire 
maybe upon a Dies non Furi- 
aici, 


Reguett. 





94 


tioned, by the Leffor’s taking | 2. In what Cafes the Sheriff’s Re- 


turn may be traverfed, or not, 
Page 109 

3. Whether the Sheriff may return 
that he hath taken fufficient Sure- 


ties, 209 
4. Return of Procefs in Quare im- 
pedit, 238 


5. What is an infufficient Return 
ofa Pluries Habeas Corpus, 389 

6. Whether an Aétion lies againft 
the Sheriff for a double Return 
of Members of Parliament, 380, 
337, 390, 430 

7- What is to be done upon a falfe 
Return of a Habeas Corpus, 401 
8. What Return a Sheriff may 
make to a Capias delivered to 
him out of his County, 416 
9. Whether Indi&ment lies for a 
falfe Return of a Habeas Corpus, 
22 

to. Outlawry reverfed for an As 
fufficient Return of the Exigent, 


525 
Revenue, See King, feed. 10. 


Rebocation. Sce ower, fet. 8. 
ifes, sett. 5. 


Riot. See Creafon, /eé7. 1. 
Rolls, See JDrkhilene, ec. 3. 


S. 
Sabbath. See Church, ee. 4. 
Satcrilege. 


1. Q*Acrilege, the Definition of it 
) by the Civilians, 67 


Sale, Sce Fairs, /cé7. 2. 
Sati 
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Soe 


Satistation. 
. Tis a good Plea, that one Bond 
was delivered up in Satisfaétion 
of another, Page 532 


| 


Scandalun Dagnatun. 

IER toa) pitiful Fellow, xo Man 
of Reputation values him more 
than I value the Dirt under my 
Feet ; thefe Words will es 
this Aion, 

. Words not aétionable in the Cafe 
of acommon Perfon may fupport 
an Aétion of Scaudalum Magna- 
t7b0ll sbid. 

. Lord T. is an unworthy Mazn, 
and akts contrary to Law and 
Reafon ; whether thefe Words 
will fupport this Action, 217, 

220, 222 

. You are always againft the King, 

and for Sedition, &c. lies, 422, 
425, 429 


es 


i) 


Le) 


fh 


SHeavengers. 
. Whether a Cuftom to eleé& Sca- 
vengers be taken away by Stat. 
14 Car". 2. C. 2. 


Ld 


Serjeant at Law. ie: 1D 2ivi- 


iene, fect. 


Sitians. See sae, Courts, 
Jurisdition, Juftices of jpeace, 
Qwers of Jultices, 


Setticment, 

1. How foon Complaint fhould be 
made of a poor Perfon’s coming 
into a Parifh contrary to Law, 9 

2, Where falling and lying fick 
will not gain a ‘Settlement. See 
19902, /eci. 4- 432 

I 





3. What Service, Birth, ec. gain 
a Settlement, Page 518 


Serton, 


- A Mandamus lies to reftore a 
Sexton, 21 


Sheriffs. See Cenue. 

- Whether the Office of Under- 
Sheriff be within the Stat. 5 @ 6 
E. 6. 19 

2. Cafe againft a Sheriff, who pro- 

mifed to execute an E legit, and 
caufe Goods to be found, will 
not lie, 32 
Be Where a Sheriff is not bound a 
execute a Writ according to the 
Letter of it, 52> 445 

4. A Bond for Appearance given 
to a Sheriff void, for HARYINE 
from the Writ, 

. In what Cafes the Sheriff's Re. 
turn may be traverfed, or not, 

109 

6. How the Sheriff is to take a Bond 
for an Appearance in the Chan- 
cery, 118 

7. What Hundred-Courts are an- 
nexed to ne Sheriffwicks by Stat. 
TWh. SallGe 204 

. The Sheriff is bound by Law to 

accept of fufficient Bail, 209 

Whether an Aétion lies againft 

him for not bringing in the Body 

upon a Cepi Corpus returned, 
209, 219, 225 

to. Where Dower was againft fe- 
veral Purchafers, the Sheriff was 
directed to charge them all ne 
portionably, 227 
11. Whether a Sheriff fhall have 
the Benefit of the Statute of Li- 
mitations as to Money, which 
he levied upon a Fi. Fa. 236 
12, Whe- 
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contained in the foregoing Cafes. 


12. Whether a Covenant taken by | 2. How the Value of Ecclefiatticat 


a Sheriff for the Delivery of the 
Goeds of a Felon be good, Page 
326 

13. Whether a Sheriff's being ex- 
communicated fhall excufe him 
as being difabled to comply with 
the Sacramental Teft, 327 
14. The Sheriff’s Duty in execu- 
ting a Writ of Fufiicies, 373 
15. Whether Cafe lies againft a 
Sheriff for a double Return of 
Members of Parliament, 380, 
387, 39% 430 

16. Where in an Action for an F- 
feape the Sheriff may plead a 
Refcous, or not, 49 


17. Whether a Prifoner may be |}. 


charged in the Cuftody of the 
Sheriff in another County, by 
Delivery of a Capias, 416 
18. Whether Sheriff’s Bailiffs are 
to be fworn within Stat. Eliz. 
Py Gel Ze A419 
39. Whether Payment to a She- 
riff by one in Execution fhail 
bind the Creditor, 4535 482 


Gimoripy. 

1. Simony is cognizable by the 
Spiritual Courts, 83 
2, The Effect of Simony in avoid- 
ing a Benefice, and whether it 
be helped by a General Pardon, 
197 

Slander, See Atians fo2 (Hows, 

and (Ula, 


Spiritual Courts, Chines and 
Perfons. 


1. Whether the Spiritual Court 
fhall be prohibited (quoad the 
Lands) to prove a Will of Lands 
and Goods, TEhe 23 


Livings fhall be ftated to make 
an Avoidance, viz. whether from 
the King’s Books, or the real 
Value, Paze 25 
. Whether the Acceptance of 2 
fecond Benefice avoids the firft 
at the Common Law, or by 
Statute, Zagelige 24 
4. Whether the Spiritual Court is to 
allow a Plea to the Title of the 
Parfon in a Suit for 'Tithes, 67 
» Whether the Spiritual Court in 
a Suit for Incontinence may ex- 
amine who is the Father of a 
Baftard-Child, 68 
6. Where a Curate may fue for 
his Stipend, allowed by the Bi- 
fhop, in the Spiritual Court, or 
not, 70° 
7. In what Cafes of Propinquity 
the Spiritual Court may judge 
Marriages unlawful, or not, 73, 
107, 141515 25.107, 5 15 

8. Where a Prohibition fhall ex- 
tend to Cofts in the Spiritual 
Court after Sentence there, or 
not, 75 
. Waere the Spiritual Court had 
not Jurifdicion, it flhali be pro- 
hibited after Sentence ; fecus if 
they had Conufance, 78, 299 
10. Thou art a Knave, a Lyar, 
and a Rafcal, fpoken of a Par- 
fon, whether fuable in the Spi- 
ritual Court, 80 
tr. Whether Proofs made or Sen- 
tence given in the Spiritual Court 
can be read as Evidence upon a 
Trial at Law, 83 
12. The Spiritual Court cannot by 
its Sentence ouft a Man of his 
Freehold, but that may be the 
Confequence of their Sentence, 

. sbid. 
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18, What penal Statutes will bear 
Indi@ments, or not, Page 393 

19. How Statutes are to be recited 
in Declarations, 425, 429 

20. See Forfeiture, (ect. 6. 

21. Whether Error lies of a Judg- 
ment upon the Stat. of ixton, 


435 

22, The Court of B. R. has Jurif- 
diction in all Statute-Offences, 
unlefsthere be prohibitory Words, 


444 

23. Of Cofts pon pipe: LP 6st 3s 
a Catts, fect. 

4. Of Offices, ae void for not 


pee Oath by Stat. 13 Car. 2. 
Sef]. 2. C. 1. ATS 
25. Information on the Srat. for 
not going to Church lies in the 
Courts at |Veftminfter, 482 
26. Lord Chief Juftice Herbert's 
Reafons for the Difpenfing Power, 


492 
27. See Fraud, fed. 45. Crave, 
Jett. 4. 
Sunday, Sec Church, ec. a. 


Superleneas. Sce Error, feed. 26. 
Spititual Courts, fect. 44. 


Surplulane. Sce Jlea, fect. 43, 
59> 80+ Clariance, fect. 11. 


Surender. See Copphelts, fei. 3. 
fate, fe. 20. iRemainder, 
fett. 11. 


SAurviva, 

1. Where Money bequeathed a- 
mong Children fhall go to the 
Jonny vor, 301 
2, Whether a Judgment agin fe- 
‘Wperal furvives, 366 


Sulpention, 


— 


See Rent, fee. 16. | 


oes 
Cares. See Leales, fet. 7, 15. 
Cenant. See Leafes, Lod anv 
Cent, 
Tail, 4 
Te Evife to 4. and if he die 


without Heirs, to his Bro- 
ther, is an Eftate-Tail by Impli- 
cation, Page 74. 

. See Effate, /ec?. 3. 

. What Eftate granted by Tenant 
in Tail makes a Difcontinuance, 
and the Effeé of it, 258 

4. The Effect of a Recovery fuf- 
fer’d by a Remainder-man in 
Tail, with Remainder to his 
own right Heirs, 310 

. Tenant in Tail by his Recovery 
can bar Remainders, Rents, @c. 

362 

6. Whether a Leafefora long Tees 

by a Jointrefs in Tail, will - 
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nr 


7. The Effe& of a Fine by ite 
in Tail, to eftablifh the Leafes 
made by his Anceftor, 487, 503 

8. See Debile, fet. 24. 

ender, 

1. At what Time Tender is to be 

made in certain Cafes, 23 


N 


. Whether Tender may be pleaded 
after a Special Imparlance, 134 
. Tender muft be pleaded to be 
made at a Place certain, where 
fuch Place was appointed in ae 

Contract, 
4. How Tender of Amends for Da- 
mage is to be pleaded, 339 
. How a Tender of Corn is to be 
made and pleaded, 433 
6. At 


WD 


“1 








contained in the foregoing Cafes. 


6. At what Time Tender of A- 
mends ought to be for Damage 
done in Replevin, 


Term, and Cerm-Cine. 
1. Where a Judgment confefled 
after the Death of the Party in 
Term-Time fhall not be fet afide, 


Teviis for Bears. 


. See Devite, fei. 11. Erecu: 
“tox, fei. 15, 16, 20. Leafes, 
feéd. 15, 21. 

2, How far the Limitation over of 

a Term for Years in Truft may 
be good, 306 


Theft. See Fairs, fect. 2. 


Cithes. 

1. Whether in a Suit for Tithes the 
Spiritual Court is to allow a Plea 
to the Parfon’s Title, 67 

2. Whether a Prefcription may be 
good to have 'Tares cut green to 
give Horfes, 'Tithe-frec, 72 

3. Upon a Modus fuggefted, a Pro- 
hibition fhall go without Notice 
to the other Party, 78 

4. ‘Tithes are originally. charged 
with the Repair of the Chancel, 


232 | 


5. Difference between Leafe of 


Tithes, and Sale cf Tithes, 234 | 
6. Whether the Lands of the Priory | 
of St. Foha of Ferufalem be dil- | 


charged of Tithes, 


299 | 

7 Tithes may be fued for in Chan- | 
308 303 | 

8. Tithes, whether payable in any, | 


and what Cafes of Agiftment, 


329 | 


g. Cuftom in gathering 'Fithes to 
be obferved, where there is one ; 





where there is none, how Milk 
fhall be tithed, Page 329 


Page 527 | 10. Where no Tithes to be paid of 


Hop-poles, whether of their Bark, 
of Fuel to dry them; whenTithe 
to be paid; whether for Wood 
employed in Hedging, for Fuel 
fpent in the Houfe, for Wood- 
land turned to Tillage, for Ra- 
kings of Corn; whether the 
Parfon to fet out Tithe, 334 


Title, See Wofiekian, /ec7. 2. 


Toll. Sce Confideration, fei. 13- 
1002, fev: 3. 


Crave. 
1.In what Court an Action on 5 Ei. 


for exercifing a Trade, &c. is to 
be brought, 


64 
2. Any Man might (at the Com- 


mon Law) fet up any Trade, 


85, 115 

. Whether every Trader be a Mer- 
chant, within the Meaning of 

the Statute of Limitations, 229, 

236, 242 

4. Whether A@ion Ov tam, for 
ufing a ‘Trade, cc. muft be 

brought in the proper County 

only, 3775 534 

. Whether Account lies againft a 
Perfon, as Receiver of Goods to 

Merchandize, 378 

. What Buying for a particular 
Purpofe will not make a Bank- 

rupt, 391 

. Merchants in Partnerfhip are 
Tenants in common, = 468 

. Cafe lies againft either the Ma- 
fter or Owners of a Ship for da- 

maging Goods, » 499 
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. In what Cafes the 


Traverfe. 


. Why a Traverfe upon a Tra- 


verfe is not allowed, Page7 
Sheriff's Re- 
turn may be traverfed or not, 

109 


. Where Judgment fhall be given 


for the Plaintiff in Replevin, be- 
caufe of the Multiplicity of the 
Defendant's Traverfe in his Re- 
joinder, — 120 


. Whether an Inference in a De- 


claration, as Virtute ae 
traverfable, 


. Whether the Plaintiff replying 


that he was Jointenant, and the 
Eftate furvived to him, fhall 
traverfe the fole Seifin of the 
Deceafed alledged in the Plea, 


202 


. Whether the omitting of a Tra- 


verfe be Matter of Form, or of 
Subftance, ibid. 
Whether a Prefcription may be 
pleaded againft a Prefcription, 
without Havenine the former, 

210 


» Where in eujuiigen saan in Tref- 


pafs the Defendant need not tra- 
verfe before and after, 246 
Where the Defendant in a tran- 
fitory Action alledges a different 
Place, he is to traverfe all others, 

267 


10. Whether all Ciacicianige Pe 


traverfable, or not, 


11. Whether an Inquifition aie 


Félo de fe be traverfable, 419, 
443 


Creafon. 
. Where a Riot with a general 
Pr lawful Defign, as to refcue 
4 
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@c. amounts to 
Page 35 9 


all Prifoners, 
High Treafon, 


2. See Forfeiture, eg. 6: 


. The Judgment for a ae 


Coin, 
4. The "Judgment for Treafon” by 
Words, 514 
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407 
. Whether the Defendant muft be 


Trefpate. 


- Cutting and carrying away of 


Timber is but one intire ‘Tref- 
pafs, and Damages intire sine! 
be affeffed for it, 


. Where a Defendant juftifies iy 


Force of a Cuftom; he muft 
plead and aver fo as to bring 
his own A& within the Cuftom, 

101 


. Where a Cuftom muft be plead- 


ed, or not, to juftify a Diftrefs, 
103 


. Whether a novel Affignment 


may be in any, and what ae 
of 'Trefpafs, 

Whether a Trefpafs in bicalire 
Fences lies in Continuance, 356 


. Where the Plaintiff’s Default in 


not repairing Fences fhall ex- 
cufe the Defendant in Trefpafs, 
or not, 379 


. Whether the Kinds or Number 


of Fifhes muft be fet out in a 
Declaration in Trefpafs, for fith- 
ing in his feyeral Fifhery, Gc. 


{e) 


alledged in Trefpafs, to know 
the Vice of his Horfe, Gc. 534 


Trial, 


.» Whether a new Trial fhall be 


granted upon Affidavit of Non- 
appearance of miatcrial Wit- 
nefles, 80 

2. How 


’ 3 
4. The Name of a Thing by an 





contained in the foregoing Cafes.. 


2. How reputed Parcel of a Manor 
fhall be tried, Page 207 
3- In fome Cafes a Prohibition goes 
to the Spiritual Courts pro de- 
feéiu triationis, 290, 300 
4. A new Trial granted where a 
Jury threw a Dye for a privy 
Verdict, 414 
5. Whether a difficult Matter in 
Law be a fufficient Caufe to 
grant a Trial at Bar, 435 
6. Whether in Covenant for hin- 
dering to dig Mines leafed in 
Com. £. the Trial may be in 
Com. M. 437 
- Where there was a fubftantial 
Variance between the Plea and 
Replication, a Repleader was 
awarded after Verdict, 450 


Trover. 

- Judgment arrefted for want of 
a certain Name of the Thing 
in the Declaration, 54 

» What fhall be fufficient Cer- 
tainty in ‘Trover, 357, 438, 

442, 446 

» Whether Trover and 4ffumpfit 
will lie in the fame Declara- 
tion, 60 
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Adjeétive inftead of a Subftan- 
tive, whether well, or by an im- 
proper ZatizWord, 424,436,446 
5. Whether Trover will lie for a 
Slave, Aay52 


Ciutt. Cruttees, 
x. Matters of Truft are proper for 
_ Courts_of Equity, 330 
2, Where no Confideration was 
paid by a Father to a Daughter, 
there was a refulting Truft, 304 
3. Sce JDotwer, fect. 5. Term for 
Pears, fect. 2. 


V. 

Clatiante, and Repugnancy. 
I's df in arrefting for 39 /. 
and detaining for 42 /. whe- 
ther a fatal Variance, Page 63 
. A Bond for Appearance given to 
a Sheriff void, for varying from 
the Writ, Rowos 
» Quatuor centum lib. in a Bond, 
Quadringent’ lib. in the Decla- 
ration, this is no Variance, but 
is the fame Thing. See infen- 
fible Latin, ill, 57° 
4. What fhall be a fatal Variance 
between the Bond for Appear- 
ance given to the Sheriff, and 
the Writ, 118 
5. Whether a Fine pleaded of a 
fourth Part, per zomez of a third 
Part, be well pleaded, 125, 157 
6. Information on the 10th of Fume, 
for an Offence on the 20th of 
Funes ill, 128 
7- Whether, on a Demife made 
10 Fan. Habend’ 1 Fav. it be 
repugnant to fay in Ejectment 
that the Defendant poftea, 
1 Fan. ejected him, 146 
- Where there is a Variance be- 
tween the Iffue and the Verdiét, 
in what Cafes it will be futt- 
cient for the Plaintiff, or not, 
189 
9; Where there is a fubftantial Va- 
riance between a former and 
the prefent AGtion, the former 
is not pleadable in Bar, —_-198 
10. In Debt touts temps prift not 
to be pleaded after a general 
Imparlance, becaufe repugnant 
to the Imparling, 205 
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12. Where 
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11. Where in Affault and Battery gx Whether the Retr of a Fe- 


a Variance as to the Year, be- 
tween the Deelaration and Plea, 
was held immaterial, Page 212 
12. Declaration on a Bond for 
161. the Bond was decimo {exto 
libris, whether this be a fatal 
Variance, 261, 570 
43. Writ for Imprifonment, Count 
for Imprifonment dozec he paid 
2o/. this is no material Vari- 
ance, 322 
44. Whether Nowenginta hb in a 
Bond will maintain a Declara- 
tion for Nozaginta, 358 
45. Variance between the Bond and 
Declaration, ill, 425 
16. Whether a Declaration laying 
a Trefpafs on a Day within the 
fame 'Term be good or not, 434 
47. Plea, Licence to a Man and 
his Wife; Replication, did not 
give hina Licence, is a fubftan- 
tial Variance, Repleader award- 
ed 450 


18. Mifcomputation in, the Deela- | 


ration helped by Verdict, 532 


19. Where bad Ezglifh in a Bill | 
fhall not be held a material | 
541 | 


Variance, 


Genire, enue. 


LI 


was outlawed, and taken in an- 


other County, he may lay his] 


AGion in this laft County, 6 


2, Condition of a Bond not to | 
hunt in the Plaintiff’s Warren, | 


Judgment pro Def’, becaufe 
Plaintiff did not alledge where 
~ his Warren. lay, 31 


3. Hue tried in the County where | 


the Action laid, 33 


4 


. Where a Perfon had fuperfeded | 
an Exigent againft bim, and | 
yet by: the Fault of the Sheriff | 





mive may be upon a Dies xom 
guridicus, Page 94 
5. Releafe Puis darrein Conti- 
nuance pleaded, without laying 

a Venue, ill, 112 
6. Where the Coroners of the 
County of Lancafter made a 
falfe Return of a Capias utle- 
gatuuz to the Chancellor, and 
he to the Court of C. B. the 
AGion for it is well laid in Mid- 
dk fex, ‘g 191 
7. Where in Debt for Rent, upon 
a fpecial Plea the Veawe may 
be. changed, 260 
8, In an Ation for an Efcape the 
Veuueis not toa be changed, 

. ibid. 

9. In pleading an Award a Venue 
mutt be laid, 268 
ro. Several Objections to a Memire 
in the County-Court, 317 
rr. The like in Shrewsbury, 318 
12. Aion for Words laid in Com’ 4. 
Juftification by an AG done in 
Com B. the Venire is to be de 
Com B. 289 
13. Whether a Wemue may be 
changed after Plea pleaded, 426 
14. Whether Covenant lies in one 
County for hindring to dig 
Mines leafed in another, 437 


| Cerdict. 
/t. Whether a fpecial Verdia& fhall 
be taken by Intendment, 23 
2. Whether Judgment fhall be 
ftayech where the Party died afiter 
Werdia at the Affifes, 79 
3. Whether a Verdict fhall be fet 
| afide: on Suggeftion that mate- 
| rial Witnefles who were fubpe- 
| ‘naedi did not come, 80. 
Be 


4. Where 





| 
| 
| 
| 
| 
| 
| 
| 


/ 
| 





4. Where the Verdiét varies from 
the Iffue, in what Cafes it will 
be fuficient for the Plaintiff, 

Page 189 

5. A Jury (fix and fix) throw a Die 
for a privy Verdiét, which they 
ftand to afterwards, it was fet 
afide,, 414 

6. Where a Verdié& thall be helped 


by Intendment, 449 
7. Repleader after Verdict where 
Iffue not well joined, 450 


$. Whether finding a Déed: with 

a Recital be a Finding: of the 

Matter recited, 527 
Giew. Sce Dower. 


Gill, See arith, /ef7. 2. Reco- 
: heties, fecz.1. 


Gmpire. See Aihara, fect. 7. 
Cod, aid Coidabie. 


ry». Where an Infant and’ another 
aré bound to do’an Aé,- whére 


it may be avoided, or not, 62, | 
139° 


Vv 


. ABond for‘Appearance given to 


a/Sheriff, void for varying from | 


the Writ, 105 
. For what Mifinformation, ¢%c. 


O) 


the King’s Grants may, or may’ 


not, be adjudged void, 172,178 


| 4. In what! Cafes a Demand is; or | 


is. not, neceflary to avoid’a’ Leafe 


for Non-payment of Money, ic. | 


242 
5- A Prebend is avoided’ by’ ma- 
king the Perfon'a Dean. 9. 


fhall the King prefent? = 256] | 


6. Whether the Deed of a Perfon 
Non compos meutis be void, or 
only voidable, 508 


contained iM th 





foregoing Cafes. 
Giles, 

1. How Deeds limiting Ufes to 
firft, fecond, ec. Sons are to be 
conftrued, being made after the 
Death of an eldeft Son, Page 76 

2. Difference between a Feoftment, 
and a Covenant to ftand feifed 
to Ufes, 216, 225 

3. What Confideration of Blood, 
or Money, ec. and how men- 
tioned, may be fufficient to raife 
an Ufe, 249, 368 

4. What Ufes may be created by 
a Covenant to ftand feifed, 351, 

369 

5. Whether a Power to revoke 
and: limit new Ufes may be ex- 
ecuted without a legal Convey- 
ance, or taking Notice of the 
Power, 407, 411 

6. See Covenant, (eZ. 25. 

7- To the Ufe of the Heirs Male 
of the Body of 4. and the Heirs 
Male of the Body of fuch Heir 
Male, only an Eftate for Life 
in 4. 462 

8. See Warranty, /eé. 3. 


Cifury. 

1. Where a Bond is lawfully made, 
an-ufurious taking of unlawful 
Intereft fhall not avoid it, 253 

2. A-Miftake by the Fault of the 
Writer of a°Bond; where there 
was’ no corrupt Agreement, is 
not an ufurious Contraé&t, 264 


W. 
| Caner of Law: 
LAL OER? Wager of Law 


__ttes*in’ Debt upon a 
Judgment in a-Court-Baron, 213 
7R Males. 
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A Table i the Principal Matters 


TUales, 
What Writs go into Males, 
Page 109, 146 


. An Hiftorical Dedudtion how 


IVales became bound by the 
Laws of England, 1735 146 


Tarranty. 


. Of Collateral Warranty, whom 


it bound before Stat. 4 Aun. 
GapuOr 29, 56, 125 


. Fine and Warranty Collateral 


by Husband and Wife againft 
her and her Husband and her 
Heirs, how it bound before Stat. 
4 4. C16. L251 5.7 


. Whether before Stat. 44. c. 16. 


Ceftui que Uje might rebut by 
Force of a Collateral War- 
ranty made upon a Feoffment to 
Utes 5 and at what ‘Time, 162, 

138 


: Whether Conceffi makes a BOs 


3 


ranty, 


. Whether Dedi makes a Wer 


ranty in Cafe of Freehold, 414 
See JOrefcription, sec. 6. 
Hills. See Devite, 


» Whether the Spiritual Court 


fhall be prohibited (quoad the 
Lands) to prove a Will concern- 
ing Lands and Goods, 23 


. What fhort Notes in Writing, 


drawn by the Teftator’s Order, 
might, or might not, amount to 
a Will of Lands before via 
es G2: 143 

By what Words or Name Pact 
may pafs in a Will, ibid. 


. By what -Words in a Will a 


Power may be given to difpoft 
of Lands in Fee, 149, 163, 176 
I 


s- What fhall be held a new Pub- 
eee of a Will, Page 264,292 
6. In what Cafe a parol Averment 
fhall be admitted to explain a 
Will, or not, 655, 292 
we Whether a Prohibition lies to 
the Spiritual Court on proving 
a nuncupative Will ee . 
the 
. Whether a Probate of a will 
by an Executor for Years, a- 
vails him who fucceeds inthe 
Executorfhip, 31 
9. Mandamus lies to prove a Will, 


oO 


POI87 
10. Whether fince the Statute of 
Frauds a Will of Lands be good, 
where one of the Witnefles fet 
his Hand at another Time, 486 
t1. A Devifee is not a good Wit- 
nefs to the Will, 509 


/12, What is a good Signing of a 


Will within the ee BE 
Frauds, 

13. What fhall, or fhall not, ia 
a Revocation of a bop es 
Lands, 541, 

14.. What was a good will of 
Lands before the Statute of 
Frauds, , 542 


Citnelles. . 
1. A Devifee is not a good Wit- 
nefs to the Will, 509 
2. A Peer being a Witnefs muft 
be fworn, 422 


omen, See Baran and Feme, 
The Court of 2. R. has Jurifdic- 
tion upon Stat. P. & M. againt 
taking away Maidens, 444 


CHo20g, 








contained in the foregoing Cafes. 


TUows. See Aktans fo2 Tos, 
and Scandalum MBagnatum. 
1. Suit in Spiritual Court for fay- 
ing he was the Father of a Ba- 
ffard, prohibited, after he had 
been fo adjudged at Seffions, 

Page 283 

. She is a Wisore, and a commoz 
Whore, I kuow her to be a [Vhore, 
whether a Suit in the Spiritual 
Court for thefe Words fhall be 
prohibited, 291 

. Thou art the Son of a Whore, 
and thy Mother ftood in a 
White Sheet for a Baftard, pu- 
nifhable in the Spiritual Court ; 
fecus of calling Whore only, 295 
4. Thou art an old Whore, and 
didft play the Whore with thy 
Lodgers, thefe Words punith- 
able in the Spiritual Court, 297 
5~ Where Words are actionable at 
Common Law, Prohibition lies 
to the Spiritual Court. 0, when 
they are actionable by Cuftom, 

| 298 
6. Words importing that a Man is 
an Adulterer may be fued for in 
the Spiritual Court, 300 


tb 


Les) 


7. Where an AGion for faying a 
Man is perjured fhall be tried 
in the County wherein the De- 
fendant juftifies that the Perjury 
was committed, Page 410 


Cuirits. 


-_ 


. Whether Writs muft always be 
executed according to the Let- 
ter of them, 52 

. Whether in a Writ of Quare 
Impedit brought againft a Cor- 
poration, and miftaking their 
Name, the Plaintiff may amend 
his Writ, 69 

. Whether the Return of a Ve- 
nire facias may be upon a Dies 
non juridicus, 94 

4. What Writs go into Wales, 109, 

146, 173 

. Of Writs of Error returnable in 
Parliament, whether abated by 
Prorogation, 350 

6. Where a Capias muft go into 

the proper County before a 
Teftat. Ca. Sa. can go into a 
foreign County, 422 

7. See Cownration, (ee. 10. €Et- 

r02, fect. 4. 
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Che Cales tw Chancery. 


A. 89, 90, 93, 100, 105, 106, 1155 

F16, 118, 1¥23,-127, 128, 1325 

Braham ver. Bubb, Page} 134, 136,137,142, 143,145, 1465 

53 149, 155, 160, 162, 190, 1925 

A Albemarle vy. Bath, 121 197, 204, 205,°206, 207, 210, 
Ditto, TOP MAUI, 2025 22Ae 25, 26M 27OS 

Alcock v. Ellen, 186 272) 29S 278 207, 
Annand v7. Honywood, 56 | Antrim (Lord) v. Duke of Buck- 
Anonymous, 6, 12, 16, 22, 23,| ingham, 168 
27) 31, 37, 38) 39> 4% 46, 52, | Arundell v. Philpott, 102 
59,60, 62, 63, 64, 65, 71, 84, 85, | Ath’s Cafe, 259 


a Aftrey’s 











A Table of the Names of the Cafes. 














Aftrey’s Cafe, Page 55 
Attorney General ¢. Sands, 129 
Attorney General vy. Bamfield, 268 
Aylofte 2. Duke, 152 
B. 
Bacchus 2. 132 
Baily 7. Powell, 225 
Baker.. Orlibeare, ° 2 
o———  Beamont, 175 
Shelbury, 184 
Barrett, 199 
Jennings, 234 
Ball v. Smith, 230 


Bambury (Lord) his Cafe, 
Bamfield v. Popham, 
Barker v. Kellett, 
Bartie v. Lord Falkland, 
Beautry v. Jobfon, 
Bedingfield v. Zouch, 
Bellafis v Erwin, 
Belton v. Anne, 
Bennett v. Lord Salisbury, 
— Box, 
Berne wv. Varde, 
Beft v. Stamford, 
Bevant v. Pope, 
Binion v. Stone, 
Birkett 7. Coward, 
Bifhop v. Sharpe, 

lithe’s Cafe, 
Bloys v. Bloys, 
Bourne 2. Bull, 
Bowen v. Whitmore, 
Bowyear v. Peake, 
Bravell @. Pocock, 
Bretton v. Bretton, 
Brewen v. Brewen, 
Bright v. Smith, 
Bromiey v. Fettiplace, 
Brotherton v. Hett, 
Browne #. Gibbs, 
Bubb’s Cafe, 

) 





Bullock v. Knight, Page 82 
Bulftrode ». Letchmere, 5 
Burford v. Lee, 210 
Burlace v. Cooke, 24 
Burnett v. Kinafton, 239 
Butler’s Cafe, 50 
Butler v. Wallis, 134. 
——~— Bernard, 139 
G 
Campion w. Ippon, 146 
Car v. Boulter, 217 


Carlifle (Earl of) v. Globe, 
Cawkry w. Parratt, 18 
Chaffin v. Gawden, 
Chamberlain v Chamberlain; 34 

















Ditto, 52 
Ditto, 14d 
Chambers wv. Cotchett, 116 
Chafe 7. Box, 261 
Chifwell 2. Blackwell, 70 
Churchill v. Grove, 176 
Chute w. Dacres, 173 
Clarke v. Perrier, 48 
—s Jevon, ‘89 
———— Lord Angier, 160 
‘Turner, 198 
Cleveland (Duke ‘of) gv. Executors © 
of Dafhwood, 249 
| Cloberry a. Lampen, 24 
Cockes v. Sherman, 13 
Cocker v. Bevis, 129 
Colchefter v, Lord Stamford, 124 
Collicott 7. Hull, 173 
Collwell v. Child, 154 
Combes @. Proud, / 182 
Conway v. Stroud, 488 
Cooke 2. 99 
—_ Walter, 276 
Coppleftone 7. Foxwell, 150 
Cornwallis (Lord) his Cafe, 279 
Cox «. Queenlock, 140 
Cranborne v. Delahay, 169 


Crawley 








ee ee 
A Table of the Names of the Cafes. 





Crawley v. Crowther, age 257 
Croft (Lady) her Exccutors, 2. 
Lindfey and Covill, I 








Croke wv. Watts, Li12 
Curtis v. Smallridge, 178 
D. 

Dacres v. Chute, 148 
Daftorne v. Bolt, 228 

Ditto, 231 
Dalbin v. Prettyman, 133 
Darcy’s Cafe, 28 
Davies v. Beverfham, 157 
Denny v. Filmer, N72 
Dimock’s Cafe, 273 
Dingley v. Dingley, 40 
Doyly wv. Perfall, 138 
Drake v. Mayor of Exon, 183 

— Storr, 205 

Draper’s Cafe, 29 

Duffield 2. Smith, 185 

Dyer v. ‘Tymeweil, 112 
E; 

Edgeworth «. Davies, 159 
F. 

Fatred v. Devereux, 149 

Fellows v. Owen, 283 

Ditto, 286 
Feverfham 2. Watfon, 35 
Fitton v. Lord Maxfield, 88 
Flay v. Flay, 64 
Floyd w. Carey, 218 

— Buckland, 268 
Flud 2. Flud, 210 
Foley's Cafe, , 49 
Fothergili 7. Fothergill, 256 
Freake v. Horfeley, 180 





G. 

Gainsbrough (Lady) her Cafe, 

Page 188 
Garberond ¢. Garberond, 105 
Garfoot ¢. Garfoot, 176 
Gay v. Wendow, Io1 
Gell v. Vermedun, 199 
Gerrard v. Gerrard, 271 
Gibfon v. Gibfon, 223 
Gilbert v. Faules, - 158 
Glover v. Portington, 132 
Godfcall 7. Walker, 169 
Goodricke w. Browne, 180 
Goree v. Marth, 1k3 
Goring w. Bickerftaff, 163 
Graves v. White, 57 


Gray (Lord) his Cafe, 6 


Griffith v. Jones, 96 
Grife 2. Goodwin, 264 
Grubb v. Woodhoufe, 187 
Guavers vy. Fountaine, 99 
H. 
Harvey v. Chamberlain, _ 200 
Hatcher v. Curtis, 6 
Hawes v. Warner, 277 
Hawley v. Cutts, 24. 
Hayes w. Hayes, 138 
Haywood wv. Maunder, 98 
Heath v. Hanley, 156 
Heir azd Adminiftrator, 114 
Herbert v. Herbert, 270 
Herne z. Herne, 248 
Hicks v. Pendarvis, At 
Hillier 2. Hillier, Ilo 
Hitchins w. Hitchins, 241 
Holcroft v. Smith, 259 & 260 
Hodgkins 7. Lutwich, 69 


Hollis 2. Carr, 3 
Horrell ¢. Waldrup, 83 
Howard 

















A Table of the Names of the Cafes. 


Howard v. Howard, Page 72 & A 























Howard w. Harris, 
Humfries w. Griffith, ies M. 
Rigby, 228 | 
Hungerford v. Earle, 120|Man (Sir Thomas) his Cafe; 
Hunt zw. Baker, 62 Page 206 
Pitt, 78 | Manaton wv. Squire, 26 
Hyde v. Seymer, 42 | Manning ». Burgefs, 174 
Petit, 125 & 133 | Maynard (Serj.) his Cafe, I 
Petty, 168 | Merry v. Abney, 150 
Millard’s Cafe, 43 
Mohun (Lord) his Cafe, 204, 
is. More v. Mayhew, 175 
Mofely v. Mofely, 199 
Jackfon v. Eyre, 181 | Mulgraves v. Mounfon, 17 
Jafon v. Eyres, 69 
Jenning’s Cafe, 27 
Jones v. Bradfhaw, 153 N. 
Ireton’s Cafe, 28 
Trod v. Hurft, 224 | Nanny w. Martin, 172 
Newcombe v. Bonham, 67 
Nicholfon v. Sherman, 181. 
= Noell v. Jevon, 43 
Norborne’s Cafe, 282 
Kennesby ¢. Parratt, 183 | Normanby (Marquifs of) 7. Duke 
Kildare (Earl of) v. Kent, 253 of Devonfhire, 216 
Kimpland v. Courtney, 250 | Norton vw. Barker, 190 
Kingflader 7. Courtney, 238 | Nurfe v. Guillem, 132 
kirk v. Webb, 229 : 
Knight v. Adamfon, 106 ‘ 
I. Oldham v. Litchford, 284 
Orby 2. Lord Moore, 291 
Lambe ¢. Parker, 284 | Ottoway’s Cafe, 126 
Lawrence v. Lawrence; 234 | Owen wv. White, ibid. 
Lee v. Hall, 157 :; 
Lefley’s Cafe, 52 
Leukner v. Freeman, 236 P. 
Lincoln (Earl of) his Cafe, 202 
Lifter 7. Lifter, 102 | Parker v. Parker, 58 
Loéton z. Locton, 136 | ———— Plummer, 167 
Lowe ¢. Baker, 125 | Parry v. Browne, lg 
Lower ¢. Neale, 107 | Patrick ‘and Dee, 93 
Paulett’s Cafe, ibid. 


5 Paulett 











A Table of the Names of the Cafes. 


Paulett v. Lady Morley, Page 


263 

Peacock v. Spooner, 114 
Penhay v. Hurrell, 213 
Ditto, 231 
Ditto, 235 
Ditto, 258 
Penn v. Browne, 214 


Perrye’s Cafe, 132 
Peterborough (Lord) a pune 


of Norfolk, 264 
Phillips v. Phillips, 11 
Ditto, 247 
Piggott v. Canning, 149 
Pitt v. Pelham, 134 
Popham 2. Bamfield, 269 
Porter 7. Hobbard, 30 
Povye’s Cafe, 51 
Pratt v. Colt, 139 
Price v. Perie, 258 
Proud v. Combs, 183 
Purefoy v. Jones, 44 
R. 
Radnor (Lady) 2 Rotheram, 
211 
Ram 2. Cartwright, 183 
Randal z. Richford, 178 
Read v. Hanby, 179 
Rich v. Jaques, 174 
Rightfon v. Overton, 20 
Roberts v. Wilks, 161 
Rogers v. Seale, 84 
Rofe v. Trelawny, 106 
Rudyerd v. Nerne, 262 
Rufhworth’s Cafe, 13 
S. 
Salisbury v. Baggott, 21 
Sanders v. Delign, 123 








Savile w Darcy, Page 172 
Scroope wv. Scroope, 171 
Seaborne v. Blackfhu, 178 
Searle v. Lane, 103 
Seymer z. Nofworthy, 128 
Shales 2. Shales, 252 
Sheldon 2. Wildman, 156 
Simons wv. Simons, ~ 274 
Skett v. Whitmore, 280 
Smith 2. Alterley, 136 
Oxinden, r 173 
Pemberton, 184 
Southampton (Duke of) 2, Cram- 
born, a 


Squier v. Mayer, 
Suffolk (Earl of) 2. Gieauvilie, 


146 
Swinnock v. Crifpe, 78 
T. 

Taber v. Grover, 229 
Terwit v. Grefham, 184. 
Tew . 'Thackwell, 174 
Thexton z. Betts, OF 
Thicknefle 7. Vernon, 34 
Thomas v. Kemyth, Bley 
Thornborough 2. Baker, 143 
Tiffin v. Tiffin, 66 
Tilley v. Egerton, 125 
Treguneli’s Cafe, 30 
V. 

Varnee’s Cafe, 53 
Venables 7. Foyne, 151 
Verdall v. Harvey, 161 
Vernon v. Jones, 117 


b W. Wanch- 





























4 Table of the Names of the Cafes. 


W. 

Wanchford 2 . Fotherley, Page 

201 
Ward v. Lake, 180 
Welch v. Welch, 189 
Wheeler v. Whithall, 9 
Williams v. Arthur, — 397 
———— Owen, 181 
Winchelfea v. Norcliffe, 95 


Windham #. Windham, Page 127 


Wifeman v. Beake, JIL 
Wolfton Croft v. Long, 175 
Wolftenholme v. Davies, 289 
Woodman vz. Morrell, ‘er Be 
Worcefter (Bifhop of) v. A Copy- 

holder, 437 

¥. 

Yate w. Fettiplace, eas 
Yorke v, Eaton, 23 


DE 














DE 


Term. Patch | 


In Curia Cancellarie. 








Executors of the Lady Croft verfus Lyndfey and (:.) 
Covill. 


@ that an Anmintftratoz oo Crecuto, in fome Cafles, 
though be committed a Devaftavic in Lato, might De Devatavir, 
relieved in Equity; as an Adminiffrato2 fn London, be- 

fore the Fire, having Leales of boufes, &c. and a great 

Surplus of Aflets above and beyond what would pay Debts 

and Legactes, patd all ag they were Demanded; and after the 

Fire coming deftroped the Doules, which was the greatett 

Part of His Aflets, and then a Oebt upon a Bond ffart- 

eD up, and the Anminiftrato2 was relieved again this. 


[: the Cale of Lyndfey and Covill, tt Was admitted Ares. 


An cafe of a Legacy, it was adnitted that it Mas nO Legacy. 
Due till Demand, and the Erecuto2 o2 Adminiftrata2 hauld 
pay Intereft but from the Cime of the Demand; Et fem- 
ble, that if no Oemand be proved in the Caufe, it will be 
froin the Cime of the Will exhibited. 


Serjeant Maynard’s Cafe. 


H- bought an €ftate of one J. S. and upon the Bar- 
pain tt as agreed, that a Recovery hould be fuffer- 
ed Within the Space of thoee Pears, and he paying bis Ma- 
nep hefore the Recovery was Levey took a Bond a the 

elle 














Incumbrances 
difcovered be- 
fore Money 
paid. 


De Term. Pafche 1676. 


3 Cenda2, that if fo be the Recovery was not tuffered tn the 


BHpace of thee Pears, that the Serjeant reconveping the 
{aid Lands thould be repaid bis MWonep; the Aendy2 ten- 
Dets a Recovery, hut before it was fuffered, a third Ier- 
fon makes a Citle to the Land, and thereupon the Ser- 
jeant erbibited bis Will.to have His Wonep repaid. In 
this Cale it-was. {aid bp 952. Attomey, that tf a Wan Cell 
another's Land, and covenant to diltharwe it of fuch par- 
ticular Jucumbances, and before the Wapypment of the Ma- 
ney other Jncumbances are nileovered, this will prevent 
any Suit foz the Boney till all the Jncumbances are dil 
charged. 

Jt was faid iikewife by 992, Keck, that If there be no 
Covenants again any Jncumbances, pet, if before ap- 
ment of the Boney any are difcovered, the Party map 
retain bis Boney till they are cleared; quod fuit conceff. 
per Cancellar’. Wut it was fain by Sit John King, and not 
Dented per Cur’, that thole mufi be Jncumbances made by 
the Cendo2 bimlelf, 02 otherwile the JParty cannot detain 
the Maney, untels they be covenanted again. But m this 
Cale the Lou Chancellor fav he could give no Relict; 
for here the Serjeant hath patted with bis Money, and ta- 
ke a Wend for Repayment of it if the Recovery were not 
fuffered in thace Pears tine, he recanveping bis Ettate; 
and bere the Recovery being Cuffered, he bath na joetente 
by Hig own Anveement to have tt repaid; andthis Court 
cannot help bim, untels tt Hhould take upon itlelf, where 
any Dan hav a bad Bargain, 92 was cheaten in bis Citle, 
to help him te His Woneyp ayain, and here being no manner 
of Fraud o2 Surpeize in the Cate, tf he be not helped bp 
bis Covenants, be will not be Helped in Cquity ; but foz 
the Waiter of Reconbeping, he held that if the Serjeant 
fhould reconvey fuch Citle as he bad from them, be it 
moze 62 iefs, n2 nane at all, vet being a Relative to con- 
bey, it would habe been well enough; but here the Reco: 
Dery being fuilered accowing ta the Agreement, thounh nox 
thingy patter bp it, be held the JOartp had weil performed 
bis Agreement, and fo ua Reconveptng nez Repayment of 


the Wonep ta be made. 
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Sir Francis Hollis verfus Sir Robert Carr. G3.) 


the Defendant was his eloet San and Heir, and up- 

on the Marriage ofhis Sitter with the Plaintiff, he 

and his Father enter into Articles ta pap sooo I. 
and to fectite it in Wanner following ; and then in one of the 
following Articles there are thefe Tilaws, viz. Whereas a Fine 
‘is intended to be levied, by the Defendant and his Father, of fuch and 
fuch Lands, they do Covenant and Agreethat it fhall be forthe Se- 
curity of the faid Portion ; the Defendant's Father dies, and 
the €ffate vefcends to the Defendant ; and the Platutiff 
exhibits bis Will to compel the Defendant to levp this 
Fine; and upon this twa DQueftions were made: 

Ais Mibether upon thele Acticies an Aiton of Se ee 
would {te >? 

2, Admitting that it will lie, whether upon the whole 
Watter it be pooper for this Court to compel the Crecu- 
tion of this Agreement by lebping the Fine, a2 ta lease 
the Plaintiff to bis Remedy at Law for Damages. 

oa the fir Dueftian, Jt was argued by Serjeant 
Maynard, that an tion of Covenant would well lie, for 

he fata it for a Oound, and (t was ayrecd by the Low 
Chancetie2 and the Counlel of the other jOart, that where- 
forever there if an apparent Gyreement of the Warties 
that an At thall be Done, though there be no erprefs Hn 

0 


T HE Defendant’s Father was Cenant in Tail, and covenant, 


aa - 
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« Rol. 519. 


of Covenant, if the Parties fet to theit Seals, pet it will 
amount to a Covenant; and he cited the Cafe of Maynard 
and Norwood, Hil. 13 Car. Rot. 1091. twhere there was an 
Anreement for the Jaypment of Wonep, and then thele 
Claws follatwed, viz. And it is the Intent of the Parties that 
it fhall be fecured by Bond; this was held to be a goon 
Covenant; and. Bret and Cumberlands Cafe, 1 Roll. 518. 
and Pafch. 20 Car. Rot. 221. Bafhall berfus Scott, Cermoap fo2 
99 Beats, if A. B. and C. fhall Ifbe fo long, grants over 
his Cerm, and there are thefe lows, And the faid Cc 
is living, held a mood Covenant, 

And the Attorney General and Solicite,, wha argued on 
the other Side, agreed all thofe Cafes, becaufle there it 
Doth appear, that there was an Agreement of the Parties, 


and be agreed the Cale of Walker and Walker, 1 Rol. 519. 


and he {aid in Jndentures of Appeenticehip, there are no 
TUows but the fain J.S. hall do fo and fo, and pet it 
was always helt a pood Covenant. 

Wut here appears no Agreement, only a Recital, that it 
ig intended that a Fine tall be levied, and that thal not 
make a Covenant, for it fs almoft tn eberp Marriage 
Settlement, (Abereas a Marriage is intended to be fo. 
lemnized, &c. and pet if one of the Jparties will not mat. 
tp, tid Aéion of Covenant will lie. 

But to that it wag anfwered, Chat the Cales are not 
alike, fo2 here in the precedent Atticles there ig a Cove: 
nant to give further Security, and then come in thele 
Mos, andslo taking all tenether, certainly the Intent 
of the jatties doth well enough appear. 

Gnd to this firft Point, tt was hela by the Logan Chane 
celloz Finch, that an Aion of Covenant would well enough 
lic upon thefe Clioids, fo2 taking all together by coupling 
the Covenant to fecure with this Article, itis berp plain 


- that tt was Intented bp the Patties ; and He faid whatla- 


t-Rol. 519. 


Agreement 
executed jin 
Specie. 


ever Doth amount to a Colletivbe Intent to Do an Aé un- 
Der Mand and Seal, will make a Covenant; as a Leale 
made pielding and paying a Rent to a Stranger, though 
the Referhation be void, pet an Aiton of Covenant will 
Ite. 

Co the fecand Queftion, it was argued that the Party 
ought ta be left ta bis Remedy at Law fo. Damages, anv 
not to compel the Crecution of the Agreement, becaufe 
when the Defendant fealed thele Articles he had no Effate 
in him, and tf be had levied a Fine, tt could onip have 
worked PP Eftoppel to extinguifh a Right, and though he 

hath 
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hath now an Cftate in him, yet be aught not to do tt, pa- 
ving no Cflate th him at the Cime of the Articles ; and 
this map be Dangerous tn relpek that tt {5 ten Pears finte 
the Sealing of the Articies, and there map be Tutumbean- 
ces that by this Weans would be avofoed, anv here the 
Plaintiff may have his Adion of Covenant, and fatistyp 
Himlelé by the perfonal Covenant ; and 2. Solicitor cite 
Sit Richard Minfhall’s Cafe, where there was a Covenant, 
that ail Fines to be levied fhould be to fuch Giles, and ak pine to UG. 
terwarns a Fine ts {ebled and other Ces Declared ; and tt 
was Heid that an Aiton of Covenant would well {te. | 

But the Lod Chancella2 decreed the Levping of the Fine, 
foz althounh the Oeiendant bad no Effate in him at the 
Cimie of the Articles, and fot the Will had been then er- 
hibited, (t twas not in his ower to babe Dene it, vet that 
is tio Reafon thy he ould not be compeiicd to da it, now 
it ig In his Wotver ; and it may be a Queftion whether a2 
no, (€ a JPurchafler cathe tn without IMoatice, the Lands 
fhould be hound by this Agreement in Equity; and fo it 
was decreed that the Fine fhould be lebten. 

Gnd it twas fad in this, Cale that if a Ban covenants 
too a Ching thatis not tn his ower, this Court will 
lap Dim by the Deels. 





Bulftrod and Lesdaare we. (4) 


T was tuled in this Caufe, upon a Demurrer to a Will pte sie 
erbhibitcd fo the DOilcavery of Leeds in the Detendant’s 
Poflefion, and of the Contents of other Oeceds which he 
had feen of 992. Dingley’s Eftate, that the Oefenvant be- 
ing a Counlelior at Law fhall not be bound to anfwer 
concerning any CUritings which be bath feen, nor fo2 anp 
Chingy which he kuoweth in the Caule as Countetlo; but 
if any Ching came to his Knowledge before be was a 
Counfelioz, o2 upon any other Account, be thali pave 
the Prtvilege of the Bar, andis not cbliged= to anfwer ; but 
a Cale was cited tn Bridgeman’s Cime, of Morris and Clay- 
ton, that they betuy but Scriveners Mould not have that 
Pxbiiege; and the Low Chancelis. mabe if a Ooubdt, 
if a thing were revealed, under the Condition cf Secre- 
tp to one that was not a Barrifier, whether o2 na he 
would oviige him to anfwer. 


Cc it 
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(s-) 
Joint-tenants. 
Note. 


(5 b.) 


Injunction. 


(6) 


Truf. 
Father and 
Son. 


T fwas Held by the Lod Chancellor, that {€ tino Foint- 

tenants erbibit their Will in this Court, and one te. 
leafes, this hall not in any Relpes prejudice the other, but 
he fhali proceed. 


“AT Injunsion wil never be granted upon a Bill, and 
Gfidavit ta ffay any Proceedings at Law, till the 
Ocfenvant prays a Dedimus, 52 fs tn Contempt. 

An Jnjunkion upon a Dedimus muff never be granted 
concerning the Pofletion, but only to tay JPoceedings at 
Law, and Jordaine a Clerk of thig Court was under he. 
rp fevere Cenlure for making out fuch an one. 


Lord Gray’s Cafe. 


He purchated Lands in bis eltett Sons Mame; the 
Money was paid by him, but the Oeed mentioned it 
to be paid by the Son, and an Acquittance was given fo it 


Vice pohCake tq the San; the Father took the P.ofits all bis Life, anu 


Poft Cafe 36, 


212. 


(7) 
Mortgages. 
Poft Cafe 13. 


= 


Diterfe Ceffiimontes there were of each Side, Come feeming 
to limply a Cruft, and others the contrary : Wut here the 
Low Chanceliaa lato down this Warim, Chat when a Fa- 
ther purchafes Land tn the Son’s Wame, prima facie thig 
fhall be intended a J.0vtfion for the Son, and hall never 
be taken to be a Cru without moft clear Evidence and 
jPeoof, untlels Come precedent Declaration canbe proved; 


fa tf a Father purchafes Land in a Sows Mame, intend- 


Ing it a [O.obificn fo2 him, be thall not afterwards vatle a 


Trufi upon this for Himfeif by any fubfequent Declaration, 


Lut perhaps there map be fuch fublequent Circumftances 
as map tinply a poeeceBent Declaration; but tn this Cale 
je would pike na Judgment, but perfraded an Accommea- 
bation, 


[® A. B. and C. habe theee fucceflive Doetrares of the 
fame Land, and C. that ts the lat Woatgayee, buys 
in the DAortwage of A. the firft Wortwagee, B. the feconD 
Mortgagee ali not be let into the Mortgage upon the 
JPapment of the Money that was due to A. uniels alfo he 
pay what was due unta C. unlefs C. had IMotice oh 

I git 
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Mortgage unto B. before he took his Wortwane; for C. be- 
Ing in Poflefion and having a Citie at Law, Equity will 
not put him out unlefs Moatice can be proved, fo2 if he 
took a Mortage, not knowing of the Woatwage to B. there 
was no Default in him, 

And fo it feemsta me, that if A. have a Wortnave of 
Lands, that are afterwards motganed to B. if A. lenos 
moe Money afterwards upon the fame Moatnane, he 
fhall hold to fatisf bimlelf both Sums, unlefls he had 
Motice of the Wortgane ta B. before he tent the tate 
Sum of Money. 





DE 





€8.) 


Fraud. 


DE 
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Lord of Banbury’s Cafe. 


HE 10 of Banbury voluntarily makes a Leafe 
for Minetpy-nine Pears, in Crufk fo2 raifingy 60001. 


fo his Childe, with a Wotwer to revoke it with 

the Conlent of bis Lady and theee move of her 
Ftiends ; afterwards he having Occafien fo. Wanepy, pe- 
bails with bis Lady and the.atber thee to confent ta a 
Revocation, which they din fa far as to chatye it with 
2ooo]. fhich my Low bhowrotwel of Sir Huic, and thet 
to be fubjet to the firft Charge ; afterwards bis Lady dies, 
this being fetticn upon ber fo2 a Jotnture, and the Jotu- 
ture Setticment took Matice of this Power, and the Re- 
pocation, and the Wortwane to Sir 
not appear cither by the Wotwnage ta Sir Huit, 
02 by the Jointure Deed, whether 02 na this Revocation 
Was total o2 not. 

Fir Point, Hether o2 no this fir Settlement, being 
Doluntary and with a Wower of Redvecation, fhould be 
belo Fraudulent within the Stat. of 27 Eliz. o2 not; anv 
asta that my Zoo Chancellor Held that tt hould not, be- 
Caule this was not an abfolute Power tn mp Low, but 
De muft have the Confent of bis Ladp and the other thee. 

Gnd upon that he took this Difference, that tf a Man 
referves fuch a Power, with the Conlent of J. S. whois 
his own Relation, o2 ane that map be fuppofen to ay 

I 1s 
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bis Command, that hail be Fraudulent within the Sta- 
tute; but if tt be with the Content of others, as here it 
fas of his Wife's Friends, whacannet be fuppoten ta 
confent but upon very good Gourds, there tt will not 
be fraudulent. | . 

Gnd be cited Bennet’s Cafe, 19 Jac. tubere it was adjudey- 
ev, that a ©ant cf an Gnnuity with a [Power of Revoca- 
tion, provided be fettied another Annuity as yood, wag 
not within the Statute ; and he laid in that Cafe the 
LoD Hobart Heid, that if it were a JPoiwer ta revoke with 
the JDayment of 201. only, that ould make tt not within 
the Statute. 


SHecond aint: De held here was a Cuficient Motice, fo2 Notice. 


although the Conveyance, that menticned the Revecatt: 
on, Did not recite it in hec verba, pet when there was 
otice of a Wevoration, the Parties curht at their Peri] 
to inquite into the Crecution of tt; and he fad it was 
held in mp L020 Crawly’s Wale, that where there is a- 
tice of a JDower to revoke, the Patties at their Perit 
muff {ook to the Erecutton of ft. 

Aud he fad that where a Wan doth, with rood Advice, 
make an honeft Settlement for the Support of bis Fa. 
milly, tf it were not fraudulently made, tt hall not be {ee 
alide without reat Circuméfattces. 


Wheeler verfus Whitall & al’. 


| 1° Wheeler Having fibe Daughters debiles his Lands to 

William Wheeler his Son, andthe Heirs Wale of his Go. 
Dy, Remainder to William Wheeler and Hig Deirs, upon 
Condition that he fhould pay sool. to {uch of his Daugh- 
ters as fhould be then libing. 

And tf Sit William Wheeler fhould refule to pay the 
sool. then De dDebiled tt to bis Daughters and their 
Heits. 

Sit William Wheeler dics, living William Wheeler the 
Son, wha was Cenant tn Catl, and devited this Rever- 
fion to William, the eldett Son of His Couflin Jo. Wheeler 


of B. whereas His eideft Son was named Andrew ; Willi- Miftomer. 


am Wheeler the Goan dies without Fue, Andrew the latt 
Dewilee refuled to pay the sool. to the Daughters fo2 
thee Pears, but now profered to pap it, provided be 
might habe the Land. Jn this Cale two Quettions were 


ftirred, 
D 1. Che: 


C9.) 








IO 


11 Co. ate 
2 Roll. 44. 





Forfeiture by 
Breach of a 
Condition. 


De Term, $. Mich. 1696. 


I. CUbether Andrew fhould take by the Devile, being 
mitnanied ? ana fez that {t was bela clearly that be thoulp, 
becaule theunh bis Coaftian Mame was miffaken, pet 
there was Certainty fuflictent ta aicettain Him, ang 
that was fo cleay that the Counfel did not much init 
upon it, 

But the Great Quekion was, Mibether 2 no, wher 
Andrew fad forfeited bis Cftate by Refufal to pap the $0: 
Hep, he fheuld now tn equity be aumitteo to tenner tig 
Maney and Caimages, ayo be reftayd to the Cate, as 
a Bortgang2 fouls in cafe of a Wortgane forteited ? 

Gnd a Cale wos cited between Wallis and Grymes, where 
the Cenditicn fo. Payment of the Waneyp was pece- 
Rent ta the Effate ; aud vet, though the Maney wags not 
paid jn Cime, the arty iwag telteved bere. 

Guether Cale tetween Pulifton snd Puliften WES CiteD, 
where a Ocvife wag to big Ciife, of Guang, &c. fp the 
Payment of bis Debts ; ul oH Cenvition that, if A. diy 
Bay the Debts in tueh a Ame, be thauld pave them, 
A. DID Net pay the Wonep in Cime, and pet be han Re: 
ifef bere fo2 the Ooods, upon Dapment of the Donep at- 
terwarne; becaule in thefe Caleg the Canvdition ig tooken 
upon as a Hecurity only fo2 fo much Donep ; and there 
it ts fo this Court will gibe Relics, 

Gnd Keck faid that the Difference was taken by the Low 
Chief Fuftice Hale, in the Cale between Fry and Porter, 
between a C pnpition fo, [apmrent of Denep and a col 
fateral Condition , fo2 where the Condition ts collateral, 
as if nag in that Cale, hat to marry Without the Conteng 
of fuch a erfon, there the Dacriage without Confent tg 
an ablolute Forlettuce, {€ there be a Limitation ober, be. 
cattte there can be ng Recompence given fo2 that; but 
here tt 18 fer jPavment of Meiicy, though the Banep 
he net paid at the Dap, yet Payment afterwards with 
Damages i5 a Satisfation. 

Gnd that was the Reaton of the Cale of Davis and. Hat. 
ton, fo2 that ag a Warriage without Content, and a Limi 
tation cvet; and there thig Court will give no Reliek a. 
wank the Pertog ta indom the Cftate ts limited over. 

Mut nate; Jt there be no Limitation aver, fuch a Con: 
Ditian 1g Hae in Terrorem. 

Gin in this Cale the Lon Chancellor held, that thig 
Convition being for PPapment of Boney, although in 
SGieriinels of Law the Cate were fofeited bp, the ems 
FEDHIERE: of the Boney, and although there were an capi 
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Limitation ta the Caughters, pet this was but as sit were 

a Wortmare 02 Security of Weney, mio the Daughters 
ane paiv the fai Baney and Damanes, they were at no 
Damage; and (0 decrees that Andrew payiig the fame 
fhould jade the Land, 





Phillips verfus Phillips. 


NE W.P. was Uncle both ta the jplaintit and Oe- 
fendant, and having lent the Ocfendant Cwo theuland 
Bounds, be makes bis Mili, and by tt doth Devile, that 
after bis Debts paid, the Refibue of all bis Oocds, 
@hettels, Orvis, Shipping, &c. Hall be Divided betwirt Moiery ée- 
the Plaintiff and Oefendant, bis Mephews, and makes vied 
fhe Defenvant js Execute, and dies. Che Queftion 


{s, 

r. MUbether o2 ne this 2ccol, thouid be thacwed into 
Doatchpot amoung the Celtatoys Eftate, ta be divined 
hetiwirt the Ockendant and the Piatntiff, with the Reti- 
Duc of Gis Goods, 02 whether the Defenvant hauldnot have 
a WBoiety of the Reiidue, befides this 20001]. bhecaufle this 
Debt was ertinguihed, as was objezed, by the Deferdant’s ' Cr. 373- 
being mate Crecutar? 

Gun to this it Was argued, that tt fhould not, for al- 
though, cg it was agreed, a Debt Due fram an Erecuta 
fhoula be Aleta in Law to a Crediter; and fe in Equity, ates. 
ff a patticuiaec Suit were given fo2 a Lemacy, and there 
were ust Affects belides, it fhouldbe Gilets fo this Leqacy. 
But here it wag urged bp 2. Attagney, that this Cale 
Differs front that, fo2 there ts aii apparent Intent of the Cee 
flato2, that the Lematece fhaula babe fo much; but bere is 
oulp a Devite ot tie Welinue after Debts, and na appa: 
rent Autent that thig 2000]. fhauld be computed tn with 
the Refigue, and then the Debt beiny in Law ertink, 
there is tia Realon to rebive if then no Intent of the 
Cefkatarappears, 

Wut ehe Low Chancellor held cleariy that it thauld 
noe be evtink, but Hould be cali wits the Refidue of the 
Eftate, efpectaily in this Cale, where Ocbts are parttett 
larly metitioned ; and this bas a Debe at the Cime of the 
making of the CUHl, ann tf the Cia Debts Had not been 
In, J pelighe f€ would have heen all one, but that made 
f€ more ftrong. 

Gnd 











Afffets. 


Houfehold- 
Stuff. 
Pott Cafe 7 73 


Property. 


Money upon 


a Mortgage, | 


whether the 


Heir or: Exe- 


cutor fhall 
have it. 


Poit Cafe 17, 
Idd. 
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Qnd it was averred in this Cafe, and anreed per Can- 

cellar’, that itan Crecute have a Leale for Pears, deter- 
minable unon the Life of J. S. which fs by a reafonable 
Cftimate wath 200). tf the Crecute2 will not tell this, 
but keep if, and J.S. dies in a Harte Cime, pet he Khali 
anituer the Clalue of it at the ime of the Death of 
the Ceflatez; fo2 it wes Gis oen Fault that he woul 
not fell it; and fo on the other Dand, if he fhould keep 
if, and J. S. thouin live fifty Bears, be Mall anlwer fo no 
more, ficcaule here {fs a contingent Gain; but tf minht 
Have been a Lots; and as, tf tt bad been! damnum, be 
fhouid habe bem tt, fo being Oain he fhall receive it. 
“Gnetber Woatnt was, Wibether Plate fhould pats bp 
, the Mame of Doulepold-Stui; and tt being late that 
was tn comition Cte about the Doule, the Counfel would 
not fais upen it but that it Hhauld; but if tt pad been 
JPlate lait up, it Ceemeth that it Mould not. 
Another Point was, Che Ceftator had lent the jplair 
tiff 4001. and after din Declare that he had given it him; 
whether this fhoula be put tn batchpot? And per Can- 
cell it fhail; for 1 it wete a Debt at fir to the Ceftato2, 
he hall not afterwards talk bimfelf cut of tt. 


N a Cale bettreen the Deir and Crecutor of a Wort- 

gagec, Who fhould habe the Wonep Due upon a MWoaat- 
gage forfeited, which wes made to the Wortnagee and 
bis Deters, Jt was Declared by Log Chancello, Finch, 
1. Chat when, upon a Wartwage, Wonep is made paps 
able ta the Deir op Crecutar, there before the Day, a2 at 
the Day of Papment, the Moatgayor hath Cletian ta pap 
it to which be pleafeth; but after the Day of Papment 
is ober, and the Worthaye forfeited by Law, though 
Equity Doth give the Woartgayor Reltefl, fo as upor 
the Wayment of the Money he thall have bis Land; pet 
Equity will not revive the Cleétan of the Wortgayor ta 
pay it to the Deir og Crecutor; but then He hall he 


- forced to pap it ta the Crecutor, becaule it came out of 


the perfonal Cftate of the Cettator, and thither tt thall 
returit. - 
But i€ in the Wortgane neither Heir noe Crecuta2 
be mentioned, then after the Death of the Woatragee 
the Law determines it to he patd to the Crecutor,, - 
Gnu in this Cale the Moncey was DecreedD ta the Cre- 


Nota, 
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(11b) 
Nota, Chat it was faid by Lo Chancellor, Chat tf Trustee ce: 
an €ffate be made in Crutt for thoee erfons, and tuo) Sel 
tefufe, the other Hall have the whole Crutt. roe 
But Serjeant Maynard Held the contrary, and faid it tl 25: 
was not itke an Citate at Law paficd by Deed, for there 
hen one of the jIarties refule, the Oecd is veid as to 


Him, Sed quere differentiam. 


Mr. Rufhworth’s Cafe. C2) 


FT was held that tf a College Leale be moatraged, and Motgageere- 


news a Leafe. 


the Motwhanece rencws his Leate, that this thall be 
fo2 the Benefit of the Bortyagqn, paviny the Wortagagee bis 
Charges; and per Lod Chancella2 the Leflee of a College, 
&c. hath a Cenant-Right tn France and all other JOlaces 


 almoft but here, and the Collene are bound to iet him 


renew, but the Law ts not fo here; but Haweber the 


Portnarce Here doth but graft upon dis Stock, and tt 


fall be for the Wortgagors Benefit. 


Cockes verfus Sherman. (13.) 


poe {uccefibe Wortgances of the fame Land; the fifth subsequent 
Bortgagee bups tn the thee firfi Bortgares, and beeen 
then exhibits his Will again the Wortwagar to exclude pyecedent 
him sf bis Equity of Redemption, and bath the Land Mortgage. 
decreed to him abiolutely. 

dn this Cale tt was held per Finch, Chanceiloa, 

1. Chat the fourth Wortwagee pan. an Cquity of Re- Ante cat z. 
Deinption, but pet be thowin nat be fet in to redeem 
untefs be fatisficd the fifth Wortgage, which was fub- 
fequent to bis, as well as the other thyee that were be- 
fore it; fo2 when a Yurchafer 02 Wartnagee lays out 
His Bonep bona fide, not Havtuy any WMoetice of the In- 
cumbances, he map fortify bis Eftate and Citle as well 
as be can, and when he bath got a Citle in Law in bim, 
as here be bath by the precedent ABortgagnes, tits 
Court will never take it away from him, without re- 
imburfing bim all bis Woney that pe fis out upon it. 


E And 








o 
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Notice. 


Gud tf the Wurchefer fave Motice of the Ancumbances 
at tye Cine when be buys tn the peccedent Wotya- 
nes, it ig net material, fo that be Gad tt not at the 
Cime of the Wurchate. 2 ae 

2. Jt was hein, chat ff there be tiea Wartrages, and 


‘a Wan babing Wotice of them twlil come and purchate 
and buy tn the firf Meztmane, and fo endeavour ta De- 


feat the fecond ABartwarce, in this Cale the fecond 
WMortreagee foal be let tn, upon PDapment of the firk 
Mortwrage Weney, witheut anp Berard te the [Purchale 
Money, fo elfe hy this Weans any Wan that ts a 
fecond Wortnanee mitaht be cheated, and have na Re- 
mcdyp. 

3. JE teag held that the fourth MWotwamec was not. con- 
cluded by this Decree, being neber made a [Party ta it; 
and although bere be a great MDilchicf on one Mand, 
that a@ QWotnenee after a Decree anain the DWort- 
manor ta forecicte him of his Cquity of Redemption, 
frall neber knot when to ke at reft; fo2 1f there he 
aup other Jncumbances be ts tll able to an Qe: 
count ; pet the Anconbenience tg far greater on the o- 
ther Give, for 1 a Wortyaree, that ts a Stranger ta 
this Decree, fyould be concluded, he would be ablolute- 
ip without Remedy, and Iofe his whole Money, when 
perhaps a Decree may be husdled up purpolely toa cheat 
him, and in the mean Cime (be being paid bis Anter- 
eft) map be iuiled aficep, and think nothing of ft ; 
whereas on the other Dand there fs no yoejudice but 
betug fable to the rouble of an Account; and if fo 
be that tere ftatem bona fide between the Mortganor 
and Martmanec, tn the Guilt wherein the Decree wag 
obtained, that ali be no moe rabvelied into, but for fo 
tong all and untouched. 


Fnother joint in this Cale was, Mere was a Fuge 


ment that was niben by the Woarteano, precedent to 
the fourth Mortgage, and was fox Security of four hur 
Den Pourids, but was fattsfied before the fourth Wat. 
Rage Was made, and the Bond delivered up upon which 
it was obtained, but after the fourth Wortgage made, 
the Canute, of the Judgment boewowed four hunded 
Pounds moze, and thee Pears after the Lending of 
the Wonep, it was Declared that this Judgment thould 
ftand for Security of that Money; and afterwards this 
Judgment was ertended, and the fifth Wortgagee buys in 
the Crtent of this Judgment. 

a IRe- 


aS ee a a ee eee 








In Curia Cancellarie. 1S 


Refalbed, Chat this Judgment whould be fet alide as 
to the fourth Mortyaree, and fhould not ftand in Hts 
May, fez when the Judgment was once fatisficd, and 
kept a foot, if was tn Cruft for the Conufor; and whet 
Wsney ts advanced afterwards, and no DBention of this 
Judgment at the Cime of the Lending, this Deciarati- 
on afterwards hall not keep it on foot ta defeat a JPur- 
chafer ; but tf fo be the Creditor had lent this Wonep at 
firft upon the Jolpet and Security of this Judgment, 
pervaps tt mtght babe bern otherwife. 





DoE 
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Quadraginta Bond was tn Quadraginta libris, conditioned fo2 
pro Quadrin- the Payment of 1801. 
le Che Court decreed this to be good pro Qua- 


dringentis, by Reafon of the Oeatnels of the 
Sum exrpeefied in the Condition, though na Woney was 
proved to be lent upon tt. 

Gnd by Lod Chancellor, i it had been Quadragenta, 
ft had been good in Law fo2 400 I}. 

And it being Decreed good fo2 4ool. the Court faid te 
fhould have all the Cffets of a Bond, and the Dbligne 
being Dead, tn this Cale they Decrecd it thould charge 
the Deir as fav as bis Affets, as well as the Crecura ; 
and that it fould be fatisfied by the Erecuta2 before anp 
Bond that Judgment was not obtained upon before the 
Dap of pronouncing the Decree; but the Court admit: 
ted that Judgments upon Bonds obtained after the 
Subpena, and before the Decree, hould be preferred before 
it, though the Contrary twas p2efled. 

And in this Cale Keck cited the Cale of Savage and Brown, 
where a Seal being boke off a Bond, this Court decreed 
it good, and that after it was decreed good it ought te 
bave all the Cffets of a Bond ta charye an Deir, &e. 
But if Heirs be not mentioned in the Bond, this Court 
wil not charge an Deir. 


I Lord 

















In Curia Cancellarie. 








Lord Mulgrave and Sir Jo. Mounton. (15.) 


1. pe INT, Whether, where there is Cenant in Call Finedby te 
of the Otte of the Ring, with a Remainder tn the 

Crown, and he levies a Fine tuthe King, whether thts 

be refftained bp.the Statute of 34 H. 8. 

And tf was beid per Cancellar’, afiifted with the Lav 
Chief Juftice North and Juftice Jones, that tt was not, 
but that this Fine Hhouid bat the Fflue; for tt appears bp 
the jeamble of the Statute, that it was made to prevent 
the Alienation by Cenant in Cail; that the Memory of 
the Rings Bounty might be peelerved, and where the €- 
ffate comes whally back to the King, there tt fs in the 
ing’s Jower to prelerve the Bemory of His Wounty, et- 
ther by gtving tt back to the fame jparty, 02 what other 
Way he pleafeth. 

And the Loy Chancell{o2 fata, this Point was adjudged 
in the Carl of Northumberland’g Cafe, 5 Jac. 

2. Point: Che Wing teales a Wanor and BDines, AND Grant of the 
withal grants that the Leffee hall hate the foie Gending King. 
BE Alism, relerving out of the Jwemifies 10coo}. per Ann. 
to Himfelf, and 1640). per Ann. to the Loo Mulgrave. 

Che Queliion was, Mfether o2 no this Grant (being 
pod fo2 Sart, viz. fo the fole Gending of Ailom,) hail 
be bain for the Ref 2 

AE it weve tn the Cafe of a convnen [erfon, it was held 
thatit might be mood for Part, and voidfar Wart, although 
the Belervation was intire ; ag the Low Chancciior put the 
Cale, fa Wan Leafe Land anda Stock of Sheep, ana 
all the Sheep die, vet the Rent thal continue. 

Wut (twas urmed Here, that the ing ig seccived tnhis 
Grant, (62 here it ts plain that be bwin. tnteuy ta grant 
the {ele Gending ef Dem, whieh be could not bo, But 
Sir J. King took a Difference, where the Wing is miftaken 
ft Watter ef Fact, there His Grant hail he werd, but not 
Where be miftakes the Law, and cited the 10,0 Shandos’s | © 43: 
Cale, 6Co. 55. 
~ But the Court feemed ta ineline that the Grant was 
HOD, it appearing upon the Face af the Grant, that che Ring 
Pas Deceived in the very Qubllance of the Grant, and the 
Bent being intivelp cefervwed cut of the (Ubhale. Sed Curia 
Advifare vult. 


iB Dre 
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(16.) Cawkry verfus Parrett. 


Power to a Leaves 16001. to his Wife, to diftribute (if the 
Mee a Hhould marry again) amongt bis Childen as the 
as fhe fhould Hhould chink fit, and dies, leabing thee Daugh- 
think fit a- ters by her, and one by a foxmer Center; the 
ee « Tife marrieth, and after AWarriaye dilpoleth of 14501. a- 
mong her own thee Daughters, and only sol. ta the 
Plaintiff, who was a Daughter by a former Center. 

And it was argued at the Bar (and ¥ think the Opinion 
of the whole War was) that thefe Clog, as the fhould think 
fit, DID gibe the Wife a Power of difpoting unequally, o2 elfe 
they mutt be void, and tf they be once admitted, there can be 
no Bounds fet to that Inequality; but the map give ag 
MUCH as fhe will ta one, and as little as the will to ang 
ther ; and for that thep cited the Cale of Audita, Oldifworth 
and Sir William Juxon, Erecutoz to the Archbithop, wha left 
roool. to be diftributed by bis Erecutos among his Ser- 
vants, ag be fhould think fit, baving relpek to their Quali: 
ty and Condition; and be having fome JPeck avaintt Oldif 
worth (Mo was Gecretarpy to the Archbifhop) gave him 
but sol. and gabe the Coachman 1501. and Oldifworth pae- 

PokCafe or. ferred a Bill in the Exchequer, but coula have no Ree 
fief; which was faid to be a fironger Cale than this, be- 
caule of the Cos having Regard to their Qualities. 

I and 
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Gnd it was faid that the Warriage could not alter the 
Gale; for a Feme Covert minht erecute a Power, might 
be Attomey to ber Husband, and tnfome Cafes, tuhere 
fe was Crecutrir, minht fell to ber Dusband; which was 
admittea by the Low Chanceliop, 

952. Attowep put this Difference, where a Cru was lett 
to a Feme whilft the was fole, without any Wention ce 
Der Marriage, there if the married the loft her ower, 
but if the were Covert at the Cime oben the Crufk a2 
Power was given to her, fhe might erecute it well enough. 

But the Low Chancellor fet afide the Diftribution up- 
on this ©ound, becaule when the Husband intrufted the 
Wife with this Power, bis DOelign was, that bp this 
Means the Childen Hhould be kept in Dbhedience and tee 
| tpetful to ber, and if either thould misbebave hertelf, tt 
fhould be in ber JPower to chattife her; but this Realon vide potcae 
fails when the marries again, and then tt twas the Intent '2- 
of the Husband that the Hoult make Diffribution before 
fhe married, 
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pioteaEe Mortgages in Fee ta B. the Boney not being 
ae paid at the Dap, B. the Motwanee enters, and 
. lending the Woatgage. mow Woney, reinteotis 
the Wartweo2; Ponta that tf he did not pap 
sool. at the Day, that then be thould re-enter. B. the 
Wortrayee dies, the Deiv of B. teleales the Condition ta 
A. the Erecuto2 of B. prefers his Bill agatnt A. the Wot: 
nayo2 and the Deir of B. the Wortyagee to have the Wa- 
rey. Cron a Demurrer, Finch Loya Chancellor took 

thefe Rules. 

r. Chen a Man motyages Land, with a Candition 
to be batdD upon JPapment of Boney at a Day, and nei- 
ther Deir nor Crecutorts named, tf the Party die before 
the Day, the Law confirues this Payment to be made to 
the Crecuto2, to2 Littleton’s Reafon, becaule this Wonep 
lent Went out of the Moatwnance’s Perfonal ECftate, and 
thither t¢ fail return, 1 Inft. 209. b. 

Ante Cafe. JE the Waney be itmtted to be paid to the Woatranec, 
PokCaler44- Hig Meirs a2 Executors at fuch a Day, there if the Aoat- 
Hager dfe betoe the Day, the WParty hath his Eledion, if 
He pay it at the Day; but if he do not pay it at the Day, 
then itis erpoeilp Itmited ta no Body; and this Court gives 

it conitautiy ta the Executa upon that Reafon. 
I And 
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Gnd though tt vas urged by the Attoaney General, that 
Here the Wortwaya, by the Acceptance of tog Retntesit- 
ment had ertinguihes bis Equity, pet per Cancellar’ this we- 
ing originally a Wortgaye, anv being continucd ftili fo2 
a Security of Woney, there remains Kill an Cquity foo the 
PW otgagor. 

Gnd pe fatv, if the Wartyarar hav Election, any Cime af. 
fet the Day, to pay the Weney either to the Deir o2 Cre- 
cutor, it would be bery tneanbentent, for then be would 
make bis Warkets, and he that gave mot ould bave the 
Boney; and it weuld be a Dower not fit to be left in 
the Wreatk of the Chancello ta vive it to one oy the other, 
and thercteve tt always noes to the Crecuto. 

Jt was fatd per Cancellar’, that in fome Cafes this Court 

cakes Motice of the Civil Law, anv that is the Reaton, why 
that, if a Wan Devilesa Lenacy ta a Son o2 a Daughter, 
&e. previted that he o2 he marry with the Cenlent ot 
the Crecutar, &c. tf the Party marcy without the Con- 
fent of the Erecutar, yet he thall have the Lenacy in thts 
Court; and the Reafon why this Court oecrees it fo, 1s 
Becaule by the Civil Law fuch a Condition annered ta a 
Legacy is vot. 

But tf the Oevife be, that, ff he 02 he marries wthoul condition ix 
the Conlent of the Erecuto,, J.S. hall babe the Ler Lerrorem.” 
Kacy, there this Court will give no Relief, but J.s. hall 
Have it; but 952. Attorney fain that by the Dvinton of PotCalezer. 
feveral Overs in a Cale now depending the Civil Latv 
is atherwife ; andin this Cate, though a Remainder be t- 
mited over, pet the Condition is only in Terrorem. 











Salisbury verfus Baggett. (18) 


and that an Entry into the Land would not ferve, becaufe She eis, 
the Cutty ts not fateful, but the jarty mutt bung dis 
Subpeena, 02 elfe he twill be barred, 
And an Cntrp wil in na Cate ferve the Crirn but where 
the jParty hath a Bight of Entry, therefore if Ce- 
nant tt Cail diftontinue, and the Drilcantinuce levp a 
Fine, and then Cenant tn Cail die, the Cntrp of the Ie 
luein five Pears Cime will not ferve the Curn, becaule 
bis Entrp ts not lawful, but be mut being His Formedon tn 
fie Pears, ovelfe he will be barren. 
G 


ana 
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And he faid the Statute of 4H. 7. 24. Had altered the 
Common Law; fo2 nswan Cntry of a Claim at the Foot 
Of the Fine would nat ferve; but there mutt be now either 
an atual Entry 02 a Claim, fe2 fo it is appointed by the 
C6208 of the Statute. 


C 9.) 
Statue of Ei aes was preferred by a Shopkeeper again one that 
; Was about firteen Pears fince bis Appectitice, to have 
an Account of Him; and the Will fet forth, that there were 
fcheral Dealings betwirt Him and the Plaintii bis Batter, 
as twell after bis Appenticefhip as bvefore; and the De- 
fendant pleated the Statute of Ltinttation. 

Gnd the Lon Chanceifc. held, that as to what was 
tranfated During bis Apprenticefpip, tt wag a yood pPiea, 
and was not within the jersbifa of the Statute, and be- 
fines Dis fetting bim Free had abfolved Him; but as ta 
What was tranfaken afterwards be owered he Gould an- 
Ter; and be held that the Giten sf Account was not 
faved as ta ali Dealers, but ta Werchants and their 
Fatow, &c. becaule many Cimes thet Fao continu: 
ev iang beyond the Seas. 


(20. ) 
N another Cale, there the Statute of Limitation was 
pleaten in War to a Legacy Demanded, due twentp 
Pears fince, LoD Chancellor held that a Legacy wags not 
barred by the Statute, noe ever had been fo Heid. 
(21.) 
Legacies F a Ban gives a Legacy, and chargeth it upon Black 


ey upon & Gere, although this be not fulficient to anfwer the 
ae full Clatue of the Lemacp, pet tt tall not be charged upon 
the Werfonal Cftate. 

Gud it tas faid per Cancellar’, that ff a Man devileth 
rool. gut ef a Leafle for Pears, and the Leafe be deter- 
mined, pet the Lexatee Mall never relot ta the Perfonal 
Cfkate for this Levacy. 


(22.) 


Feme Covert. 


DOecvile tas made to a Feme Covert, and that her 
Dushaus Mould not tntermendle with tt; the Dus- 
hand and CUitfe are Divegced Caufa Sevitie; the Wife p2e- 
fers a Will anainft the €recuto,, and makes not the 
Dushand a Party neither ag laintiff nog Oefendant, “ 
as 


I 
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tas picated ty the Defendant, and ailedaed that the 
Husband cught ta be a joarty, oe cife he coula net be tut- 
ficiently tifcharged, in cafe be ould gay tt. 

Wid tt was owered that the Dusband$ thouid be made a 
DOefentant witheut Celts ; and it was fad that tf a Lena- 
cy be vevifed to a Feme Covert, this is a Crufi to. the 
Husband, unlels there be Wegative Claws toconclude htm. 

(22 b.) 

Efolved, Chat tf an CErecutor conlent ta a Legacy, Asentto a 


and Bie before (robate, pet the Afent ts good enough s peeecy before 
ruled wpot a Ocemutcer, 2 


York verfus Eaton. (23) 


A and B: teere Partners in Crane, and fo2 Security of Joint-tenants. 
» Money duc to them upon the Account of cheir Crave, Vv” 
they take a Mortgaye of a Colleme Leafe ta them in both 
thett Mames ; A. Afinns his IAnterefl o2 att ta C. His 
Son, and then C. and B. da renew this Leale in thetr 
jQames, and each of them payeth a Part of the Fine; 
and C. dies and the Crecute, of C. prefers this Bil 
again B. terns Share tn this Cerm, twhich B. ciatmed 
Wholly by Survivarhip. 
And fa2 the [latntiff, the Cale betwitt Taylor and Flem- 3 Rep. 238, 
ing Was Cited, where tua JOerfons take a Leale for Pears, **” 
and cach of them paveth a Wotety of the Fine; pet tt 
one bie, the Cerm hall whally furbive ta the atber ; which 
the Lon Chancteilo, admitted, fo2 there thep run equal 
Mazards, and put it to the Clenture which hall tie firit, 
and fo they hati in all Cates af Aoint-tenancy, wnlels an 
Goreement o2 a Cru, &c. be paoved, andno Welief thali 
be had here without fuch Wrsot. 
But tn this Cale it appears, that this was oytatnallp a 1 Ink. 182.0. 
Security fo2 a Debt contratéen wheit A. and B. tuere JPart- 
ners tn Crave, and upon that Account, and by the Law 
this Gall not turbine, and then when A. affigns bis Share 
ta C. this thall nat alter the Wature of the Debt; but 
ff C. bad Died, then without GQuefiion bis Erecutorgs 
fhould have had their Share, aud Here, notwithfanding 
the Leafe is renewed, pet this is but ag it were a Can- 
tinuation of the fame Security, and the Wature of it Hall 
not be altered, but the Plaintiff whe is Crecuts2 of C. the 
Son hail have his Share. 
- ‘ Hawley 
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(25.) 


Shewing of 
Deeds. 
Poft Cafe 74. 


(26.) 


Legacy when 
goes to the 
Executor. 


Hawley verfus Cutts. 


i9 indebted to B. 3001. B. bp his TUill gibes A. an Ane 

e nuity Of rool. per Ann. and further fays, Atem, I give 
A. 3001. in Money which he oweth me upon Bond, and then 
Dies ; andit Happened that at that Cime there was neat 201. 
fo2 Jnterci Due belides the 3001. PDeincipal ; and the Due- 
flion was whether a2 no thele Wods fhould give the In- 
terefl as weil as the Potncipal ta A. 

Ait was agreed that tf the Cows had been, I give or for- 
give to A. the Debt of 300]. which he oweth me, that would 
have carried the Jnteree as an Appendant to that Oebt. 

Mut bere per Cancellar’ if was Decreed, that A. Houln 
have only the 3001. fur that the Sntereft ts a Fruit tallen 
irom the Cree tn the Life of the Ceffatog, and he thail 
have the 3001. barely as he gave it him. Sed quere differen- 
tiam betieecn this and the Cale agreed; and 992. Attornep 
Jones fatt De was clearly of the contrary Dpiiton. 

Jt Was Itkewife moved that the Antuity of rool might 
be Decreed to be patd Quarterly; but the Low Chancelloz 
fatd, be would not alter the Payment of it any otherwile 
than it was in the Cail, 


Sir John Burlace verfus Cooke. 


AX eir exbikiten a Will for Difcobery of Cbidences 
concerning Lands that were bis Anceffors ; the De- 
fendant twee that be twas a Iurchalo2 of the Lands, anv 
the Deit Demanded a Sight of bis Deeds and WMiritings ; 
Gut per Cancellar’, He ali not fee them; for althounh the 
Melt prima facie hath a lenal Citle, he map wo tnta a Court 
of atu tf be pleateth, but this Court will nat compel the 
Shewiny of Ciritinys to any Werfon, uniefs he Hath att 
Equitable Citle, aga Wortganee, &c. and that ts the Dit 
ference between a Legal and an Equitable Citle. 


Cloberry verfus Lampen. 


A Gives to B. soo]. tehen the thall attain the Age of 21 
e Pears, 02 be married, which hall fir happen, to be 
paid with Gnterett; A. dies, and B. dies before the at 

I 0 
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of trentp-one Pears 02 Warriage, the Dueition was, Pott Cale 72; 
Chery the Executor of A. op of B. houlu have tye % 
Lenscyp. 

Gid Welelved, that the Crecuto2 of B. hhould have it; 
for this is a peelent Duty, thcumh the Solvendum be in fu- 
turo, anit is not a contingent Oift, es it would have 
been, if the Cdie2ds to be paid with Intereft Had heen omits 
ted; (02 now itis all one as ff he had faid, J give B. 5 ool. 
to be paid with Intereft, when be Mall attatit the Ane of 
tiventy-oue Pears, o2 be mareied, which without DQuefticn 
Had Vetted in B. and bis Crecuto, Heould have Had tt if be 
had died. 

Quid tt was {iketwile vuled in this Cale, that the Erecutar 
being of full Age hould have tt prefentiv, for the Delig: 
nation of the Dapment Of it at the Ame of twenty-one 
Pears, was by Beaton of the Incapacity of the Leyatee 
before that Citime to manawe it, which R ealon ceafes in the 
Ctecutoz; and when it ts to be pad with Bntereit, it 1s 
the fame Chtug to the Erecutoy, for it will be no dabantage 
to him to keep tin bis Dands fo long as be payeth Interck 
fo2 it. 

Gnd Keck told me that he bad Known it ruled, that when 
a Legacy twas given in that Wanner te he paid without Jn- 
tereft, and the Lenatee vied before the Age of Payment, 
that the Crecuto2 had a Decree fo2 it prefentip, for that tt 
ig Debitum, though not Solvendum, pefentip, and the De- 
fignation of the Cime is by Beaton of the Jncapacity of 
the Perfon till then. Sed quere de ceo, car fembie q’ eft un grand 
difference enter les Cafes ; fo2 Here bp the Mtl of the Cefta: 
toz the Jnterefl goes ta the Weneht of the Crecutar. 
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Manaton verfus Squire. 


Mill was peeferren by a Cenant in Commean, ta 
pave a Partition, upon a Sugveftion that the a- 
ther Cenants ti Common had aliened ta Per- 
; fans unknoten, fo that be could not tell againt 
thom to btmy His Crit of Wartitian; and allo that the 
other Cenants tn Common Bid with thelr Cattle eat up 
all the jOwofits, for which be bad na Remedy at Law, &c. 
Gn this Cale it was Hel per Cancellar’, that the Chane 
Celio Had equal Power to make Partion by Commifion, 
as the Common Law had by Writ of Partition ; fo2 it 
cannot be Dented but by the Statute of 32 H. 8. a Cenant 
in Common hath a Right to Jpartition; and the Delaps 
at Comnion Law many Cimes ave fuch, tt being in a real 
Aiton (if the Oemandant happen to khaing his Mit 
avant the WPerfons that are not the Cenants, &c.) that 
pe Hall never attain the Cnd of if; and he fain he 
Did no more DQueftton the Jurisdition of the Chan- 
cery in this Cale, thanhe did, wyether a Oift to a Wan 
and $is Meirs tete a Fee-Gimple, and granted a Com- 
mifion, untels the Parties Could agtee without before the 
ert Cerm. 


a Jennings 
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Jennings’s Cafe. (28.) 


PON Qffinabit made, that Jennings Had got @ pOUMN Homine Re- 
Deirels into his Cultodp without the Content of the Pissiance 


— Guardian, upon the Wotion of the Attoyney General, a Ho- 


mine Replegiando Was granted. 
(29.) 


| Ast betty preferred anatntt a Quaker for Cithes, Tithes. 


who refufed ta anliwer upon Dath, the Oefendant was 


— Hounht te the Bar, and having been bought thee Cimes 
before, the Gil was taken pro Confeffo, and referred to a 


Matter to cramine what was due, and to be armed with a 
Commifion for that Purpofe. And the Low Chancellor 
Declared, that this Court had Cognizance of Watters of 
Tithes as well as the Exchequer, and that the platntit 
Had Electionem fori. 
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) 
Go Ireton’s Cafe. 
caon, of ‘wy Efolved, Chat where a Citizen of London Debiles 
Vide port a Lemacp to one of bis Childwen, that notwith- 
Cafe 78. A Handing that Chilo hail have bis Share out of 


~~ — the Cuffomary Wart, untefs tt doth appear that 
by the {ntent of the Cetfiate, that Legacy was ta pa it 
pe das Satistakian of his mbole Share. 

And it wes Wikewwile HelB per Cancellar’, that if the Wife 


Feme. 


Chofe in Ac- he tntitien ta Der Cuffomary Part, and the Husband dies, 


jRep.c. ‘Wat the Crecutor of the Duskand halt not have this, but 
182. the Wife, tecaute itis a Ching in Aiton, 
Poft Cafe 78, 
331. 
(31) Sir William Darcy’s Cafe. 


Payment by ie was Held that if A. oweth B. rool. by Recognisance, 


Recouper. 


and B. oweth A. sol. o2 10-1. upon any Security what: 
foever, and A. tues B. that B. cannot compel A. to pap 
himlelé by Cap of Retainer out of what is due to him, 
but thep mut take their mutual Remedies, untels there 
fwere any Agreement to the contrary. 
Forfeiture per QAnDit was likelwile refolved in this Cale, upon folemit 
Felodefe. Grnument, that if a Wan, that bath a Deht due from 
another bp Wecognizance, be a Felo de fe, that thig Te- 
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comnizaice is forfeiten ta the Ring, and the ADimint- 

ffratez of the Felo de fe Hall not have tt ; andift the Ring da 
grant a Pardon which ertends ta Orcbhts (as in this 
Cale the Ak of General JOardon did) that this etiures to 
the Wenefit cf the Ochtar, and deth not reftge any Jn- 
tereft to the Admtinifirata. 


Pardon. 


Draper's Cale. cos 
| Diatals CUife being poffeffed of a Wretwhoufe fn Wand- Boos i 
for, faz a Cerm of Pears, vefore her Warciage with e. s reme 
Draper, moatganeth if to cone Turner f02 Security of rcol, Covert. 
and afterwards, a Day o2 two before Her Warviage wish) LEM 8 
Draper, With bis jOwbity (as appeared by His being a Vice por cae 
Mitneis to the Deed) makes an Atianment of Hex Anter- 174 
eft to Cruftecs, in Cruft for ber felf for Life, and then 
for her Son vy a foxmer Musband, after this the marricth 
Draper, ant Draper after Watriage papeth off the Dortrave 
Wouey, and takes an AMignment from the Wartyavee, 
and then furrenders fis Leale toa the Revertoner, and 
takes a new Leafe for the fame Germ, and dies. 
Che Dueftion was, Cabether o2 no the Dusband tn this 
Cale Had Power to vilpafe of the Jntereft of the Uitte 
in this Cerm for Pears, it het fettien with the Dus 
band’s JOvity as aforlard ? 
Gud it teas held clearly per Curiam, and anmitted by both 
JDarties that, ta Feme Covert, with the jority of 
the Dusband before Warriaye, both convey a Cerin f02 
Pears in Cruft for hericif, that is Cleariy out of the 
Dushand’s Wotwer, aut he can neither Dtipofe of noz re- 
{eafe the Jntereft of the Gitie, and if the Feme Hhould 
jot in the Oaant, tt wauld not mend the Cafe. 
But the Court feemed toincifne, that tf a Feme Usth 
feeretiy, without the Knotoledge of her Dusband, before 
qBarriage, convey a Wermfor Pears tn Crutt fo2 Herictt, 
that this Mall be in the JPawer ef thebusband, fo as be 
map either grant o2 releate the Jnterett of the Cite. 
Sup here, thaunh the Cflate tn Late were wholly tn the 
Motgagee, and the Femie conveyed nothing but an Ee 
quity in Cruk; pet wen the Wartgagee aligns over ts 
the Dushand, the Dusband hath tt under the fame Cgut- 
ty as the Wartgagec had, and ts juft in bts Ilace, ana 
no Gi of the Dusban’ can bar the Crufiees for the Feme 
and fer Children of their Equity. 
: I Sy 
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And tt was Becrecd that this new Leafe fhauia be at 
figned over to the Feme o2 her Cruftess, paying ta the 
Crecuto, of the Dusband the Wertwage Wanep. 


Tregunell’s Cafe. 
(33.) 


Ore ig Recovery was Cuffered in Ireland tn the Cime of Oliver 
ee Cromwell, and the Mginal was loft, but ef was 
Pott Cafe 42. mate that there was an DOginal. 
Che Queftion was, Ciyether the Court misht caule an 
Driginal to be put upon the File, and fe fupply the Lots 
of it? 
Che Jurmes (ent eut of Ireland hither to (earch for ID2e- 
Cedents, fo which thep were much blamed by the Chantel- 
102; for that bp the Law an Drininal might be fuppiied, 
JPwof being made of it, theugy the Recovery were fut 
fered in the Cime of another Ring, and fo he fad tt pan 
been frequently Done; that Dotginals til pelts James’g 
Cime Had been fuppiten in Ging Charles’s Cime, a 


Porter verfus Hobbard. | 


(3 .) 
Intereft upon A Bantganee, after Weney is incurred fo2 Interetr, at: 
ey finns over ta ane that papeth him Dis JPoincipal ana 


181. *antereti: Che Dueition was, Mbhether o2 no this Afiiqnee, 
upon the Revemptton, fhoult babe Jntereft for the In. 
tereit >? And, 

Chis Difference was taken, that then a Woartwaree 
ations, with the Content of the Wartyano2, to one that 
papeth him the JPtuctpal and Antereit, there the Intervet 
and W2inctpal are confolivated by the Canfent of the 
Bortvarn2, and there, upon Redemption, the Afinnee hall 
habe Gntereft fo the whole Sum that he disburiech ; 
aug. fo tf tg (come femble) ff the Mortwayae and Wot- 
magee flate their Account and come to an Agreement ta 
continue the Wenep longer. 

wut ff a Aortgagee align ober without the Canfent 
of the Wortwagor, there no Autereft fhali be allowed to 
the Affignee for what be paveth for Jnterett; far tf that 
fhould be allgwed, the Scviveners tt London teoula make 
au Crade of Afigning eberv fir Aonths, and fo turn 
their Intervet tnto JPanctpal, and bp that WWeatis receive 
Intervet upon Antexeff. 

4 And 
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Gnd this Cafe being cited ta tie watter of the Bolls, 
he would not allow Jntereft ta the Aflignee for Intercit 
that be paid to the Woitwanee, it not being Done lp Ee 
Conlent of the Wartrarar. 





(35-) 


| pee Difference was taken per Cancellar’, Chere @ pil of Re- 
Matter in Fat was particularly in Jue before the view. 
former Hearing, though pou have new Jr00f of that O21 
Matter, upon that you fhall never have a Will of Review. 

But where a new Fat is aliedged, that was not at 
the former bearing, there it may be a Oound fora Bill 
Of Rebiew. 


DE 


es, 





32 


DE , 


Term. Pafche — 
1678. 


In Curia Cancellariz. 


G6.) Woodman verfus Morrel & ux’. \ 


JufticeAtkins. 
Truft refut- 7 \HE Olatntif— in the Pear 1660 Did lend 3001. 
and fo2 Security thereof he taok a Weatyare of 
a Copphotd by wap of Surrender tn the ame 
of His Dauyhter (wha was the CUife of the 
DOrfendant); tn the Pear 61 he gave rool. moe, and pur- 
chaten the fain Copphoid Eftate ablolutely, and took ar 
abfolute Surrender thereat in the Dame of bis laid Oaugh- 
ter (but referbed an Cffate thercout ta bis Wife fo Life) ; 
it the Pear 66 the |Piaintif— Beiig in Wxtton, the Defen- ~ 
Dant married thefatd Daughter of the Plaintiff. Che Plain- 
tiff now preferred His Gil agatnt the Defendants, ta have 
the Erecution of the faid Cftate to him, alledging that bis 
Oaughter’s Mame was uled only in Cruft for him. 

Che Defendants pretended that this was Defigned for 
a JP20UIfion for the fain Daughter, and he od often fay, 
when Cares, &c. were Demanded of Him, that they mutt ga 
to his Daughter, for the Cftate was hers. 

Wut it appeared that the Wlatntifl had the Poflefian 
of the fain Cftate sher fince, and Mas now In JOofehion. 

JuDye Atkins was of Opinion upon the twhole Watter, 
that this was a Cruft for the Father who was the Ilan 
tiff, be babing patti the whole Coniideration, and having 

4 aig 
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enjoyed tt peer nee a ee oe ny its oe tug peer 


Ad 
=) 





Cale wesc Pon eae nee and ieeeast npere ¢ che Father 
put tit a Sroek Cf 1000]. ttt Capat inert p in tis Son's 

Ba me for Merchandising, and hig Gon went beyond 

Het, and DD ad there tn refatton ao the Crabe, wich was 

alletged aS a great ConkPeration why it Heula be to 

fhe WGenstit of the ei, be leaving bis Country there- 

poms 2nd yet mben be caine ober the Father preferring 

bis Wil agatnt him, ft was decreed a Crufk fer the 

Father, 

Gnd fo the Cate of the 10.0 Grey purchafing Lants tn 
tis Sarvs Pame was cited, where it was vecrecd a 

Crufi for the Father. 

Gnd Jutge Ackins cited an old Cale in Fitzh. Tit. Subpoena, 
where the Father being far anifs, and itke to Die, fettlen 
§is Land upen one of fis CHtlden, but afterfards teca- 
tering Had a Wind to bis Land arain, and coming tte 
Chancery, tf was Becreed that he MHould habe it again; anv 
that that Settlement, being made in JOolpes of Gis Death, 
fHould not bind Him after His Recovery, but fhould be a 
Cruft for him. And he fatd that thts was one of the 

 firfi Cafes that appears to us of the Chancery taking 
Surisdition of thele Watters. 

Ana in this Cale, thele Differences were taken. 

1. Tgere a Wan purchaleth Land in the ame of a 
Stranner, and of a Chilly, for tn the fir’ Cale it ts 
poefuied a Cruft for the purchaler; but tn the latter, 
the JPrelumption i$, that it ts a Wovifion for the Child, 
if there be no Declaration of the Father to the Coan- 

trary. 

2.3n the Wale of a Child, there ts a mreat Deal of ante cae. 
Difference where the Father whe is the Purchaler ts Jeet 
Dead, and hath made no Declaration; fer there it thatl* 
be prekumed a Jovi lion fo the Chia, hut in this Cale 
the Father is vine, and by his Gri Declares it a Cru 
fo2 hinileif, which takes away the Paelumption, and this 
Differs (¢ from all the Cafes that have been put of a pre- 
fumptive JH20bifion, becaufe thofe Cales were where the 
Contel was betwirt the Detr and the Child in whole 
Mame the Purchale was made; but this ts tetwirt the 
Father himfeif wha made the Jurchale, and the CpHild 
In whole Mame tt was taken s and fo there is a manifett 
Diveriity. 
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(37.) 


Lord Chancel- 


lor. 


Legacy. 


3 Chan. Rep. 


256. 


But it was anrecd that, tf tt could be proved that the 
Father did at the Cime of the urchale really intend fe 
a jP20vlfion fe2 the Chis, no Declaration of his af- 
tertvarts could alter the Cate. 

Wut Howeber (t was agreed upon all Mande, that Cir: 
Cumitances muff govern Cafes of this ature; in this 
Cale the Defendants were Decvech toa furrender to the 
JPtaintiff. ' 


Chamberlaine verfus Chamberlaine of Man- 
gersbury. 


OL. Chamberlaine the Father of the Parties, having 

made bis Ccili, and the Ocfendant tha was his Son 
and Deir, bis Crecuto,, fettleo bis Lands upon him 
for Life, with Wematnder to bis firik Gon, &c. with Re- 
matnders to pounger Wothers of the OelendDant, and 
{eft iiketwife 25001. Due upon a Dortwage upon Wick, 
from 992. Stratford, which be deviicd to Cruftees, to be lain 
out in Land, ta be fettied as atoefaid, and did likewtle De- 
Vile 2000 |. ‘amonctt bis Daughters (the Plaintifes) ; and 
having tome Otlccurfe about altering bis CMtil, fo2 Fear 
there fhauld net be Affets to pap the Legacies, the De- 
fendant, in Conkideration he weuld not alter Dis dill, via 
jPromtle him to pap the fad Lenactes. 

Che Defendant pretended that all the Wenefit te 
Had by the CU was not fuficlent to fatisty the Legacies, 
and therefore defired that, the Aflets not amounting to 
roool. what was Defedtive might be Deawen out of the 
2soo). in as much as be was but Cenant for Life of bis 
Lands by the dll. 

Wut it was decreed, that Iet the Afets be what thep 
would, 02 however the “tate was fettled ; pet the De: 
fendant having folemmnly undertaken the Japment of bis 
faid Legacies, tu cafe his Father would not alter bis 
Till, and His Father dying tu Weace upon the fatd P20- 
mife, that the Ocfendant fhoula pay the IPlaintiffs their 
Legacies ; and though the Detendant was but Cenant for 
Life by the (Hil, with ReimatnBers prout fupra, pet if he hath. 
Sfiue, the Fee of thofe Cftates may fo2 ever continue it 
him and bis porterity, for his Ifue will be Cenant in 
Cail, &c. and the JPlaintiffs fhould not be concerned 
whether o2 no any Part of the 2500). fhould be datved 
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cut fewarts the Wavarent, and that Wetnt was nat Be- 
fecinined new, but was left ta be Oeciaen tn a Bul 
bepensing hketwitt the Defeurant and His pounget 
Mathers, on tubant the Lanes ta be purchaten with the 
ivid 2500). were ta be fetticd tn Remainder, tu cate the 
OrefenBant dred ieithout Ifue. 

Gnd the Lod Chancellor fat tt tas the confant Courle 
of this Caurt ta make fuch Decrees, upon Wonifles 
made, chat the Ceffate2 would not aiter Gis CA. 


The Earl of Feverfham verfus Watfon. (38) 


cellor, 


Daughters, ane upon the Warciage tt was agreed oie’ jupice 

bp Articies, that the Wtaintif— thoutd fettle 5001]. per Ann. North, 
for feparate Waintatnance, and thould Bo feveral other Chief Baron 
Things ; and likewwife thould purchale 8001. per Ann. with. "“8"* 
in twenty CHiles of London, and fettic tt upean himfelf fa Portion con- 
Life, Remainber to pis intenved Cife fe, Life, with don't 
RemaBers over. Pott Cafe 64. 

Gnd Sit George Sands DIB article, fo {eon as the 
Pilaimtife houid perform the Joemifles, that he wouln 
fettic 30001. per Ann. upon the olatntiff for Life, Rematn- 
| to bis Citife fo Life, and io to the firff and Centy 

oH, 

Che Wlatuc(f ain perform all that was to be Dane of His 
Part, evcept the Purchatiny of the 8-ol. per Ann. and be- 
foe that tas tone bis (litle Died without Fhe. 

Che jHaitihl preferred bis Wl again the Defendant, 
Wha married the viher Oaughter end Dele of Sir See 
Sands, te Gave the irate of 3000]. per Ann. executed to 
jit fer Life acceding to the Articles, having perfonnen 
all of bis part but the fettitng ef the Sco). per Ann. and 
li that He was prevented bp the Death of bis Wife; anv 
it as finelwile paved, that Gir George Sands Did fap in His 
Life-time, that it faulb be no jdyejudice to the Jolatutiff, 
atyeuah Ge pad not pet purehaled the 8001. per Ann. tut 
fhould take His owu Cimefa2 dainy of tt, and a great manp 
Erpwfiens of this Mind from Sir George were proved, * 
and were tnfiffed upon by the Wilitnttif’s Ceunfel ta be 
in the ature of DOifpentations with the Weatommance of 
that JSart of the Agreement. 


Tih jolatntif married one of Sir George Sands’g Lord Chan- 


But 
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Mut the Court feriatim Delthere® thety Opinions agaiuntt 
the Wlaintiff, fez that what wes to be Done by the jplain. 
tiff, mas in the IMature of a Condition precedent, and 
ought ta bave been pone wholly, before the Deienta:t 
Was obliged te te that was to be Done on bis jPart; ana 
as here the Wlaintil could net bang bis Aiton of Cs- 
pennant ac Law, without Auerment of Werfezmance of 
the Cenbvition jiecetent; fa neither thall be in Cqutty 
Dave an Erecution of the Eilate, without Doing thet 
which by the Agreement of the JParties ouggt firit ta 
be Done, and the jSlainti® ougbt at bis Yeril to pave 
perfozmed what fe has to Da in the Life-time sf is 
Cite, 

Gnd this Gale is the more firong, becaule all the 
Qs that the Jotainit® hath Done are no JPejubice ta 
him; for althsurh be tntatled big Effate upon the flue 
of his Cife, pet the being now Dead without Flue, he 
is ablolute Diner cf the Effate anain; but t€ the lain: 
tfff Dad paid a great Sum of Waney o2 fuch the, though 


pe bad not fully performed every Chinn, pet it map be 
“he might habe bec relieved fo as to babe had the Cfiiate 


erecuted, 52 a Cempentation fer his AWaney. 


Qiud per Cancellar, JE the Cilife pay ieft Whue, the 


Glue minht pave bad Welfef here, for there teas no De- 
fault in the Ffue that the Condition was not pertogzmed; 
but here i¢ mu be intenden, that tf Gir George Sands 
had been fiviny, he would nat habe agreed ta bate 
had the Cftate fo fettlen, bis Daughter betny Dead 
without Jue. And the Cale of Cheeke and Low Lifle 
Inas cited to be a froneer Cafe than this, for there the 
Party had four Pears Cime ta make a Settiement, 


and the Cdiife dict in the four Pears Cime, and pet the 


Settlement noe bhetg made, the Party could nat be 
Relieved. 7 


»: Gnd per North, Che Chancery will never fore the 


Crecution of an Effate, but etther where the Agreement 
ts ti CMiriting, o2 eife there a Caluatle Contideration 
18 pald o2 performed of one jPart, and it muft not be 
a trifing Confideration, as the jOayment of twentp 
Shillings, ofuch like; fo2 this Court will not compel 
the Erection of an Cilate thereupon, where the Agree: 
Ment is not in CAvitiny. 

. Tota Curia contra queren’. 
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(39.) 


‘Bill bein to come to an Account for feveral Lord Chan- 
Sums of Woney due to the Defendant fram the“ 
jlaintift upon feveral Securities, among which there toreret Mo- 
were two Judyments, one in Battery, and another fo2 rey- 

Cows, tunneling that mot of the Debts were paid; 

Jt was ogdered that they thould yo to an Account, but 
Ditested that no Interett Hhould be allowed for che Judy- 
ments fo2 Damages tn Battery and for Clo.ds, notwith- 
flanding they bad been long due. 
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Teel Chan HE Father, upon the Warriane of big Son, at- 
cellor. ticled to fettle bis Lands to the Cle of bimtelf 
CR fo2 Life, Rematnder ta his San in Cail, &c. 

an Agreement Gnd when the Conveyance was to be ‘mane, he 
not tovary Would habe Had it without Impeachment of atte. 
oe But the Low Chancellor would not ower tt, for though 
Pot Cafe 200. € bad been reafonable that tt houln babe been anteed fo, 
b. pet now he mut take the Agreement as It was, ant 

he would not alter the Agreement. 


Bubb’s Cafe. 


(41) 
ean UBB did contraé with A. for a Parcel of Land fo 
a soool. and paid im rqol. in Wart, but before the 
eile Rett of the Waney was paid, o2 any Conveyance executed, 


Executor. 


A. Dieg, and makes B. bis Erecuto, C. being bis Meir. 

B. prefers bis “Lill aratnft Bubb, and C. ta have the Rett 
of the Purchale Weney; who anfwered that thep Did not 
intend fo pooceedD with the. Bargain, and Bubb fain He was 
Willing to tole his 1401. that be had paid. 

Ju this Cafe it was agreed, that Bubb wha was the 
Purchafer might have preferred his Bill awatnt the Heir, 
to habe bad an Erecution of a Convevance purfuant to the 
Agreement, by reafon the Anreement was erecuted tn [Part 
in the Ceftatar’s Life-tiine, by the Papment of 1401. 

But it was infifted bp the Counfel of Bubb, that by Rea- 
fon be (being the JPurchaler) Div not defire an Execution 
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of the Ayreemicnt, and being content to Iefe what Maney 
pe Had pad, that the Executor fhouia not compel them 
to it. 

Wut the Court ruled that the Erccuter Hhoula Have the 
Woney, and that Babb might when he pleated compel the 
Deir to evecute a Conveyance of the Cifate. 

Note, hat the Court took this tabe a Juggle betwire 
Bubb and the Deir, tuppofing that the betr had agreed 
to pay back the Waney ta Bubb, and fo to have kept the 
Land, which wags worth much more; for now the Deir was 
to convey the Land, but to have nothing fo2 it, for the Cre- 
cuto2 was to habe the Aoney. 





Amendment of an Original. (42.) 


Aen of €rre2 being bought to reverfe a Judswment Lord Chan- 
give in a Formedon, fa. an €rroz in the Dpytginal ,“-" 
it was paved Here that the Deiginal might be amended. 
Note, Chat a Fine was levied of the Lands twenty Bears 
fince. 
Audit wag owered that, tf the Formedon tere hoought with: 
in fibe Pears after the Fine, it Hhould be amended, other wile. 
not. 
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Charitable N Annuity was deviled to Charitable Ces in- 
Ores A tentionally, but the Hfes erpreflen were wvoiv; 
and thereupon the Low Chancellor Did Decree it 
to be paid to fuch Perfon as thould be appae- 
bed of by the Lifhop of London, fo, Erpounding and Ca- 
techifing everp Saturday; and he cited a Cale ih Lane’g Re- 
ports, where a Pention was given to filenced Apintfters, 
and Decreed by the Barons of the Crebequer ta poo2 con- 
forming Bintfters. 

Gnd in this Cale, by Reaton there were great Arrears, 
be avered that they ould qo to intreale the Stipend, and 
the Perflons that prafecuten this Suit ta be pad their 
Charges out of the Arrears. 


Dingly verfus Dingly. 


(44) 
Limitation of Che Ceffator Having roool. due upon a Wartgane, 
a. Perfonal ° Debites the WPrsfits of tt to the Defendant fo2z her 


mang? Rey inetigcon and Watntenance, and after ber Death, with- 

Vide pokCafe out Flue, to the Plaintiff, and made the Defendant Exe- 

337; clittir, and died. 

Security to Che Plainti® preferred his Will in this Court, toa com- 

pay Legacies. nel the Defendant to gtve bim Security, that the Moanep 
ould be peeferbed to him, in cale he thauld die without 


3flue. 
I And 
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Gna in this Cale it was made a Quefiton, Whether this 
- Dedile vf the Waney, after the Defendant's Death with- 
out Iflue, were good o2 NOt; aNd it Mas argucd by 2. 
Attonep, that it is not; fo2 if this thould be permitted, 
Here would be an Jutail of a Perfonal Chattel, that cauld 
by no Deans be barrahle; fo this is as much as if he 
Had dDeviledit to the Defendant and Her Fue; and {ait 
isin Cafe of Lands; but inthis Cate the Fiue ‘could not 
have it, becaule it cannot Delcend, but the Erecuters of 
the Defendant. Che major Dpintai at the War feemcd ta 
be, that the Limitation over to the Piaintif wes void; 
but the Low Chantcilo, gave no Opinton, fez be faid al- 
though this Coure doth fometimes compel €Erecutars ta 
nibe Security for Legacies, pet that mut be when thep are 
clear and without Oifputes, ant not when the Rint ts 
Difpuatable, as tn this Cate, o2 at leat nepends upon a 
Contingency ; and fo the Maint ’s Will was Siftniled ; 
and by 2. Attomey, a Mortgare cannot be tntatled, betny 
{02 Security of a pcrfonal Duty, and ta go to the Cre: 
ClitG2, Vide ante Cafe 11. 





Hicks verfus Pendarvis. Gs) 


[ie VE Hund 23 Wounds tere Debifed to the ISleintliH °S Condition in 
CUtfe, tf the married with the Content of certain Cru Tee" 
tees, and tn cale fe bin net, them 20]. per Ann. fo2 Her 
Life; fije marticd the Wolaintift without the Confent of the 
Crufkees, and he preferred his Will here fo2 the sool. and 
It Was urged on the Wehaif of the Sefentant, that this 
BID Differ from the commen Cale of a Devife upon a 
Condition in Terrorem ; forte bath always been Helo that Ante cate ry. 
where there ts a Hewvile ober ta a third IPerfou fo2 Men. 
performance of the Conditten, there (Ff the arty miar- 
rp Without Content, &c. all thall go to the third Wer- 
fer, becaufe be bath a conditional Interct bp the Cathy, 
annit there be na Dekife over, then tt ts efteemed only in 
Terrorem, a0 the JOarty Hall habe the Legacy notwithftend- 
ing the Weach of the Convitton; but here this is tanta- 
mount o2 a9 flrony as a Devite over, when the Partp 
Dimécle faith, that 1 te marricth twoithout Content, fhe fhail 
have but 20). per Ann. 

Mut to that tt wes anlweered by the Lod Chantell a 
that this differed nat frem the Reafon of the common Cath 
cE a Deiife in Terrorem, and the Realen he faw he aD 

M from 
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fro mp Lod Chief Juftice Hale, who (when it was ob. 
jetted th another Cale in this Wourt, that this Court wil 
not make Bens Citlis fo them, and give thete Effates 
quite contrary ta theit Jutents) anfweren, that this 
Court holds Olea ef Leyacies, and judges of them 
Videpot Cae bY te Rules et the Civil Law, and by that Law any Con- 
135. Bitten aAdbed.ta vefitain Wartiage ts voto; fo that where 
adit Wnteret Deth net accrue to a third [Perfor by the Leach 
of the Canwition, tuch a Consiticn is voit and onlp in 
Terrorem, and fo the 5-0]. was Decrecd to the Plaintiff. 
Mut if tt Had appeared that any Surprle o2 Batbes, 
&e. fan been uled th obtaining a poung Maid to marep 
unfuttably, perhaps this Court would oder tt ather- 
wife. 





(46, Hyde verfus Seymour. 


Rose, Ee NDS were debited to Crutfees, fo2 the raifiniy of 

Sortions for the <eviloys Chilken ; the Devifar 
Had only two Children at the Cime of bis Death, and his 
Cilife was bin with another and within ten Tleeks of her 
Cime ; and the DQueftion was, Cibether this Anfant in 
Ventre fa mere fyouid habe a Share. 

Jt was urged bp the Aktawnep General, that he thal not, 
this being a Devife of Lands which are Ddevifable cuip 
by the Statute, which faith that a Oebile may be made 
to any jPerfan o2jPerfans; and the better Dpinian, fince the 
Statute, bath been, that Lan’s devilable by the Statute 
ouly, could not be Devifed to am Jnfant in Ventre fa meres 
becaule be ts not peeperip a Yerfon; but otherwife it is 
of Lands Bevtfable by Cuffom,; and fo Ooods oo Chattels 
may be Devifed ta an Infant in Ventre fe mere; but there to 
reat Difference between a Devile of Goons and Lands; 
fo2 ff a Wan debtle all bis Oooang, thole that he bupeth 
attet hall pafe; but otherwife tt is of Lands without a 
new Publication. 

Ano farther in thig Cale bere ts no erpeefs DOchile ta the 
Gnfant, fo2 the Cow Children is tueli fatisficd in the twa 
Children that were bon before. 

1 Roll.6c9. ‘Wut the Lod Chancelior was of Opinion, that the In- 
Poft Cafe z94. fantin Ventre fyould babe a Share; for it is tncumbent up- 
on the yarent to provide for that as weil ag anp of the 
Rett of the Childaen, and he hhali never be made woale than 


ali Juhidel by Confirucion ; and be took a great Differcnce 
4 tohere 
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iebere the HFenie wag groffement enfeint, and the CHiid tit 
Wolpe of the Father, ag in this Cale, andwhere be was 
priviment enfeint ; and $e faty there was a filranger Cale than 
this in Fitzh. Cit. Subpoena, where a Wan by big CU 02° 
Dered hie jeofiees ta conheyv te his Daughter ; after his 
Death a Son was horn; andehis Court gered them ta 
convey ta the Sow; and fo ft was faints the radice of the 
Ectichafiical Court at thie Day; where a Oaughter ts 
made €recutric, and after a Son is hem, they will grant 
Gominitiration to the Sen, (02 the jPrlumption that, it be 
had been bon, the Ceftator weuid Habe made dim Crecuter 

Gndin this Cale the Lanes ate not deviled to the Children, 
but ta the Cruffees, to taife JPortions for them. Vide 
Wild’s Cafe, 6 Co. 16. 











Millard’s Cafe. ee 
(47) 


ese was peeterred fo. Dilcaverp of Citle and CTUri- Dilcovery of 
tings. Che Defendant pleads that be was a jPurchaler Vevey, z 
fo2 a Gaitable Conkderation, without Motice of the Plat: Por caters s. 
tiff’s Claim, and fo demurs. 

Che Plea was ruled to be fll per Cancellar’, becaule he 
both noe tet forth the narticular Confideration; but tf that 
Had been erpeefied it Had Deen good; and fo tt was held in 
ene Snag’s Cate. 


Noel verfus Jevon. 


<4 gE 
ites ul was ta ve relieved again the Defendant's ee 
Oawet, Yer Dusband being only a Cruftee; and it ap. Pot Cale 83. 
peaiing that the Dusband was but a Crufiee, the Deten- 
vant was barred of her Oower, contrary to the Dpinien of 
Nath Yerftrs Prefton, 1 Cro: rg1. and fo tt Was faidis. the con- 
fait [Prakice of the Court not. 


44 


(49.) 


Lord Chan- 


cellor Finch. 


Agreement to 
deliver up Se- 
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Purefoy verfus Jones. 


®@ R. Knightly Purefoy (the Jplaintiff) was bound 
B with his Bother George to the Defendant tn a 
Wond of 4c00!]. far the JPapment of 2oool. and 
there was alfo a Wartgane made by George {9 





es He bethe Defendant, fo2 Security of the fame Waney ; after- 


farts George habing Decafion to take up moe DWaney, 

agreed with the Oecfendant to give him a Statute foz his 
Hecurity, and the Defendant to deliver up the Wotwage, 
and (aS the Plaintiff pretended) the Wand too; the Mazt- 
tare was Delivered up, but not the ond, George Dies, and 
the Defendant {ued Knightly Purefoy upon the Bond, wha 
peeferred bis Will in this Court, ta have the Gono Dell- 
ered uy accowing to the fatd Anreement. 

Haine JD0f was offered to the Anreement ta deliver up 
this Bond upon the ntving of the Statute; but the Low 
Chancello2 fatd, if the Ageeement were ever fo well proved, 
pet the jolaintiff Hhould habe no Reltet here, far here the 
Octendant was Gbhipmack’D, and had this lank to fave 
Him, and Pe would tint take thts from under him to let him 
fink, to make btm fofe his Debt; and tf he cault habe anp 
Remedy at Law be minht take it, but be thould never be 
Defeated of it in Cquity by the Decree of this Court. 

4 Bourne 
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William Bourne verfus Bull, Mufgrave, Executors 


in Truft, and Helena Bourne. (50.) 


Bourne (tho was the Father to the Plaintiff and the wy 


e Defendant Helena) gave ta his Daughter Helena 1000 |. 
and tf the married with the Canfent of the Cruftcces, then 
he gave er 20001. more, to be paid her at the Day of 
Marriage o2 21 Bears of Ane, andin the mean Cime the 
Mather to habe 801. out of the Intereft of the latD 3000 I. 
fo2 Matntainingy and Educating ber, and the Refidue of His 
JPerfonal Citate, after bis Oebts and Legacies patd, he 
Deviled to thetwo Erecutes in Crue to be laid out inpur- 
chafing Lands to he fettlen and intatled upon the Plaintiff. 

Che only Quettion was, ho heuld have the Surpius of 
the Intereft aber and above the 801. cf the 30001. until 
the Warriare o2 full Aye of Helena, whether ft fhoutd accrue 
to the Menefit of the San, to be lad out tn Land, 02 whe- 
ther tt Hoult go to the Daughter > : 

Jt Was agreed, that where a Legacy ts left ta a CHD, Pot Caleds, 
to be patd at a certain Age, and no jPzovtfion is mabe fo2°> 
the Matutenance of the laid ChHtldin the mean Cime ; that 
this Court doth often Decree the Intereft of it fo the Bain: 
tenance of the Child, 

Wut Here it was objeted, that the Ceftatoz himlelf had 
been bis own Chancello, in as much as he had appointed 
80]. per Ann. to be paid for the Watutenance of the Oefen- 
Dant Helena. 

But my Low Chancello, was of Opinion clearly, that 
the Daughter Mould have the Benefit of the Intercff, fo2 
this 30001. tuas feparated from the Reft of the Perfonal € 
ftate, which 30001. was not to be (aid out In Lands, noz anp 
Part of tt, untels the Loud aid break the Conditton p2e- 
cevent, which was to marry without the Conient of the 
Cruttees. 

And it was held, that the Relidue aber and above tic 30col. 
might be laid outin a Wurchate prelentiy, without tareping 
to fee the Event concerntig the 2000). 

Note, hat here it ts not fatd thatthe Caughter Gould 
Have 80]. per Ann. but fa much Mould be paid ta the Witte 
fo2 her Waintenance, which voth not tmply that be tatended 
no nine for the Wenelit of His Oaughterc. 

Note, Ghat tt hath been held formeripy in this Court (per Legacies. 
Sir John Churchill) that tf Legacies tere given ta Childen 
and Strangers, and there was a Detek of Aflets, that the 
Children Heuld not abate tu Popooticn, uo Lofs thould 


the Siraugers, 
fall upon the ayers = 
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No Order till HE [olaintiff obtained an Injundion in this Coutt, 
ae op Che Defendant moves to diflelve tt, and obtainen 
pane an Dder ta diffolve it, before the Dwer was drawit 

up the Defendant atcetts the WDlaintiff, aio it 
was held clearly, that this was a Contempt to the Coutt, 
and the Defendant was owered to be committed ; forit is — 
no DQrvder till it is Dawn wp and pafied bp the Rewitter, fo2 
the Resifter’s Dinutes are onlp a TUatrant for an Over, 
and no Der. 


Bloys ver fus Bloys. 


($2.) 
A Devife to S! R Thomas Bloys having Tue a Son and tea Daugh: 
one that hath \_) ters bp a fitft Center, upon his Warriaye with a fecond 


& Provifion 


hefore. Mitte, makes a JPwvifion by Settlement of 30001. faz His 
Daughters bp the fecond Genter; afterwards, having Sue 
one Daughter by his Cecund CCife, by bis CHill devifes ail 
vis Cftate, Real and j9erfonal to his thee Daughters, p0- 
bined that if the Son Would pay go00l. to his Sitters, 
that then that Devife Hhouid be void, and dies. 

Fir it was held, that the whole Charge upon the Citate 
of the Ceftatoz, Real and Perfonal, was but 9000]. of 
which the 30001. fettled upon the Daturhter of the fecand 
Genter, was to be Part. 

But the Queftion was, Whether the Mould have per 
SHhare in the Remainder of the 9ooo!l. heflnes the 30001, 
f02 tf rik then the twa Daughters ty the firft Genter would 

have 











have had but little moze then rs00l. apiece, and thts 
Daughter by the fecond Genter would habe had above 45001. 
if this Pr0vifion by the CUill Hhould be taken to be additional 
to tobat was fettledD upon the Warcriage. 

And the Lowd Chancellor Held clearly that it fhould not, 
there being no jd2o0f that tt was the Sntent of the Father 
that it honid ve additional; and be cited the Cafe of Pyle 
and Pyle, where Sit Francis Pyle fettled 30001. apiece bp 
Deed upon his thee Daughters, and after in his Till gave 
them 3000]. apiece, without taking any IRotice of the 
Pobvifion be had made by Deed: and there being no j9200f 
of bis Intent ta make this in bis CH additional to 
the other by Deed, it was held it hall be tntended the fame 
30001. and fo they bad each of them but 30001) in the 
Chole. 

And tf that Crpolition were made there, tn cale of the 
Daughters and Meirs of the Family, for the Benefit of 
the collateral Deir Wale, then this is a much franger Cale 
luhere it 1s betwirt the Daughter of the {ecand Genter and 
the Daughters of the firt. 
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Clarke verfus Perrier, Executor of Captain Perriets 
‘ a Scrivener. 


HE Plaintiff vepofited 3001. in the bands of 
Captain Perrier the Defendant's Ceftato2, wha let 
the fame at Jntereft upon a Wotyage of outes 
in London, and took the Woatgage in the pPlain- 
tiff’s aime, which Mortgage after proved Defetibe, and 
the JDlaintt received the Interett for feveral Pears, but it 
DID Not appear by the jProofs in the Caule, that the JPlatn- 
tiff DID cber aficnt ta this Wortgane, oe that he Did give 
the Defendant a general Authority to difpote of it at Jn- 
tereft as he thought fit ; neither dip tt appear on the other 
Side, that the Plaintiff oft lay anp Reftraint upon the De- 
fendant, that be hhould not difpote of it without bis App20- 
bation, fo that the Cale reften merely upon Conftrution of 
Law, whether a Scrivener, difpoting of Woneyp Depofiten 
generally in bis bands upon bad Security, hall be anfwer- 
able forit, there being no Y00F of any Fraud 22 Collufion 
in the Scrivener, o2 whether the Diwner of the Maney 
Mould and to the Lofs of it. 
Gnd my Loyd Chancellog fain it was like the Cale of a 
Bailment at Common Law ,; if J deltver Goods to another 


to keep, and he iofe them bp anp Accioent, the Lots ah 
I a 
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fall upon Him, untefs be qualifieth the Canfirution of Law 
bp faving that be will keen them as his own, and then the 
Lots, if it be involuntary, falieth wpen ime. 

Cie Loo Chancelior faiv it was a Cale of nreat Cor 
fequente, ant fo be would coniider of t¢ before de would 
Deliver any Opinicn. 

Afterwards tt appearing by the JSaofs, that the lain: 
tiff Had by bis Aments receiven Antereth for feveral Pears, 
and in the Receipts han taken Wotice of the Iuncivai 
befng tn Motnage upon the fata Security, this oa a- 
mount to an Appwbation of the Security, and fo the 
Low Chantelle was of Opinion that he cumbhe to fuitain 
the Lofls, amd veverfed the Decree made by the Wafter 
of the Rolls econtra. 

But if it had ficad barely upon the Ceifirukian of the 
Latw, without any }o08 of the Content o2 Approbation of 
the jDarty, there the Scrivener mut have fuftained the 
Hols accowiny ta the Rules of Zaw in cafe of Weailment; 
aS 1 Int. 89. and he cite® Exod. Chap. 22. that tie Levitical 
Lay was fo. 





Foly’s Cafe. (54) 


ge Ereciiters of Foly preferred a Will ayaintt all the aoe and Le. 
Creditors, fame betny by Judgment, fome by Bond, Arers. 

and fome by Simple Contrak ; the Cettato2 having debited 

Lands to the €recutor fo2 the Papment of tis Debts ; 

and de bad in the fictt jolace in His Ctil deviled an Auneiity 

Cf sol. per Ann. to be pain to his Cdilte. 

My Lew Chanceilar Bireted, Firft, Chat the Lénds 
being Debifeo to his Crecutors, it all be conffrued that 
the Ceitato2 intended that they Mould be paid in the fame 
Daver ag the Lat diregs, that ts to fap, that the Debts 
fhould be firfk pars before this Annuity, which was but a 
Legacy, ict the Mawing of the CAN be how it will, 
although tt Devifea the Lands charged with this Annuttp 
fo. the Payment of Debts, pet the Oebts Hhoula have 
the JOeference ; but be Held that the Debts of ali Hinds, 
fubether by JuBnments, Bonds, o2 GHimple Contra, 
weuld be fatisfied pari paffu, and if the CGlaiue of the Land 
fell thot, then that thep thould be fatisfied tn JP2opo2tion, 
only JuBgments that did affet the Land without anp 
fuch Devife were to have the JBefervence; but a Debt 
by a Decree tn Chancery fhould be hut tn equal Oengree 
with Debts by Bond on Contract, becaule that Doth not 
bind the Land until Sequettration. 

But fo far as the Werfonal Cltate Did ertend, he oder- 
eo that the Debts fhould ue pain in that Dyver as the 

Latin 
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Law did direkt, and there a Oecbt by a Decree in Chan: 
cery Mould have the Jeference of a Wond. 
And the Cale of Hickfon and Witham was cited. 


(55.) Sir Oliver Butler’s Cafe. 


pera Scire Facias fffued out in the Ling’s Pame to repeal 

Chief Juttice a Jatent granted fo2 a Warket to he held at 

North, Chatham, upon a Suaveftion that tt was ad grave damnum 

Juice Jones. GF the City of Rochefter. 

Sci’ Fa’ tore. JE appeared upon the Joicadinns, that an ad quod dam- 

peal a Patent. num {fftied out, but twas erecuted furreptitioufly twenty 
Wiles from the JPlace, and nullum damnum returned, 
and thereupon the Hing mave this ant. 

Ghe Defendant DemtitrveD toa the Scire Facias. 

Mne Queftion made was, CUbether upon a Scire Facias 
it might be averted this Oant was ad grave damnum, 
when it was found by the Jnquifitian that tt was not 
ad damnum; and fa it was aberred that another Anquifi- 
tton thould Habe been found tn Contradiiion of tt before 
the Party fhoutd be admitted to this Averment. . ae 

Wut to that (t was anlwered, Chat the Anquifitton 
found upon the ad quod damnum tes not obligate, but 
that anp Pcrisn minht aber the Contraty without a Wat- 
ter of eco; and fo that they cited Sfr William Juxon’g 
Cafe, where it was Held that any Werfon might bany 
his Adian en the Cale, and tas not effoppen by that 
Fnguitition; and fo Juoye Jones fain it was held in ‘ang- 
ther Cale lately in the King’s Wench. 

Gnd North fatd the Difference was this, that where 
another Office twas found the Wing mighe feife tminedt- 

Dy. air. ately, otherwife be mut betigy a Scire Facias, and then the 
Watter of Damanre map be put tn Iflue and tried. 

And mp Low Chancelloe and the JuBges concurred 
that this JOatent ought ta be repealed, fo2 as much as 
It was alledyed tu the Scire Facias ta be ad grave damnum, 
and the DOefenBant had confelled tt by his Memurrer. 

And mp Low Chancells2 faid that it would be tnconve- 
nient, t€ fuch a jatent might not be repealed by a Scire 
Facias, £02 then the WDarty mutt be put to Hts Aéian tories 
quoties, which would he beratious and endiels, and here 
it may be tried ance fo2 afl; for if the Damane bad been 
traberfen, tt Thoauld babe been fent nto the King’s Bench 
to be tried, and the Watent Heuld have ftagd o2 falleti 
according to the Cvent of that Crial. 

4 DE 
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Povye’s Cafe. (56.) 


CUas indebted 15001. whereot soo]. wag fecured Lord Chai- 
by Mortgage, the Refinue by Bond; A. befae “ eellcr. 
bis Death makes a Leate of all bis Lands to gies 
Cruftees fo2 JWayment of His Oebts, which 

Leale tn the whole was orth about 12001. the Deir of A- 

after bis Death felis as much Land as papeth t400l. 

Inhereat the Waytage fo2 5001. was Part (which was moe 

than the Galue of the Cruft Eftate). Povye wha was a 

Crevito fo2 the other 1601. bought bis Will amaintt the 

Deir and the Cruffees, to have his Debt fatisficd out 

of this Cruit Cftate. mn 

Jt was infifted for the Hetr, that habingy paid ag fat 
as the Galue ot the Cruft Effate vid extend, he ought nat 
tu babe his Lands charged any farther. 

But it tas ruled, that being the Crift Lands were 
not fuficient to fatistp the whole Debt, the Deir anv 
the Cruitees and the Bortgance fhoula not jungle toe: 
ther to cheat other Creditors, by paviny the Woatrage 
firff off; but an the contrary the Cru Lands fhould ve. 
applied tn the firfl place fo2 the other Debts, tecaufe 
the Martranee could ke at no Oamarge, beiny Cecured by 
His Maortyage; but on the contrary; if the Wortgage hauls 
he fic fatisficv, the other Creditow might {ole their 
Debts ; 
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Debts ; and fo the JHainti in this Cale hav Relieé for his 


Debt, 
(57-) 
Heir and Wil was bought again the eic of the Wortnance 
RE fo tedeem, ane ucither the Erecute2 noe Anmintirater 


AnteCaie 11, Were made Parties ; and this Erteption being taken at the 

eG Dearing af the Cate, the Low Chanceliag would nog 

aa. Hccced to the Dearimy of the Caule; fer if it ould fall 
out upon the Account, that Boney hould be paid by the 
Moartwayo, thatis te he patd to the Crecute, 0. Avimint- 
fitate2, and not to the Deir; and fo the Account ought nat 
to be Controverted without their uivtip. 


(58.) 


Poe Orie makes the Dbiigo Erecute. fn Crue for his 
; ChHtlden, &c. though this be in Law an ECrtingutth: 


re. Ment of the Debt; pet in Equity it is not, but tt tall 
be preferved in Being fo, the Wenefit of the Ceftuy que 
Trutft. 
C59.) , Lefley’s Cafe, at the Rolls. 


Late fran A Man is Guardian o2 Cruftee for an Infant to 

hater whom Lands are delcended a2 Deviled, but the Citie 
19 reverain a third Werfien, if the Crufice 02 Ouardian 
buy in the Citle of this third [erian, this thail not be taken 
to be a Cruft fo2 the Intant, for he is at Lthertp to 
purchafe it as well as anp Top cife; and fo it was held 
in the Cale of Combes and Throckmorton, per Cancellar’. 


(60.) Chamberlaine verfus Chamberlaine. 


es aaare t Father of the Plaintiff and Defendant did de- 

ae bite bis Effate to his cineft Son Edmund, with a 
Averment of Wemainder to his firft, fecond and thitd Son, and foz 
the Intent of Default of fuch Iflue, to bis Cecond Son Humphry, with 
the Teftator. Remainders to his firft, fecond and third San ; and fo ta 
pi ae 37- His third Son, &c. JPavided that if his eldet Son Ed- 
“"79 mund, when be enjoped the Eftate, Hould have no Ihue 
Wale living, that then he fhould pay 401. per Ann. fo2 the 
Waintenance of the eldef{ San of Humphry, and Pe his 
I UCi= 
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Education, tn fuch manne as was fit fa2 bis Dearec, until 
His eldett Son Mould Have a Gon produced and itving. 

Edmund the eldeft Son had Fflue a Son, who Itved thee 
Days, and then died. Jt was in jP20f that Edmund the Ce- 
ftato2 DID Declare that bis Intent was, that this gol. per 
Ann. fhould be paid in cafe Edmund fyouid have a Son 
how that ould die fuddenty after. 

Per Cur’: Che Annuity ts Determined, and a collateral 
JO00f fhall not be admitted again the erprets Tows of 
the TUtil; and it is pabatle bis Intent was, that the gol. 
fhould be continued to be patd, although Edmund fad a 
Son tohich died lundenty after; pet now it mutt be taken 
upon the dads of the Cdili, and an Averment of the In: 
tent of the Party contrary to his erpeefs Cows hall not 
be received; and fo Decrecd again the Plaintiff. IF tt had 
been a Crt tft, the Antent night bave been fupoltcd bp 
JO200€ ; per (cerriere 





Abraham verfus Bubb. (61) 


‘Oe Abraham (to wham the [Plaintiff is Deir) uport Lod Char 
his Warriage Dio fettle the Lande, upon which the 
CUatte in Quettion tas intended to becommitted, to the Peron © 
Cife of Ginfelf and fis Witfe, and the beirs of theit THD Vide poft Cafe 
Wodies; afterwards the Husband dieth without WMue ; his 349- 
Mite matrteth the Cetendant, being then Cenant in Cail 
after Poibtlity of Fue erting; and the and her fecond 
Dusband having felled Come Trees in a Orove that grew 
feat, and was an Denament toa the Wanfion-Manfe, and ha: 
Ding at Intent to tell the veft, the Platntif~t, to whom 
the Lands ott belang in Remainder, preferred his Bil 
te vefiratn Gee from felling thole Crees, and to have an Ju- 
jundion to flap the Canniittiny of afte. 
Jt was tufted upon by the Defendants, that Cenant in 
Cal after Poitility of Aue evtine, ts by the Law dit 
puntibable of atte, as arpearg 11 Co. fm Lewis Bowles’ 
Cate, and 1 Inft. 27. b. Lit. feck 352. ant in the Cate of 
Lewis Bowles it ts beit, that 1f a Leale be made abfque 
impetitione vafti, the Qeuant ts not only Ddilpuntibable of 
Wate, but the overty cf the Crees ts tn bim if he fell 
them; and iw the Cale of Wentworth perfus Wentworth 
it was Hein by ali the Jutwes of England, that Cenant tn 
Gail alter jpovibtlity of sue ertiné ts dilpuntthabie of 
Caffe, and fo is Lewis Bowles’s Cale, 11 Co. 8o. 
hate era. E 


Per 
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1 Cro. 242. 
Allen 84. 


Per Curiam: @he Law formerly was held to be, that 
if there were Cenant for Life, without Impeachment ot 
afte, that this Did only create an JImpunity to the Ce- 
nant fo2 Wife, although tt was the expels Provifion of 
the arty. 4. Co. 63. Wut aftetwards in Lewis Bowles’s 
Cafe, 11 Co. 80. the Opinion was, Chat thele Mlows 
DID ve a Rinht and Jutereft tn the Cenant for Dife, 
and Bia gibe Him Liberty to fell and take the tees to 
jis olen Cle; fo there fs an expecfs Povifion of the 
jPavtp ; but tn the Cale of Tenant in Cail after Pot: 
{ibility cf Gflue evtin®, that is the Wovifien of the Law 
oniy; and though m fome Cafes fortior eft difpofitio legis 
quam Hominis, pet that thall not be to incumber Cffates- 

‘ut in many Cales, where a Werfon is difpunthable 
in Law for committing of Wafte, pet this Court fall 
injotn him; as where there fs Cenant for Life, Remain 
Der for Life, Remainder in Fee, the Cenant fo, Ltfe 
fhall be reftrained from committing of Watte bp the in 
juntion of this Court; though tf be Do commit Cafe ne 
Giton of Waite will lie apaint bim, (ed femble, that an 
Qéton of Crover will ite for the Reverfioner, bLecaule 
the JPonerty of the Crees is in him); and though this 
Géton of Grover be a new Remedy, pet it ts a jut 
Remedy; and tho’ this was a Remedy not knoten heretotae 
pet it {9 juft; and it muff be admitted that the Lawis better 
unDderfiood now than feamerly tt was, and the Law by Ere 
perience anv JOaaitice is tmiproved, and learned Wen by Stu- 
Dy fee farther and farther inte the Depth of it; per Cancellar’. 

Gnd he fain that tn mp Low Chiet Juttice Roll’s Cimes. 
iu the Cale of Eudall perfis Eudall, Rolle was of Optntan, 
that an Aktion of Craver weuld ite for the Reverfoner ae 
gaint Cenantin Cat! after otibility of Iue evtink, for 
@rees cut Down by bim ; and mp Low Chancellor dee 
clared he was of that Dpinion, though he coud not be 
puniihed by an Aston of Wiafte, becaule he had only an 
Impunity tf he committed atte, but no Intereft tn the 
Crees; but Pemberton argued fortiter econtra. 

- And my Low Chanceilo2 laid, Jf there be Cenant for Life 
without Impeachment of CClatte, if he qoeth to pull down 
Doules, &c. ta do afte malicioufiy, this Court will re- 
firain, although be bath expels JOower bp the At of the 
Party to commit Matte ; for this Court will moderate the 
Erercife of that Power, and will reftrain ectravagant hu- 
mous TUafte, becatfe tf ig pro bono publico ta reffrain ft; 
and be fata be never knew an Injunion Vented to os 

4 tbe 





In Curia Camncellarie. 6§ 
the pulliny Down of Doules by Cenant for Life without 
Jmpeachment of atte, uniefs tt were ta Serjeant Peck fit 
my 1020 Oxford's Cate, and be fatd he Did belicve He oul 
never fee this Lourt denp it anain; and he cited the Wt- 
fhop of Winchefter’s Cate, tho made a Leale foz 21 Pears; 
Without Impeachment of atte, of Lands that Had many 
Crees upon tt ; the Cenanteuts town none of the Crees 
till about Dalf a Pear before the Expiration of his Cerm, 
and then geeth to felling down the Crees, and tn that 
Cale he was injoined by this Court ; for though be might 
have felled Crees every Pear from the Beniuntug of his 
Cerm, and then they weteld have been growing up again 
gradualip ; pet it is unreafonable that be MHeuid let them 
grow till towards the Cnd ot bis Cerm, and then (ween 
them all awap; £02 though Ge bad a Power to commit 
CUafte, pet this Court toll model the Erercife of that 
Power. Chis Cale he fatd was tn Wetnt, repoeted by 7. 
Jones, hut upon Search J cannet sud ct. 

And he cited the Ladp Evelins Cale, where there was 
Cenant fo. Life, Remainder to the fir Son foo Lite, wit: 
out Jmpeacthment of THafte, with Remainders over ; the 
firtt Son, by the Leabe of the Lefice of Cenant for Life, 
comes upon the Land and fells the Crees, although be 
could not tn that Cafe de panied by an Aion of CGatte, 
pet be was injoined by this Court. . ; 

in the End this Cate has referred, andif they coula rot 
agrec, then to be fet Down again; but mp Low Chancel- 
102 difcabered His Inclfratian forricer for granting a Anjunc: 
tio. 








Sam. Aftrey’ S Cafe, (62.) 


t* this Cate it teas Held unanimoufly, that where there seatute of Li- 
{was an Aecoutit cutreit fo, 20 Pears, as BecetBet of mitation. 
Rents, and much moze in paying and recetving muttratip, 

pet this was not barred iy the Statute of Limitation ; tnt 

if the Aecount were flaten o2 ended, and then the Patty fo2- 

beats to profecute fo2 fir Pears, be fs barred bp the Statute. 

Gnd here Aftrey (thho thas the Crecuitor of 9s. Moffe (his 

Mother in Law) who was Crectitric of her Dusband Wd. seccine a: 
Moffe) wag decreed to accoultt fo2 the Petits of Laos ce- gaint Execu- 
ceived bp 992. Moffe beféxe bis Death, it Cree for the 
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Lord Chan- 
cellor 


Cuftom of 
London. 


Cuftom of 
London. 
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1680. 
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Annand & ux’ verfus Honywood. 


tiff, and had a Pogtton; the Father by Cll at 

terwards, reciting that bis fatv Daughter was 
not fufficientip advanced, din make a further JP2ovIfien 
fo2 ber ; but after that be revokes that (Gill and makes 
another, whereby he Declares that bis faiy married Oaugh- 
ter was ftufficiently adbanced, &c. and then dies. 

Che Wil was bought fo. a cuffemary art of the 
JPerlonal Citate that the Father died poficilen of at the 
Cime of bis Death ;.and Here it wags held per Cur’, that 
when a Oaughter is marrted and hath a Poartion, that is 


PP NHE Cale was, The Plaintift’s Father hav two 
DOaughters, the Eide was marricd to the Jolain- 


prima facie {ntended an Advancement; and this ts fo in- 


tended and taken by the Cuffom of the City; but bp the 
fame Cuffom, if the Father doth afterwards, hy Will 02 
Mutiting, Declare that the fs not advanced {uffictentiy bp 
the Marriage, then this hy the faimne Cuftom doth open 
the Matter again, and let Her in to ber cuftomary Jpart. 

And if was likewile Held here, that if at the Cime 


- of the Barriane it had been agreed, that notiwith- 


ftanding per Portion then given, He houia have had 
her, cuftamary JOart, Tet the Cufiem be what it oer 
4 there 
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there would then hate been an Equity ta fet her in fez 
her cuffomatp Joart, and this Court woult have given 
Remewy. 

But bere being no fuch Arreeinent, the Batter reits 
purelp upon the Cuftom,; and therefore tt was obered 
that the Cuffom ould be certified by the Recover, viz. 
Cibether a Occlaration that bis Daughter was not tule 
ficiently advanced by his Cl, which afterteards was 
revoked, fhail be tufficient to iet the Datnrbter into her 
Share ; and whether the TU, notwithianding the WRe- 
Location, Hail pet continue a Writing to thts jurpofe. 

ut be would not fuffer it to be put in Jue, whe- 
ther the Wartiage fhall net prima facie be tntended an 
Gpvantement ; for he fatd that was aleeadp certified fo2- 
metiy bp Coke then be was Recorder of London, and it 
is reafonatle it fhould be fo, for the Reafan that is qt 
ben by Swinburne; fo2 when the iWartion is given, It 
pOpoztioned ta the Cilate Which the Warty that giveth 
if then bath, and as when there is a Decay of his €- 
fate, the martted [arty beareth no Share in the Lots ; 
fo if there be an Gdvance, it ts not reafonable (with: 
wut a Oeclaration made by the arty) that fhe fhaula have 
the Wenekt of that Advance. 


Graves verfus White. (64) 
SHE DefenBant married the Plaintiff’s Tite's A9a- Lord Chan- 
“ther 5 the Dlatntt® being a Sutto. ta the Defersant’s “ 

Daughter in Law came to a Creatp with the Defendant; Marriage A- 

the Defendant betny then pofleffed of the Perflonal EF ate Berit 

that twas ieft dbp bis Cites foamer Dusband, a Spare 

fohereet was Due ta the [Slatutifi’s Clife, the Wlaintiff Porton. 

and the Defendant enter into Artictes, ano in the Aetl parce ee 

tics it eas recited, that whereas the Defendant was to pay 

to the Plaintiff One theuland jPcunds far the Warrtage 

Portion of the Citfe, the {Plaintiff cobenanted to lettle 

certain anos, &c. 

3t fell out that the Share of the IDet fonal Cifate WHICH covenane. 
the jolaintif was tntitlen to, was but Chace hundred and 

tiventp Wounds. 

But it eas decreed that He Mould pay the 10o00l. and Videante Cat 
per Cur, an Gitten of Covenant will lie upon this Re- > 

trtal; twbereupon it was inhiffed that the Jolanta ought ta 

Q be 
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24 Dilimifleds to Law, and winx bis Adion of Covenant 
there. 

Wut per Cancellar’, there there is a Remedp at Late for 
oue Ching in a Gill which ts complicated with other 
Watters which are prover in Cquitp, there this Court 
Will Determine the tehele Matter. - 

And although t¢ was obyeted bere, that the Mite liven 
Dut fir Wonths, anv that the Dusband was not able ta 
yabe mate the Settlement he agreed upon, and that the 
tte had serpy hares Etaye from the Husband the Cime 
He liven with him, pet the Court decreed ut fupra. 

And imp Low Chancel{a cited the 1030 Delaware's Cale 
lately Decreed Here, tubere an Agreement was to pay the 
Marriage Wortton to fuch Perlon as he whould appoint 
in the Space of fir Wonths, and be was in Confideration 
thereot to fettie certain Lanvs; the Warriage took et: 
fet, the Wife Diet, and the fir Boanthe elapied, anv 
no Jerfen appointed to receive the Wonep; and pet the 
JPurtion was Decreed ta be pain to the Low Delaware 
without eramining bis Capacity ta make a Settlement at- 
cording ta the Agreement. 





(65-) Parker verfus Parker. 

Lord Chan- cule 

cellor. ole HE plaintift’s Father Devifed ta her and her Sitters 

Legacy when a Legacy of Four hundred Pounds, to be pad at 

payable their Days of Wartriane, ang iE either of them died be 
fore Warrtare, then her Wart ta go to the Gurvivars, 
and tn the mean Gime ta babe Waintenance and Cou- 
cation. 

Che Wilainti® belay now Cwentp-fir Pears old, and 
net minded ta Warry, preferred this Will foe her JPo2- 
tion. 

§t Was argued for the Plaintiff, that the ufual ap ts 
to make the apment at fuch an Aye, 02 Day of Marri- 
age, Which Mall firt bappen; and bere though the Dap 
of the Age be ométted, pet it map be intenden the Avge 
of Cwentp-one, when fhe is of Ability to manage and 
Difpate of it, 

(Sut per Cancellar’, this ts an eafy Cale; for where: 
focber there is a Debile ober, the Ceftato, is his own 
Chancellor, and there the Limitation muff be taken as 
it is penned; and here would be a manifeft Injury to 
thofe tn Remainder, tf this Court Hhould decree the i 
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tion before Warriage, and the Intent of the Ceilato 
weuld be Defeated; fo it t9 plainiy bis Jntent, that i 
fhe Dicth unmarried, ber Dare hould be equally ot 
pided amonyt the ret of the Childe; aid if it be 
Decreed to her, fhe niay give all fa one, and usne ta and- 
ther; and He {aid it was much the fame with mp Ladp 
Kilmurrye’s Cafe, where Dune thaufland jPounds apiece was 
Debifen to Daunhters, tf they married with the Canfent 
of B. and tf they married without fuch Ceonfent, thei 
they fhauid habe but Five hundren Wounds apiece, and 
the Rektue heuld goa to the Son; the poung Ladies 
being thirty Pears of Age fucd fo2 their Lenacies here, 
and it twas aliedged in thefr Webail, that new being of 
that Age, 1¢ was not material whether thep married 
With o2 without Confent, being of Auderflanding and Orit 
cretion ta Ditpale of theimfcibes. 

Wut it was BRelolved, that the Ceflata, was Chat: 
ceilo, of bis own Cifate, and having abven this iRe- 
fititicn, and a Limitation over, this Court coulo not 
alter it ; and therefare theiv full Lenecies tere Decree’ 
to them, but they twere ta enter into Recognizances f02 
Security of Wepapment, tn Cale thep marcied without 
fuch Content. 

Gnd fo here the Low Chanceilo, would not decree the 
Portion til Marriage, and then the Counlel of the 
jolamntift peefled to enlarge the Maintenance, becaule Maintenance. 
inhen no certain MWaintenance is expeefly allowey, this 2% ++ 
Court will allot what they think fit, but tn this Cafe por catess, 
He would not ertend ft bepand the Jntereft af the Wanep, 255° 
becaule i be thould, it would fk the PPetncival, to the 
WDetrinieut of thafe tn Remainder. 








Poft Cafe 132. 


(66.) 


A TOTE, Chat tf a Wortnagee be tt PolleRisn, and ale ProperParties. 
figneth ober, if the Ddoetwayor prefer bis Will, Moss 

upon Suppeiicion that the Oecht to fatisfied, and to have 
att Account of the Dwerplus, there be muft make the 
Mortwanee and all the Afignees Warties. 

But tf his Will be only for an Account, and to pay what 
is Atrear to the Aflignee, there be need not make the 
WMoatgaree a arty. 
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(67.) 
> was made in 1654, a 
Ou Monsige PT ee was made in 1634, and the Mortgagee 


Be see abobe footy Bears tn Potlefion,; and the Wootga- 
able. M02 Cate nem to redecm, but was Denied; fo2 mp Low 
Chanctelio. fait He would not countenance the Redemp- 
tion of fuch of? Wartganes; and my Low Bridgeman’g 
Rule was, not to fuffer a Redemption after twenty 
Pears, and hy the Statute an Entry ts taken away in 
that Cime; and be (aid be would in no Cale tuffer the 
Redemption of an OID Wortgage, unleis the ofits of 
the Land df confineratip erceen the Intervet of the 


Haney. 
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Hatcher verfis Curtis & Sir Richard Anderfon. 


| ANDS were conveyed to Crufiees for fuch Ales... evccu. 


(68.) 


aS 9525, Everiton Mould Direé, (init and appoint ; req. 
fhe voluntartiy, by Tiriting under her Hand and Pok.caterss, 
Seal, did limit the Ufes to the iPlaintiff, (and the ‘3? 
being a Feme Covert) the Oeed Was kept in hers 02 her 
Husband's Hands ; afterwards he deftroyeth this Deed, 
and limits the Gfes to the Detendants, and there was na 
jPower of Revocation referved tn the iti Deed. Che Que- 
ftfon was, CChether the were fo beund by the fir! Limita- 
tion, that it was not tn ber Power ta aiter it? 
— And the Lo Chancello2 fain though this was a Cale of 
Gaiue, pet there was no Oifficulty in if; for when the 
Power was once erecuted by Oced, there being no Jpower 
referbed by that Deed ta revoke o2 alter it, a Cublequent 
Limitation by another Deed will be void ; fo the firft Deed, 
and the lait Cail, always takes place. 
Gut otherwile it ts, if the Limitation be by CCU, fo2 Hob. 3:3. 
there the Patty map make His CCUtl toties quoties, and the 
lat hall take Jolace. 
Jf a Power be referved to limit a Cruft by Deed o2 
Cuil, tf tt be once limited by Deed, it can never after- 
Wards be altered; but a CCl being of its own ature 
tevokable and altetable, tt map be revoked o2 altered as 
R the 
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(69.) 


Account fta- 


ted. 
Poft Cafe 25 3- 


(70.) 


Truft of a 
Term for 
Years. 


Pott Cafe 157. 
Cafe 127.con. 


a Inft. 351. 


the jParty pleateth , foo Crufts be maverned by the Rules of 


Latu, though the Crecution of themis conivellable only tir 


this Court; tut if ti ce Wower relerved to itmit by Oecd be 


fram Cime ta Ctime, iia: He may limit and revdke toties 
quoties, 


fi @ Mat preferreth a Will generally foram Account, an 
Account fated ts a nocd pica; but iin bis Wiilbe 
fetteth forth that there was an Account, and that there was 
a Miftake, and letteth forth the particular Mittake, there an 
Account fated ts na gaod Wied; per Hutchins & al’. 


Hunt avd Baker. 


T tas aid per Winnington, and! not Denfed, that where 

a Cruft of a long Term is {imiten to the Dusband and 
CUife for their Lites, with a Wematnder to the beirs of 
the Woop of the Wife, there atter the Death of the Dus- 
band the Uitte bath the Oilpetition af the Cruft ot the 
whole Cerm, and after her Death her Crecutors o2 Apmit- 
niffrators ; and tebere the Remainder was limited toa the 
Deirs of the Wody of the Dusband, there the Cdife being 
Auimintftratrir to the Husband Had Poteet to nilpote of the 
ruff of the whole Cerm. 

JE a Wan marrieth a Feme whois the Ceftuy que Trott 
of a Cerm, if the Dieth, this Crufi will not furvive te the 
Dusband, but hall yo to the Crecuta2 oo Wmintiratee of 
the Cite; and this was fald ta be Witham’s Cale; and that 
is the Difference where the Mite Hath an Cftate in Law 
ina Cernt, and tobere he hath any a Cruk. 
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Mr. Varnees’s Cafe. 
C71.) 


4 NE 992. Varnees a poung Oentleman, tt Conti: rord chan- 
Deration of reo. given Him in the Ltfe-time of lor. 
his Father, vid give a Wond fa2 6ool. to be pat Relief againtt 
within a Pear after the Death of his Father (ta2>4 2s" 

wham he was Deir). Che fain Bend being ued, He pre- 

fetred bis Bill ta be velicked, and was relieved, repaying 

the fatd 100 1. and Intercit. 


(72.) 
Ay at) made a-Settlement with Power of Revocation, power execu- 
and {fmiting new Ailes, in the Preience of theee nv nist 
moe Witnefies, and he revoked, and limited new Cifes by Pe 
Dis CUtil, in the }eleuce of two Clitnefles : And decrecd 
by the Lod Chancellor ta be wood enough; for the appotnt- 
ilix thaee CUitnefles was onlp that there might be clear ]900f 
that tt was Done ; and here (t was Clear enough, thauyh here 
Were only tho Ciltnefles. 


Flay 
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(73:) Flay verfus Flay. 


Lord Chancel- Wan dervifeth his Heauholy Goods and Stuff to his 
lor. CUtfe, and Died, having made His Daughter Crecu- 
Paraphernalia. trir. Che Queftion was, CApether o2 no by this Devile the 
Devileof CClife fhould have the [Slate that was commonly ufed about 
Houthol’ the Daule, viz. a Silver Cankard, 12 Silver Spoons, 
Pot.Cafezo4. AND itkewile whether the Hauld have a Bracelet which the 
Of Exec.361. fed to wear, and fome [teces of cid Gold, viz. two Pieces 
that tere wiven ber to join tna Fine by ber Husband, 
atid {ome ather Pieces that were given her before Marriage 
by her Oodfathers and other Friends, which whe had kept 
all the Gime at her Marriage. 
Reloived, Chat the Cankard and Spoons, commonip 
uled about the Moule, will pats by the Devite of Doulehala 
Ooshs ; and fo the Writeiet and the JPieces of old Oola 
which ber Musband wave Her, and permitted her to ule 
and to Btipofe of in his Life-time, it cannot be intendea 
that he Wd Gelign ta take them away at bis Death with- 
aut erprels C005 ; ana fince the Cife might babe difpoten 
of them, and fave foln o2 pent them, but the bath not, 
but bath been a good Doulewiie and faved them, they thall 
neat now be taken from ber, there betny na want of AE 
{ets f02 Pavment of Debts. 


O® F a Leyatp be piven ta an Anfant to be patd at bis Age 
Per Juftice of 21 Pears, and the Erector ta pay Antereft fo2 it un- 
Jonessand til tt became pavable ; {€ the Infant die befove 2x, tt is Due 
lor feemed to Pyefentip ta the Crecuta, o2 Admintitrata2 af the Intant ; 
glow CusDF but 1f ng Jutereft was ta be paid fop it, then it Mall not 
Legacy when VE Pal until uch Cime as the Infant would have come to 
payable. 21 In Cale He pad lived, becaule there it is a Benehkt the 
Ane Cale 26 orator intended ta the Execute, bp keeping it tn bis 

Hands; but in the other Cafe tt could be none, when Juteret 
was papable. 
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; : (75-) 

F a Copyholder do for a Caluable Confideration fell Copyhold. 

O2 Wortmage, Oo cohenant to convey bis Coppyaic, 

and dieth before any Surrender made, the Weir ts 

compellable to Currender accowing to the Agreenicnt , on oe 
of the Coppholder ; but if a Coppholder Deviteth hig Ce 272 b. 504." 
pyhoid, and make no Surretider to the Ale of his Carll, 
the beir thall not be comvellabie ta make this good ta the 
Mpovilera rin wat ity 
‘But it was made a Quere, ff a Coppholder da devite 
| Lanvs forthe Payment of bis Debts; and dicth without 
making anp Sutrenver, whether the Deter be tn this Cafe 
 -gomeliable to make a Surrender; and the better Cpintow 
 teemed that be Mould not, becaufle althounh thts be faz 
‘Payment of Debts, pet tt ts merely voluntary to dentle 

bis Copvhslds ; and the Wafter of the Rolls fai, that tf 
«this thould be allowed the Loo would be coulencd of bis 
_ Fine. 
| Sep ebaa Be ct es . (76) 
at a Van devilech Lands that are in Mortgage, the devie of 
«Equity of Redemption will pals to the Devilee ; and fo tf Lands more 
 Copyhaiys chat are in Wortmage are deviled, the Equity se 
af Revemption hall pats ta the Devilee. . 





§ Tiffin 
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ritan 


68 
(97) Tiffin verfus Tiffin. 
‘Term to at- 


Aas Cerm for Pears was kept on Fast unon Ceutt 
toattend the Auheritance ; he that had the Inheritance 


Bateatenens devileth the Lands bp a Nuncupative CUill, which was re- 
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Cuftom of 
London. 


Dower. 
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Duced to Mititing in bis Life-time ; but the Direkions tt 
the Statute of this Bing againtt Frauds and Perjuries, - 
was not purfued. Che Queftion was, Cibether o2 no this 
Devrife ould operate upon the Ceruft of the Cerm which 
was in him, by Reafon ft could not eperate upon the In 
Heritance, becaule the Statute was not purlucn. 

And it twas held clearly by the Lod Chancelloy, that tt 
ould not; fe2 tf this hheuld be permitted, (¢ mouldin a 
reat Dealure fruftrate the End of that Statute; forit 
Is Dery frequent now in Settiements that fuch Leates 
ate kept out to attend Inheritances ; anv thele Leales 
are in a manner art of the Inheritance, and thall not 
be fevered from them in anp Cale tuhatfoever, untels it 
he fo2 Payment of Debts ; and be fala tt had been ar. 
judged in this Court, that if a Cerm fo. Pears be in 
rusk to attend an Cffate-Cail, Wf Cenane in Cail 
commit Felony, the King hall not babe the Benchit of the 
Ctut of this Cerm, but it hall attend the Citate-Cail mn 
the Deir. 

And tf a Citizen of London hate a Cruft of a Cerm at- 
tending his Anheritance, and dicth, the Crukk of the 
Cerm hall not be Cubsee ta the Cufloam of London, to be 
DibiwWed between the Wife and Childen, &c. as ather Per- 
funal Cifate and Chattels hail. 

A Woman recovered ber Dower of an Inheritance, that 
had a Cru far Pears attending upon it with a JPepper- — 
Cow Rent ; he was endowed of the third Wart of the Dep- 
per-Cown Rent, and peeferved her Wiilto habe the Wenefit of 
the Germ, in Lo Bridgman’s @ime, wha feemed at 
firtt inclinable that the Hhould dave it, but afterwards, upon 
Conlderation, adered that he Hauld not; for it thall not 
upon anp Account whatloever be fevered from the Inhert- 
tance, uniefs it be fo2 papment of Debts, and there it 
fhall, fo2 a Wan hath na Rinht tr Conkcience ta anp €- 
ftate, ta leave bis Debts unpaid, 


4 Bravel 
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Bravell verfus Pocock. (78.) 


Ar Deviled goool. to his Daughter, and the Rewdue Cutom of 
of bis Werfonal Eftate He deviled to His Weather. Che °° 
Queffion teas, Clibether this Daughter thould habe her eee 30- 
cuftomary Wart befines this Legacy, by Realan that he °C" 35> 
rave the Reiidue to bis Wrother, which is a kind cf an 
Jmplication, that the Daughter heuld have the 30001. and 
od mo; and if fhe fhould hase ber cuffemarpy Part too, 
there would be nothing left for the Brother. 

But the Low Chancellor heid cicariy, that fhe fhould 
have her Leqaty and her cuftomary Share too; there bemy 
no Cains tn the Call ta erciude Ger, the Hall net be var; 
red by Jarslication; and tf there were nothing left fo. the 
Brother, he could wot help that; t¢ mut qo ag far as tt 
would, 

Jt was itketile held in this Cafe, that if a CUeman d 
fore Darrtage agrees to a Vowmture in War of ber cue 
flemarp jpart, that this Anreement hall bind Her, and the 
ail never aiter fue fa2 bev cuffamarp ‘Part. 


Newcombe verfus Bonham. 
(79.) 
Nthony Yong, fa ooo |. Canfideratton, cauveped LANDS \orcage 
ti Bonham & ux’, and tie Deirs of Hoaham (wha Matit- when re- 

ed his Sifter) anv, tn another Deed mate at the fame Kemde. 
@ime, Bonham revemifen jart of the Lands to Yong fx2 
99 Pears, if he lived fo long, and covenanted that tu cale 
Yong, turing tis Life and During the fait Eerm of 99 
Pars, houid pay Bonham roool. with Interefi, the Bon- 
ham and bis Mitte were te regrant the Fee to Anthony Yong, 
Yong tit the tame Oced covenants, that tn Cale he DID not 
pay 62 tendev the roool. with Intereft, During the Cerm 
aun During Is Life, then neither the faip Yong no2 
his Detrs tyould have anp Wenefit in Lats o2 Equity of the 
fais Covenant, but thoula be excluded from all Equity of 
Reveimption. Yong Died; the Jtaintif’s Witte being Detv 
at Law to Yong perferred per Bill ta rederm; andit was 
infifted tipon by Serjeant Maynard, &c. that this twas a 
Eargain and a plain urchafe, and ne Wortwane-, and 
thou ny ve Had a Power Buriny His Life to redecin, pet 
it was bis Jutention that bis eirs theuld net; and here 

tie 
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the Defendant might be at great Oamaye; fo2 tf Yong had 


Poft Cafe 95, 
3253 


iiped ttucnty Pears, the Defendant was to have no Gnterck 
fo his ADenepall that Cime; and then if be mieht come 
any Ctine and pap him His Waney with fimpie Antereff, 
02 bis Deir after, this would he a great Peecjudice to Him. 

But the Low Chancells2 Heid clearip, that be thould re- 
Deen ; for betnm once redeemable and ence a MDotgage, 
the Menative Tows hall not make tt otherwife; and if 
this thauld be fuffered, the Scriveners would quicktpy get 
this Cay, and coufen Woartganows cut of their Citates; 
that tf the Dazgagors Vd not reveem during thete Lives, 
it Mould never be redeematle by the Detrg ; anw he citeda 
Cale between Hamond aiid Harris, tebcee a Bs ‘uinage was 
mave, and there was tats Clauie in tf, Chat tf He, 02 the 
Deits Male of his Body, thauld pay the Wonep in fuch 
a Cime, that it thould ve reveeimable; but tf be, nop 
his Deirs Wale, Did not pay tt in the Cime, that then tt 
MHouid not be redecinable.. 

Che Mortyagor vied without JMue Wale, and yet the 
Deic general was admitten Here to redeem. And tie 
Lady Jafon’s Cale was cited, where all the Pevative Moms 
Imaninable were inflertetd in the Deed, to bar the Equity 
of Redemption, and All manner of Circumffances Two, 
that might conduce to the hindertne of the Redemption, 
and pet the Party decreed fo redecm. Andanether Cale 
betiveen Ulington and Gardiner, fn thig berp [Doint, tobere 
a W@eortnage was mate for rool. with a Cenvitien that tf 
the Martrayo2 DD in ecieven Bears, and tn His olen Life. 
tine, pay the rool. and Jintereft, then ibe Wortware to be 
yon; the Wortgayo Died, anv pet there bis Detr Did 
redeent, 

Ft was {aid at the Bar, that t€ a Mortrage wes made 
tipon Condition to be botd upon J9apment of a certain 
Sui of Money at a Dap, but if the Menep be not paid 
at the Day, and the BDeortnagee vo pay a farther Sum ta 
the Bortnanor, then the Wartyago, ta be concluded of 
the Equity of Redemption ; if the Wortwanee pay the WBo- 
Ney, and the Mortnano2 accept it, that then He Hall be var- 
ren ; fo2 this ts quafi a new Agreement; but the Mortnagqo2 
ig not bound to accept it, but map redecm at any Cime, 
until be ts concluded by the Court. 

And putting in Menative Cows fignifies nothin, viz. 
to fay, if the Money te not paw at fuch a Cime, Chat 
it hall not be redeemed; fork that Hheuld be fuffered, the 


Scriveners would coufen all Wortgago2rs out of thetr ones 
4. \ ote; 
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Note; Jn the Cale fupra, it was thought hard by feverai 
at the ar, that the Plaintiff Hoult be permitted to cedeein,; 
anaint the crpeetfs Agreement of his Ancetto2. 








Hodgkins verfus Lutwych. (Bo. 


ies was faid in this Cale, that if Woytmagee be tn Jol Pimes Pore! 
feftion, and lebp a Fine and fibe Pears pals, that this aici. 
fhall bar the Equity of Redemption, and an Entrp of the 
Morgana will not peevent it, becaule his Cntrp ts not 


lawful; but the Woatnago2 ought ta bring His Subpena. 


Sir Robert Jafon verfis Eyres & al’. (81.) 


U PON the Matrtage of the Plaintifi’s Father with the Lord Chancel: 
Lady Eyre, who had 2000]. JPoartion, t¢ was anreed 
that the Mano2 of Hinton fhould be fettledD uyon her fo2 @ Mortgage 
Jomnture ; but tt being charged with a Wortyege of gocol. eae redeem- 
to one Fither, it was agreed that the 2ocol. JDeptten Maule ance cate 9. 
be peid to the (ain Fither fn JPate of the faid Wortgane; 
and the fait Gir Robert the Father Mas toa wave thee 
Pears Cime fo ayment of the Wefidue. 

Che 2oool. PPartion was paid towards the Woertaage, and 
forfecuring the 2oool. Lctidue and the Ladp Eyres Jein- 
ture, a Leale of 500 Pears was made of the oremitles ta 
Tench Fifher and Travers, ttt Cruft fo, Fither, retesinable 
on the japment of the fatB 20001]. and Futereft ; and atcer 
fuch Leafle made, the fad Fiher was to jotn with the far 
Dir Robert Jafon, fn ranting the Reverfion and Jngeritance 
Of tie 2emiffes to Carey anD Holbeech, and theiy Detrs, 
to the Gfe of Siv Robert for Life, Reminder ta the Lady 
Eyre fo. iLife, fo. her Jotnture, Remainder to the fata 
Carey and Holbeech, and thcit Heirs, upon feverai Crufts 
fhetetn mentioned touching the Dapypment of the fatd Wo- 
ep; bit tn Cale the fait Sir Robert fyould not pay che 
fain MWoney at the Cime for Payment thereof, 02 tn De- 
fault thereof, fhouid net within the Cerm of theee Pears 
pay the Debt and Interct which whould betoime Buc, 02 
that Sir Robert (houid oie before the fame be paid, and the 
Leafe furtentecret, that then th anp of thele Cafes the fata 
Carey and Holbeech auld and and be feifed of the Weverli- 
On and Inheritance of the Joremifies to them iimited, er. 
Betant on the Efate fo te be iimited to Sit Rovere and the 

LT Ladp 
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Lady Eyre relgedinelp, ta Crist fag the Lady Eyrey Her 
Decivs ans Afinns, net ont te oviehe Meme bbe Deve ate Ane 
tereft, whereby te free ber intenbes et PELE EDE ¢ froin te Leake 
Of 500 Bears, uut fo2 the Anereafe of her J Situne, aud to 
the End fhe might enjoy the Auberitance be t the JQ.emiffes 
abfolutely to ber and ber tears, Bilibia gens ot ali Equity of 
Resemption, atcowing to the fai Ge rene) Gecewinglp 
Deeds were executed. | 

Gu June 1674 the fala Warriage took C tee 5. in March 
following Sir Robert Bled, before thee Pears expited, not 
having pad the faid 2000 |. and the Wlatntift, being His San 
and Wet, preferred his Wiil ta revecin. 

Guo the Low Chancellor was cicar of Opinion, that the ) 
lect ought ta redeem, and declared that though the 
DOced be never fo firang ta feenre the Jotntewre, pet atter | 
all, if {€ Be once a Security, no Mies tn the tame Cone | 
bepance fo2 ercluding the Redemption, in Cafe af a Fatture | 
to De it bp the Cime thereby limited, can bar a BReaemp- 
tion; anv t€ Stv Robert the Father Had out-ltved the thee | 
Pears, and had not paid the Woney, he could net. have fay: 
feiteD the Equity of Redemption to his Cite, but he Houta 
have had the ReBemption, thaugh the theee Bears were ex- 
pitet; and if be was not conclubed, neither ts the Derr. 

And therefore tt wes Decreed, that be paying off the faa 
Mortgage, the Cruftees fhaula consey the Cquttp of Re- 
Demption to Him, and the Ladp Eyre to have her Jotnture 
fo2 ber Life. 

Note, Chat this Cale J took out of the Decretal Dywer. 











(82.) Chifwell verfus Blackwell. 


LordChan- FN thig Cate it was Declared by the Low Chancellog, if 
eellor. the Mite vo make a Cl, and give Legacies, &c. 
Feme Covert altpjaugh tthe Dushand ot pomile her toa perfozm it, 
makesaWill. and gave her Leave to make tt, nap although be DID after 
the Death of his Wife affent to it, pet He ts not bound bp 
it, and the Performance of tt in him is only Denoary, une 
lefs the Dusband oid agree before Marriage, that he ould 
DO it, and then he will he bound by His Aureement, but all 
Poimiles after, nay tf the CGife make him Crecuta2, andje 
prove the Till, petheis bound no farther than in Dano2; 
fo2 the Cail of a Wife is a betd Ching, and it is tn fritnels 
no Tul; and if a ond be given to perfown the Millot a 
married Tlamat, and whe make a Will, it bath the Import 
Of a Clitliing, and nethiny elfe, 
4 
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Semble a moy q’ ceft Cpinion eft contrary a JesRules de! Civil 
Ley, q eft tenus la q’ fi le baron affent, q’ le volun eft bone. 





Bevant verfus Pope. (83,) 


eas sl ig granted ta A. tn Ceuft fa2 B. A. Dies Leah. Tru ofa Co- 
‘A ing a Widew, who by the Cuftem “of the Wanoy is yrld. ve 

intitle to ber Citow’s Cffate; the DQueitian was, CTiibe- tate fabjea. 

thee 02 no fhe Hhould habe her Widow's Citate, and not be Ane Cale4s, 
liable to the Crutt. And it was held that He fyould not, 7” 

no moe than the Ute of a Cruffee hall babe Oower ; 

for the Mtdow's Ciiate fyatnas out of the Cruft-Citate by 

the Cuffem, as Dower doth by the Comman Law, 


(83 b.) 


HIS Rule was (afd Dotwn per Cancellar, that ff @ APamw Atidavit of 

“£ nefera Bill for a Ching of which the Court hath Turi. Vs o* 
Ditton, there the Plaintiff need net make an Afibavit that 

he hath net the Tiritings; but if it be to intitle the Ceurt 

to a Surisdltion, there be mut; as if a Wan binga Ley 

to he fatisfied a Oebt upon a Wend, and pretend the 

ond ts laff, be mu make Affivabit of tt; fo 1 the ond 

be not loft, this Court bath no Jurigdldton ; but tn this 

Wale the Will was bought fo. Ditcovery of Chritings, 

and that the Low Chanceilor fatdthe Court had a Juri!- 

Ditton of, and there neeved no Aidabit that the latntitt 

Had them not. 


ID 
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Charles Howard verfus Henry his Brother, Duke 


of Norfolk. 
(84.) 
Lord Chan- HE Carl of Arundel, paving Aflue Thomas, the 
Ge? pe. L020 Moltraves his eldeft Son, Henry the Detene 
North, Dant his fecond Son, the WWiaintu bis third 
Chief Juftice San, Edward his fourth) Gon and Bernard his 


Guberton, fifth Gon, beiny (eited of the Warany of Graneftock, &c. 
Mountague. I SFee-fimple, conveys the fame to the fe cf bimfcif 
Trot of a 02 Life, Remainder ta his Lady for Life, Remainder co 
Term for ttitees fo2 200 Pears, Remainder ta the Defendant and 
pear : the Deits Dale of his Woy. 

a RepiC 224 _ Bp another Deed, bearing Date the fame Day, where- 
Itt be Declares the Cruft of the Cerm fo 200 Prars, he 
makes a Recital of the fata Cerm, and of 5 Antentton, 
that tt thould attend the Inheritance, and then vectares 
the Cruft in Wanner following, viz. that they Hauid per. 
mit Henry Howard the Defendant, and the Deirs Dale ce 
his Wodp, to receive the Profits; but tn Cale Thomas, 
1020 Moltraves, Hoult die without Ife Gele ot his Way, 
whereby the Dignity of the Carl of Arundel houla oetcenu 
upon Henry, that then they auld permit Charles he Jotaq- 
tiff, and the Peivs Wale of His Wody, to vecewe the JDyo« 
fits ; andin Cale be Houlatdic without Flue Wale, then to 

4 permit 
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permit Edward and the ietrs Wale of Fis Wody to receive 
the yshits ; and fo2 Default thereat to Barnard. 

Che Earl of Arundel and bis Lavy are Bead, and Tho- 
inas, 31822 Moltraves betuy Dead without TMuc, ta the Lite 
of Henry, the Carideim Delcended upon Henry. 

Che fursibing Crufee conbeped over the Cerm to Hen- 
ty, int before the Canvepance of the Germ to him, Henry 
fuffered a Recovery of the Lantvs th Quefiton, ta the Ale 
of Him and bis § ers, 

Charles; tie 3 splaintiff, picferren His Will againt the De- 
fentaut, to babe the Cruft and Citate erecuted to him at- 
coding toa the aferelard Limitation ; the 1a Moltraves Be: 
tg Dead without Iie Wale, and the Carlsam being dee 
fcended upon the Ockendant. 

Cts Duefitons were made ; “ 

r. CGbether this Limitation of the Ctuft of the Cerm to 
Chatles, after tt twas TiniteD ta Henry and the Heirs Wale 
of Hfs Woody, upon the Coittigency aferclaty, was not vod 
in its Creation? 

2. Aumittiny tt to be good in its Creation, iether 
1¢ twas not barred bp the Recavery fuffered he Henry, the 
now Ouke ? 

Co the firit [eaint tt twas argued by Mayhatd the Atta 
nep General, Williams & al’, that this was a good Limita- 
tion of a Crutk of a Term fn its Creation, 

Fe aithough tt be true, that a Cruft of a Cerm can- 
not be limited tn Cail with Remainders over, pet here tt 
Depending upon a Continnency, which mute be determined 
in the Life cf a Wan, it ts all one as though it bad 
been limited fo2 Life with Remainders ober, whith bath al- 

ways Been admitted tobe mood ever finte the Relolution of 
Matthew Manning’s Cafe, 8 Co. 95. and if by atiy Rules of 
Law o2 Cquity tt can be made ood, tt ought ta be fo 
bere; for this Cruft twas limited toa Henry twhtlit his B20: 





ther tvas libing ; but if is Wother fhould ote without Ite 


fuc, whereby the Donaur and great Woafletions belonging 
to it howls came to Henry, then the Father defigned tt to 
be a Oavifion fo2 the Platutiff, confnering that the De- 
fendant would then be amply povided fo2, and ftand in nd 
need of ft; fo that it was platniy the Hntent of the Fa: 
ue wha made the Settiement, and bad JPower of the 
Cate, 

AnD admitting that this Cerm, tf it he confidered ab: 
Teratedlp, could not be fo limited, pet thisis attendant upon 
the SInheritance, fo long as the Limitattan of the Cerm 

and 
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and the Eftate are the fame; and afterwards it comes to 


be a Cerm in Gisls, and fo may be ood ta the JPiain- 
tiff, altbouwh the euiainiers over ave void. 

At fs agreed by ali, that a Cerm Ifmited to attend an Ine 
Hevitance map hake as may Limitations and Remainders 
as the Inbecttance ; but then tt mutt take its Fate with the 
Kaberitance, and that which bars the Anberitance wiil 
bar the Cruft of the Cerm ; quod fait conceffum per omness 
if it were a Cerm merely attendant. 

Sf a Cruft of a Cerm be ifinited to A. and the Deirs 
Wale of his Body with Remainder ober, the Crecute2 o2 
Adminiftrate2 of A. alt have the hele Cerm; ano fo it 
ig, t£ ic be limited to A. fo long ag B. hall pave Deirs 
Of His Body; quod fuie tha cea 

And this can be no jPerpetuitp, becaufle the Refiraint of 
Alienation is only During the Lite of one JPerion ; and It 
hath always been held, that tf forty Lives be in Being, a 
Cerm -may be limtten te all of them fuccetiiveip, becaute 
thep ate itke fo many Candles twhich are all lighted tone: 
ther, and muft erpite; and therefore it can have no Cendency 
fo a@ (erpetuity; quod fuit concefflum per Curiam. 

CCibp then the Cale here ts, Chat here is a tuccetiive Li: 
mifation upon a Contingency, which mutt Determine tn the 
Life of a JPerfon.; and though ft he limited ta Henry and 
vtis Deirs Bate of his Wedp, Weire Waie ts vow until the 
Coiitincency be determined, becatife non eft heres viventis, 
aud the Contingency was to Retermine tn the Life of Hen- 
ry; and thep cited the Cale of Cotton and Heath, 1 Roll. 
612, 

And they fat the Beaton of the Cafe of Child and Bay- 
ly teas qtilte Different from this, fer the calor why thep 
adjudged the Limitaiten ober in that Cafe ta he bow, mas 
becauie of the Repugvancy; fo there the whole Cerm was 
Devifed to the firk Werion and bis Afigns, and then to it- 
mit a Remainter over was repugnant, ike the Cale of 
Stukely anD Butler in Hob. Rep. fehere an Eftate given to a 
Ban and his Afigns, peovided he Hould not alien, was Held 
DOID; and thep relied much upon the Cale of Pell and Brown, 
Iubere it is belt a Sve may be Uimited upon a Fee, Deter: 
minable upon a Caniingency to happenin a thoet Cime, 

As to the feconi [Soint, tt was argued for the WPlatntiff, 
that this Limitation of the Crufi over was not barred bp 
the Recovery, 

Jt was admitted, that if it had beew a Cerm merely at: 
Pappa upon the Jnveritauce, that which had harred o2 al 

tered 
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tered the Juheritance would habe barred oz altere? that ; but 
this tas a Cerm in grofs, when the Crit of ft and the 
Gnheritauce came te be oibided in theiy Limitations, and 
this Gruff was precedent ta the ate-Catl; and although 
a Recovery twill bar anp Limitations fublequent ta the E- 
fate-Cail, 02 any Charges upen the fublequent Remain: 
bers, pet indat 1S precedent ta the Cltate-Catl, a2 chargea- 
ble upon tt, (asa Rent-Charge, &c.) tt fg not ti the Dower 
of Tenant in Cail ta bav o2 vefirey. 

Jt has argued fo2 the Defendant bp Pollexfen, Keck, Win- 
ington, &c. tha went upon the Waints, 

1. AS ta the fittt Point, they bela that the Limitation of 
the Cru fo Charles was void in tts Creation ; fo2 after 
it was limited ta Henry and the Deirs Waie of Hts Body, 
it could not be ltmited over, notivithftanding that it wag 
but until Thomas hfs elder Wrother ould wie without At 
fue Wale of His Woody, whereby the Carisam Hheuld De- 
fcend upen Henry. 

Gnd they laid tt Down for aA Rule, that when the Crutt 
of a Cerm for Pears is once limitedto a Ban and Deirs 
BE his ody, tet it be Determinable upon what Contingent 
it tutlil, it cannet be limited over; for tf that tould be 
once fuffered, there wilibe no Bounds to it, to. as it map 
be limited upon a Cotitingency ta happen in one Life, fo 
liketwife tt might in tho, and fo to thenty ; and fo iikewile 
li it as Upon a Contingency to fall out th a certatit 
Fuinber of Pears, it miahet be ten, twenty 92 One Hun- 
Ded Pears, which mul hects tend to a Perpetuity. 
~~ And they obferved that once an Opinion did prebvatl, that 
the Limitation of a Cruft cf a Cerm miyht be tn Catl 
with Remainders aver, as appears tn Moor 807, 808. but 
the contrary was fince held, as tn Moor pee, 567. 

And thaunsh the Woantineencp fs te fall out tu a fhort 
€ime, that tg not material, fs2 if the Cer i tere ever fo 
fort, fuch a Limitation weuld be void, and pet there it 
fan babe no long Continuance; asin the Cafe of Child and 
Baily the Cerm was but feventp-fir Bears, and the Cale 
Of Lowe and Windham was but a Cerm of ninety-nine 
Pears, determinable upon Lives, 1 Cro. 276. 1 Roll. 612. 
2Cro. 298. Mallot erfiis Sackville. 

Aud thep fat the Cale of Pell and Browne Was nothing 
to this Cale, for that was a Limitation of a Fee, anda 
great Reafon of that Cale was upon the Conftrusion of 
the Statute of Cilis, which mabe Wen JOawer to devile 

Lands 
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1 Co. t56. 


8 C6, 75. 


Lauds of JIuberitance which chev could nat at Commer 


Law. 

Che Judges have always lecked upon the Relolution 
in Matthew Manning’s Cale to be to the utimot Extent, 
and habe often fait they would netier yo beyond that, 
and a great Reafon of that Relolution was taken tram 
Boothby’ $ Cate, Dy. 24: 

Chep citet the Cate of Perne vetltis Reeves, 13 Car. 2. 
B.R. a Dewlle of a Cerm to A. faz Life, then te his Cite 
fo2 Life, then ta their Childen with Rentatuders over ; the 
Remainders wver were peib ta be void. Andthe Cafleofl Lowe 
and Wyndham was adimdged tn the King’s Bench, 22 Car: 2, 


A Devife ofa Cerin to bis Wife, the to Nic. his Hon, and , 


ff he Bie without Jue, Rematnders over, the Rematnner 
over was Held ta be bers. 

And they fain that the Cale of Child and Baily was a 
ffronner WLafe than this ; and for the Cafe of Pell and 
Brown, that was adjudged bp the fame JuBges as Child and 
Baily, aud ff we lock to the Cimes, it was betinirt the 
Tudgment given ta Child and Baily’s Cafe and the AE 
firmance of it in the Crebequer, and therefore certainip 
thofe JuDwes did not take the Reafon of thole Cafes to 
Habe any relation to one another. 

anv they fatd, another Reaton why it was bad, was be- 
caufe here was a pPokibility limited upon a okibilitp, 
which the Lat will not endures, for here mut be a Dying 
by Thomas ttthout Fue, and the Moncur mut Delcend 
upon Henry, and this dying without Ifue mot be in the 
iLife of Henry. But to that i¢ was anliwered, that that 18 
not a fSehibility upon a Wekbility, becaule all the Con: 
tinmencies ave ta Determine at one Cime, though it is a 
complicated Wcliktiity; fo that taking tt to he a Cruft of 
a Cerm in Orols, fe ts volt tn tts Creation. 

Chen to the fecond Point, Taking tt ta be a Crue of 
a Term attendant upon the Inheritance, tt ts barren by 
the uvecovetpy, fa2 that which bars the Inheritance will 
likewife har the Cruft of the Cerim attendant, which was 
admitted, taking tt to be a Cruft purely attendant. 

Qnv they cited the Cafe of Hodfon and Benfon, 25 Car. 
2,B.R. a Limitation cf an C€ffate to a Wan and the 
Deirs of His Wody, and ff he died without Iue, ther 
a Rent-Charge tao Mofeley, and this Rent-Charge was 
barred by the Recovery. 

Tenant in Cail, with JPower to make Leales ta 
Psaieg after bis Death without Sue, : 

cale 
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Leale and fuffers a Recovery; this Recovery thall bar 
the Leafe, becaule a Recevery Doth tn a manner p2a- 
trad the Eftate-Catl, fo that the Remainder, naz any Ching 
out of it, cannot take Cited. 

And in Chancery tt hath been held, that ff a Cruft be 
limited in Cail with Remainders over, if the Ceftuy 
que Truft fuffer a Recovery, this till bar ail the Crufts 
in Remainder, though there be na Cenant to the recipe 
in Law, &c. 

A Recovery bars all Remainders and the Oependencies 
of them; fo that tt bath been Heid, that if a Cerm for 


Pears be granted to commence after the Death of J. S. 


without Aue, and afterwards an ECitate is granted te 
J. S. and the Detrs of his Body, that J. S. map bar 
thig Leafe by a Recovery, notwithitandiig ft was grant: 
ev before the Cftate-Cail was created ; and fo ft was held 
in the Cafe of Southam verfus Clarke, although in the Cafe 
Of Gooden and Clarke ff twas Held otherwife, and fo that 
Cale is Doubtcd. 

So that they conctuded, that if tt he a Cerm attendant, 
if is certainly barred by the Recovery; if ft be a Cerm 
in Ools, it ts vow in tts Limitation; and to make tt 
partly attendant fo ong as {f tent with the Eftate, 
and then to feap off and fublift by it felf, would be a 
Qery firange Conftrudion, and the ay ta boing tit 
jDerpetuities, Wich the Law abhor, and would be con. 
trary to the Beafon which alloweth the Intatling of a 
uk sf a Ceri, fo long as it attends the Inheritance, 
which 1s becaufe then it flands anv falis with the Inbe- 
titance, and fo there is noe Danger of any WPerpetuity. 
Curia advifare vult. 


Afterwards in Hillary Cerm felleting, the Low Chan- Pot Cale 87- 


tella2, the tuo Chief FJufiieces and the Chief Baran, 
wave their Dpintons feriatim; and the Futyes were all 
thee of Dpinion, that the Liimitation to Charles wag 
pod, and they went upon Child and Bailys Cafe and 
Held that the Limitation ober of the Cruft of a Cerms 
after ft was limited ta a Wen and the Weirs of bis 
Bey, though tf was upan a Contingency, was poi; 
and that they would net carry it farther than the Judges 
Had Done 11 Matthew Manning’s Cafe. 

But Chief Pufkice Pemberton fain, that fueh a WDrobi- 
fion might Have been made well enough another Tay, and 
that had been bp creating two Cerms, viz. to have It 
mites a erm for flirty Pears ta this Ouke and the 

x Heirs 
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(85.) 


Maintenance 
of Children 
Legatees. 
Ante Cafe 65. 
Poft Cafe 2555 


Deir “OF His Bony ; pwutla that if the Lod Moltravea 
heuld Die without Flue, wMWhereby the Dignity whould 
Defcend upon him, then that Cermtoa ceale, and a new 
Cetm to artle, te be in Cruft fo2 Charles and the Deirs 
of his Bady, &c. and this would have been well enound,s 
Vide poft Cafe 87. 


Swinnock verfus Crifp. 


HE Defendant marricd the Plaintifie Wather, wha 

was Crecutric to ber former busband (the Father of 

the Piaintiffs ) wha vevifed the Sum of Ciro Hunheesd and 

fifty JDounds among the Pleaintifis (thee of big CHil- 

Duet) who being hed up by the Defendant now fued fo2 
thofe Legacies. 

Che Defendant alledyed that be had maintatned thent 
for feberal Pears, and given them good Coucation, which 
coft bint much maze than the Anterefi; and that he pad 
hound one of them Apprentice, and giben Scbhentp Pounds 
with bim ; and fo2 this be prayed, that what it flood him 


Air more than the Jntereft, might be allowen him out 


(86) 


Baron n’ad 
Power del 
Term in 
Truft pur le 
Feme. 


Poft Cafe 157; 
174. 


Ante Cafe 32. 
3 Ch. Rep. 
397° 


of the JPncipat, 

ut the Court would nat allow any Ching out of the 
Principal towards their Matntenance, but onlp the An- 
teteft, by Realon that the Defendant had married the 
Bother, who wes bound ta maintain ber own Childen, 
but for the Geventy jPounds which was paid to put 
one of thent Apprentice, that was allowed out of the 
Woincipal. 


Hunt & Pit verfus Pit. 


Wa hee poficiied of a Cerm for Bears, convepeth it 
to Crufiees tn Cruf— for her felf, and then taketh 
Husband. And the DQueftion was, Mihether o2 no the 
Dusband had jPower to dilpele of this Crufk of the 
Cerm ? 

Ano tt twas [aid per Cancellar’, that it had been always 
Held, that the NY had no Wower of a Cruft for 
the Wife of a Cerm for Pears; but tn the Cale of 
Sir Edward Turner, this Joint came before the Lode, 
wid the Lows ruled tt otherwifle (contrary ta his Dpini- 

I on 
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on); and fince the Loads fad fo done, they had altered 

the Law in that Particular ; and therefore he declared His 

Dptnion to be, that the Dushand had Power over thts 

Crufi of the Cerm; and thourh ft appeared in this 

Cale, that the Dusband Haw otic’ before the Warriage, 

that the Wife had fettied the fait Cerm tn Cruftees, pet 

that would mot hurt bim, wecaufe tf the Law be, that he 

fhould habe Power of it, his knowing tt would in no Sot 
prejudice him. 

«But tf a Wan befor AWarriage be mate a Party ta pop cae gs, 
difpating of a Cerm for Pears, in Cruft for bis Wife 
foz ber Jointure, o2 fo2 feparate Maintenance, o2 do make 

an Agreement not to difpole of tt, there tt Hall not be tn 

His Power to dilpate of it; 





DE 





“80 





(87.) 


Ante Cafe 84. é 


2 Cro. 461. 
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Charles Howard verfus Henry his Brother, Duke 
of Norfolk. 


4 HE Low Chancellor gabe bis Dpinion contrary 
to the Dpinion of the thee Judges, that the Lt- 
fo itation to Charles was good ; fo2 although there 

was a Limitation to Henry and the Deirs of His 
a, pet that was upon a Contingency which was to de- 
termine in a thoat Cime, to wit, in the Life of Henry ; 
and ag fo2 the Refoiution of Child and Baily’s Cave, there 
Wwere (everal Circumftances tn that Cafe which were not tt 
this; fo2 there one Reafon given tn Roll’s Abode ment was, 
becaute the Devile to the firft Wan was to him and bis AL 
figns, which in a maine gives a Liberty to nilpote of the 
Cerm, and then the Devife was of all his Citle and Inter- 
eft in the faid Lands, which teems repugnant to a Limt- 
taticn ober; andit appears by the Recowd of that Cafe, 
that the Cerm had heen feveral Cimes aligned, and there 
were feveral Purchafers before the Caule came in Que- 
ftton, which was fifty o2 firty Pears after the fain Settte- 
iment; but admitting that the Cafe had been the fame, 
pet there have been Different Opinions fince tn Weftmin- 
fter-hall; and he ctten a Cale betwee Wood and Saunders, 


adjudged bY the Lod Weeper Bridgman, affifted bp Raynf- 
ford 
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ford and Twifden, where a Cruft of a Cerim was limited 
to the Father for Life, then to the Mother for Life, then ta 
the Son John, and the Meirs of His Body; provided that 
if John fhould die without Ffue tn the Ltfe of bis Father 02 
Mother, then the Cru fhauld be fo2 Edward the feconD 
Son; and tt fell out that John died withaut Jue in the 
Life of His Father ; whereupon after the Death of the Fa- 
ther and Wother, Edward poeferred his Will fo this Cerm; 
aNd IC Was Decreed te him, by Reafon that, although there 
tas a Limitation to John and the beirs af His Body, pet 
it being upon a Contingency which was to determine in 
the Space of tive Libes, it was Held well enough, which 
wes a ftronger Cale than this; for here it ig to Determine 
in the Space of one Life ; and He laid he could not tell how 
fo Difference this Cafe from what mp Low Chief Julie 
Pemberton admitted, which wag, that this Jo.0btfion might 
habe been well enctinh made, by limiting one Cerm ta 
fp2ing upon the Octermination of another; fo2 there is the 
fame Reafon to limit one Cruft of a Cerm to (pang upon 
the Determination of another. 

Ano be fatd that tn eberpy Cale, where upon a Contingency 
a Fee might be limited upon a Fee, upon the fame Contin: 
gency the Crut of a Germ minht be limited after ans- 
ther Crut of the fame Cerm; and that is the Reafon of 
Pell and Brown’s Cale, viz. Chat althoumrh there was a Fee 
limited before, pet if was upon a Contingency, which was 
to Determine in the Life of a Dan, and therefore Heid 
rood. 

And he fatdD it would be kerp inconbentent, if ober riz 
Conftrutions hould be made to deftroy the Limitations 
of Crufts of Cerms; fo2 fuppole a Ban hath a Cerm 
fo2 Beats, and makes a Warriane Scttiement, and.afligns 
the Cerm in Crul for bim, his Erecutos and Avmint- 
firato2s, until the Barrtaye; and after the Warrtage, then 


upon (uch other Crufts ag are agreed upon; na Wan ever 
fain that this Limitation was void, becaule tt was firtk If | 


mited to a Wan, bis Crecutos and Adminiftrators, there 

being a Contingency to determine it in a Hore Crime. 
Gnd ag to the Dijetion that was made, Chere fhail it 
ftop? for if tt maybe good after a Limitation ta a Man 
and bis Deirs, determinable upon a Contingency to hap- 
pen in the Space of one Life; fo Ithewile fo2 two Lives, 
and fo to twenty Lives. Co that be anftwered, that Weft- 
minfter-hall twill quickly ftap it, then they find it tends to- 
Wards a Werpetuity, o2 when ce find anp Jncondentence 
It 


SI 
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Truft of a 
‘Term limited. 
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init; but when the Contingency ts to Determine in one o2 
two Lives, there is none; and fo be was of Dpinion up- 
On the whole Watter, that the Plaintiff aught to have the 
Cerm decreed to him, andan Account of the Wp2.efits finte 
the Death of the Lod Moltraves. 

But, by Reafon the Judges were of a contrary Opinion, 
he fulpended the Entering up of the Cecree till he Hould 
farther confiter of it, and it map be be might at lat 
think fit to adjourn it tnto Warltament. 

Note, Chat one Chinn, that moved him to give this 
Opinion in this Cale, was, becaule at the Cime of the 
making of this Settlement the Low Moltraves was a De- 
ry Weak Wan, and (0 it was nO remote Erpeation that 
he Moault die without Ihue. 


Bullock verfus Knight. 


bY, Vlas Bullock poffefled of a Cerm f02 1000 Pears 
(upon the Warriage of Henry his Son with Bridget 
the Daughter of Sir John Knight,) grants this Cerm ta 
@it John Knight, tn Crutt for William until the Warviage, 
and then fo2 Henry buring his Life, and no longer, and 
after bis Death fo. Bridget During Her Life, and no ion- 
mer; and after thete deceale, then ta the Jflue of thett 
two Bavdies, to DelcenD in Mature of a Cpecial Jntail, fo 
long as they continue in rerum Natura; and for Default of 
fuch Jue, then im Cruft for the Crecuto.s of Henry, 
Durty the Remainder of the fain Cerm? 

Che Marriage tock Cie, and they had Iflue; Henry 
afiqned all his Eftate and Intereft, &c. ta the Defendant, 
and then died, and Bridget and the IMue died; and the 
JPlaintiff took out Letters of Adminiftration to Bridget 
and ta the Jue; and the Quettion was, CUbich of thent 
Had the bet Right to the Remainder of this Cerm. 

On the Plaintiffs pac It Mas urged, that if the IF 
fue took anp Cftate tn thts Cruff, that then he bad a 
nood Citle as betny Adminiftrato2 to the IMue; for it be 
tack anp Ching be tock all, and the Remainder over to 
the Crecutorw of Henry was void. Andi the Ifue conin 
take nothing, but the Limitation to them mas boid, then 
the Cruft of the whole Refidue of the Cerm was heften 
fii Bridget by Surviverthip, and then the Platutif— had a 
Citle as hetng Adminiffrato2 ta Bridget. 

I Fo 
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Forthe Defendant te was urged, that the Fue could 
take notyiig, but the Limitatton was void, for WHue atl 
net take by Cap of JBurchale in this Cafe, but Hall 
be taken ag Cows of Limitation, and chat Way the Iiue 
cannat take, for that would be to make an Jntail of a 
Cerm ; therefor if a Cru of a Cerm fo Pears be 
{imited ta A. and bis Flue, the whole Ceri belts in A. 
then admitting that the Jflue took nothing, then the erutt 
af the whale Cerim was vefted tn Bridget hy Survrverxhip, 
and then although the Dugband could nat Ditpote af fo eee 
much of the Cecm as was limited to hee for ber Lite“ “** 
upon the Marriage Hetticment, vet this Relidur, which 
vettes in ber by Survisoghip, the Dusband might well 
Difpete of. 
Che Loe Chancellor faid this was a new Cale, and he 
would contider of rt. 








Horrell verfus Waldrup. (39.) 
9. 


aoe Plaintiff was Cued in the Ccclefiatical Court £02 regacies. 
Lepaties, and preferred fis Will here ta be indemput- 
ficd in the Payment of them, and the Defendant Demur- 
red, becaute the Conulance of Lenacies Gelonws to the Ce: 
Clefiaftical Court, and they will take care to indempntty 
the arty tn Payment of them. 

Wut the Demurcrer was over-ruled, becaule this Court 
path the proper Conulance of Lepacies, and in Come Cates 
this Court will take care for indempnifping the Crecu- 
to2 02 Adminiffrato,, where the Ccclefiattical Court can- 
not, and will make a Legatee refund, if Debts appear 
afterwards, If the Legacy be decreed by this Court; and 
this Court wil give Fntereft for. a Legacy, which that 
Court sot) not, and the PPlatntif— hath an Elezion to fue 
here 02 there ; and this Court holds Jlea of Lemacies 
tp the Rules of the Civil Law, and therefore a Lega: 
cy given upon Coiudition, that if the Party marry, then to 
be vow; this ts a bom Condition, becaule by the Civil 
Law all Conditions again Warriage ave untaweul. 


Demurrers, 


Rogers 
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as Rogers verfus Seale. 
ee) of T HE piatntt dertues bis Citle under ane Jo. Pope, by 
Nieves a CUill in 1659, and exhibited Gis Will to difcover 
47. Writings in the Defendant’s bands. 

Che Oecfendanet pleaded, that he purchaled the Lands tn 
MQueftion of the fait Jo. Pope im 1675, fo2 100l. without 
Motice of the JHlaintifrs Citie, and Demands Judgement. 

Che Plea was over-ruled upon thig Otfierence : Mihere 
the Joiatntit hath a Citle in Law, there though the Defeu- 
Dant Doth purchale without Motice, pet he hall vitcover 
Ciiritings ; but otherwile tt ts if the JOlaintif Hath only a 
Cttle in Equity; f62 there tf the Defendant purchated with- 
out Matice, he thail never Dicover, noz make Boe the 


tatu ’s Cite. 


Thickneffe verfus Vernon. 


(91.) 

cn HERE there ave Joint Cenants o2 Joint Crecutor, 
cellor. this Court will not take away the Benefit of Surv. 
Surviverhin, eo eMbiB that the Law gives; but tt there be any Codes to 
ke CAcee, Differ tt, o2 In Cale of a TUill any Antent of the Ceftatoz 
PotCae 178. Appear to the contrary, then this Court wil not permit 
the Genefit of Survivawhip. And a Cale was cited by the 

920 Chancelic2, which was decreed before the Cammifion- 

ers, who called Chief Juflice Rolle to their Afitauce, where 

Lands were purchafeon in Cruft for two Jderfons equailyp 

(and did net fap equally to be divided); and decreed at firfk 

that the Crutt fhould furvive, but afterwarts upon a iil 

of Revtetv, by the Content of Rolle, that Decree wags reverted. 

Gnd a Ofference was offered tn Relation ta Surbryo- 

ftp, where a Devile was jointly to Erecutore, and where 

it fs to Refinuary Lenatees, that in one Cale there fiould 

be Surbvivarhip, and tn the other not; but the better Dpint 

On was, that there was no Difference, but it was all one, 


(92.) 
‘Mortgage e- Cale was cited per Cancellar’, where an Cffate was 
deemable, made by Cliap of Wortyage, with a JDcvifa that the 
Moartvero2, othe Heirs Male ot his Body, might redeem; 
the Woatyaroz died tuicheut Hetrs Male of his BWady; and 
4 It 
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it was Cecreed, that the Heir neneral Hould redeem upon 

the Payment of the Principal Woney and Intereft ; fo2 

Where a Wo rtwane ts once redeemable tt ts always te- 

Deemable, without a new Agreement to the contrary, Gs) 

ie was {ald per Cancellar’, Chat where a Covenant was Power. — 
made to ftand feifed ta Giles, and a JDower ratlen there: 1 ©. Mild- 


"s Café, 


by to make Leafes, (which is void at Law) that Leafes™” 
being made by Girtue of fuch a ower, it was decreed in 
this Court bp the Lod Elfmere, that the Leffees thould 
enjoy their Leafes. 
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PON the At of Diftributton for Jnteftates C- youn tora 
ftates, thefe Joints habe been relolved. as Itt Keeper. 


was affirmed to me by 992. Keck and 992, Mofeley, 


&c. 

1. Chat the Cuftamary JPart, belonging to the Aumint- 
firato2 of a Citizen of London Dying Jnteftate, ts not 
Within the Ad, becaufe the Cuffom of London being faved 
by the A&, the Cuftomary Jaret hall go wholly to the Av- 
mintftrato2 as it DID Before; and fo it hath been refolved 
at Common Law, and in Chancery. 

2. Chat where a Man makes an ECrecuto2, to thom he 
Devifeth all the Rett and Refidue, &c. and this Erecutoy 
Dieth before the Ceffator, he, that takes ADminiftration 
cum Teftamento annexo, fall be liakle to make Oiftribution 
of this Surplus within the Aé of JOarliament. 

3. That if a Child dieth, and the Wother adminifters, the 
fhall not be compellable to make Diftribution ta any of the 
Brothers and Sifters of HG SUN ate 
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Howard verfus Harris. 

(95-) . 
¢ IR Robert Howard, by a Settlement in the Familp 
m Letng Cenant for Life, with Remainder to Henry 
B bis fir! Son, fold the Lands tn Queftion to the 

—" Defendant ; afterwards he dying, hts Son Henry de: 
feated the fatd {Surchafe by Girtue of the fain Settlement, 
and fn the Pear 1670 martyageth the fame to the Deten- 
Dant fa2 Five HundedD Pounds, and then fettles the fame 
upon bis Wife, the plaintiff, fo an Addition to her Joins 
ture baluutatily ; afterwards the fat0 Henry Howard takes 
up Fide hunded JPounds more of the Defendant, and in 
the Deen tle JProvifo is, that tf be othe Heirs Wale of 
His ody thouid pay, &c. then to be voila; and a Codes 
nant that no Yerfon thould redeem but he and the beirs 
Wale of bis Wodp, and cobenantedD likewife that the Ma- 
ney thoutd be patd prout, 

Henry Howard Dies without Tue Wale, andthe jPlaintifé 
being His dow, and intitling ber fel by Cirtue of the 
fai Deed vf Settlement, peeferred her Will ta reneem; 
and a Redemption being decreed by the Lowd Chancelloz 
Finch, the Caufe was now reheard. 

Dn the Defendants Part it was infifted, that here being 
erclufike CHods, na jperfon ercluded bp them fhould re- 
teem ; for the Magtwago2 being Water of his own Citate 

I might 






Mortgage f 
when redeem- © 
able. 
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FT LS ‘ 

might part with it upon what Cerins be pleafed; and 

here it vin plainly appear that bis Intent was, that na 

Perfon but himlelé and the Heirs Wate of his Body Hhould 

evecit. 

: But the ow Leeper confirmed the Decree; fo2 it 

being a Security fo2 Woney once, and there being a Co- 

penant to pap the Money, bv which Covenant the Mart- 

payor and his Crecuters Were perpetually obliged, and 

iiefines there being no Confideraiion paid for this erclu: 

five Covenant, be Decreed a Redemption according to the 

foomer Decree ; but feemed to be of Opinion that if 

there bad been anp particular Agreement, anda Con 

iteration pato, thofe erclufibe Cows might have 

been effectual, but others were of Opinion, to the Con- 

trary; fo2 once a Moxtgage and always reveemable, pr ces! 

and no enative THods Mall exclude the AMootgager. 5 

Gnd it Mag Compared ta a Diffrefs fo. Rent, that al: 

though there be a Covenant in the Deed, that if che 

Rent be behind, the Party may viftrain and Hold the 

Difivefs icreplebvifable, that notwithfanding the Party 

may replebp. | 
But a Cale was cited by 2. Selicite2 in the Poule Arte Caleoe 

of Lows, that where a Wan mate a [Purchafe, and an 20. 

Gareement was made betiveen the CGiendo2 and the Cendee, 

that tn cafe the Jurchafe Money were repaid within fe- 

Len Pears, that he woul recanvep, there if the Bonev 

be not repaid tn the feven Pears, the {Party ts net 

hound afterwards fo reconvey, there bheiny no Anteret 

to be paid, no2any Covenant ta pay the Worey. 





Thexton verfus Betts. (96.) 
HE plaintiff's Ceftator being Incumbent of a Ware payowion 
fonaye, and having a Orant of the nert AvatDance, mortgaged. 
mortgaged the nert Abotdance for. Ciwenty-five Daunds ; 
he being Oecad, the Plaintiff is his Erecuto,, and 
hought His Will to redeem ; and the Defendant de- 
mutred. 
Per Curiam, De fhall not redeem, for now the Anvowion 
Ig became in that Plight, that tt cannot be transferred 
in Law, the JSarty hall never be decreed here ta transfer 
If; and the Plaintifl’s Will was to be difinif; but if the 
Defendant takes the Benefit of Porelenttug, he thal not 
aifo fue for big Money. 


jt 
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Jt was propoted; that though the Defendant could not 
by Law affign the nert Avoidante now it is fell, and fo 
could not be decreed to Do att aX anainf Law, pet this 
Court might compel the Wortwagee, upon Receipt of 
bis Wonep, to prelent the Mominee of the Motyayo.. 

Wut that the Low Keeper fatd he would never do, fo2z 
that would be for this Court to da the fame Ching in 
Subftance which the Law allows tot to be Done, and 

Poh Cale 342, MIBHE tend to incourage Simony; and therefore be would 
never Do it; and be (aid the Oaant of the next Aboivance - 
comes as near Simonyp as map be. 


Fitton verfus Lord Maxefield. 


(97) PER Cor, Ina Bill of Review alt Chings are to be per- 
Review. fo2med according to the fozmer Decree, that Do not ertin- 
guith the Right; otherwife the Mon-performance is a 
good JPlea in Bar, as if Uritings are to be bought inte 
Court o2 Cofts paid, but not to releale the Right oz 
el a Conveyance, becaule that would Deftropy the 
tht, 
Mot hanging tn Critings accowing ta the Decree 
fought to be reverted, nor giving Security fo2 the Coffs in 


the ill of Review, was pleaded in the Caule between 
Okeover @li0 Poole. 


DE 
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Ocbiled ta B. Civentp Pounds ta put him out Ape Legatee dieth 
Prentice, when he thould come te the Age of ire hs Le 
(chenteen Pears, and he died before that Ane.iie | 
and the Dueftion was, Cbether his Aumintttra- Ante Cate 26. 


toz Mould have it o2 not? And Relolyed that he touty. Pe CAe*35- 


Clarke verfus Jevon. (99.) 


TP) 4. Grant, poffefien of a Cerm for Pears cf aules in Mortege re: 
AY the Strand, mo2tyaneth them to Hynde, and then fellg"~ 
the Equity cf Redemption to the Defendant ; afterwards 
the fat® Da. Grant feifs the Equity ef Redemption to Geo. 
Dewy, the JO{aintiff’s Ceftate2, wha motyaget the fame 
to Sandford; the Defendant Jevon buys in Sandford’s IW og2t- 
Rage, paving hint His oitncipal and Jntereft ; Geo. Dewy, 
Dies, ane the IDtatutif being bis Crecuta2 prefers his Will 
again the Oefendant to redeem. 
Che Oefendant wleaded, that before Da. Grant {oid the 
equity of Redemption ta Dewy be fold it to ber fo2 One 
Hund and fifty WeunBs, tobhich the had bona fide paid 
and that the bad fince purchaled tn the C€fftate in Law ot 
Sandford, and fa Demanded Judmment whether the Moula 
antwer. 
Gno by the Low Geeper the mut anftwer; for though 
it be true generally, tubere a JPurchaler of an Equity with: 
out Wetice rets in an Eftate in Law, no Redemption 
Hall be againft him; pet bere Dewy having taken in the 
Pid Wortnage, and this Wortwane to Sandford being made 
by him, there ts no Cale where a Ban Mall be hindered 
from redecming Dis stun Bortgage. take 
a i, 
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errno Leffee for firty Pears mogtgages bis Cerm to 
beeen Fo B. and then acknowlengeth a Statute to C. and 
Conufee of a then confeficth a Jungment to D. and oieth ; 
aan chen C. the Conulee of the Statute papyeth off the 
prior Mort- Mo2etyayee, and takes an Aflinnment of the Doaortgage; D- 
B86. poeferreth bis Will againit C. to repeem the Mortgage; 
and the Queftion was, UMhether D. thould pap only the 
Money due upon the Mortgage, o2 that, and what was 
Bue upon the Statute, before C. fhouid he compellable 
to afign. Gnd per Curiam, C. muff aflign upon Payment 
Of the Wortyage Waney only, for when A. the Woetwa- 
hor Died, the Equity of Redemption of this Cerm was 
Gilets in€quity ; and as the Judqment fhall be fatisiied 
bp Aflets tn Law before a Statute, fo it thall in Equity, 
and though the Conufee of a Statute hath gat the Al 
figninent of the Woartmane, pet that thall not take away 
ye Right of Ptorty, which the Judgment hath by the 
ain. 

Note; Che Reafon of this feems to he, becaule the Cerm 

was Werfonal Affets. 
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Blithe’s Cafe. 


(101.) 


Tide having one Child, and veing pofletledD Mater of the 
of a Cerin foe Pears, jul before her MWarciage Rol Si Jo 
With the fecond Husband, afligns this Leale C0 power execu- 
two Crufters without the JOwvity of der bus: aed by a Feme 
pand, in Crutt that the houlv receive the Jwfits during Ov 
Life, and afterwards in Cruft fo2 her Child for Life, and 
afterwards upon fuch Crufts, as the Hhould by any Ciriting 


finned in the jelence of tivo CHitneiies Declare and ap- 


point, and then marrieth. 


Che Duskand enjoyed the Leale fo2 feveral Pears du- 
ring the Life cf bis Wife, and after the Death of the Citfe 
the Child rvecethed the POpofits during his Lite, 

Che Wife, During her Coverture by the {econd Hugband, 
by Deed under Mand and Seal, in the W2relence of two 
Citnefies, appoints the Cruflees after the Death of the 
Child, to permit the Defendant to receive the Jd.fts 
are the Rehdue of the Cerm after the Death of the 
Child. 

Che Plaintifl, betuy Admintfirato, te the Dusband, pre- 
fers his ill again the Cruffecs, to compel them ta al 
fign ta dim. Cdbereupon it was peid, 

1. Chat this Leale being a Ching of Cmatl Caiue, a- 
bout 31. per Ann. gud there appearing no Creaty of Dar: 

riage, 
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riage, no any Contemplation of this Leate, no2 any Agree. 
ment concerning tt with the Husband, that the Aiinument 
made to the Crufters was not fraudulent againt the 
Dusband, but that he fhoula be bound bhp it, fo ag that 
the Chita after the Death of the CCife Houid held it, and 
ff the bad then limited it over, the Dusband had been bound 
by tt, 
2. Jt was Held that the Crecution of this joower by the 
TUife after Barriaye was void; and fo the Jlaintifl who 
tas the Auminutitrato2 of the busband bad the Decree; 
parties, nee but that a Feme Covert may in many Cates evecute 
“<7 a naked [ower ; but here this ower was coupled with 
an Intereft, which Mnterett by the Warriane did ve in 
the Husband; forthe Refidue of the Cerm being not ail 
poten of in the fir! Settiement, was a Cruft fo2 the Cite, 
and by Confequence was by Warriage a Cruk fo the 
DPusband, which the Cife could not vitpate of without him, 





Baker verfus Orlibeare, a Barrifter of the Middle 


(102) Temple. 


pet ee E Plaintifl being Leffee of a Houle fram the Com- 
panv of Carpenters (in which there was a Claule of 
at iture for Ff cateiened fe2 Moi-papiment of Bert, and alfo for not Re- 
oF Renblake. patting within three Qoenths after Ioatice) makes a 
‘Tenant com- Cinder-Leale to the Oetendant ; the Platntifi’s Leafe be- 
pelled to tke ingy aboiver bp the fain Company for Mon-payment of Rent, 
~~” ‘He tank a tte Leate, and then vid requett the Defendant 

fo take a new Leafe from bim, which the Oetendant re. 

fulinn, the [Siatntif preferred bis Ill, to compel dim to 

fake a@ new Leale, which was ftrouglpy eppofed by the De- 
fendants Counfel ; for that although it was trequent that, 

where a Lefio, took Apvantage of a Forfeiture, the Leilee 

NUTHe conspel him te grant a new Cflate; pet it was ne- 

Der knew thatin that Cale the Leffo coulD compel the 

Ccnant to take a new Leafe. But it was anlwered, that 

Cale ts not ithe this; for there it was the Aét of the Lefiaz 

to abo the Effate ; but in this Cale it is not the We 

of the Leffa2 (the JSlatntiff) but of the Company, wha are 

the Dead Landloads ; and although it may be occafioned by 

. the Default of the Wlaintiff, viz. in not paying his Bent, 

pet there ts a great Difference between an Ak and a De- 

fault ; fo2 it would be very hard where the Head Landlow 

takes a Govantaye of a Forfetture by the Default of the 

mefne 
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mefne Landlowd, that all the Gnvder-tenenis thould be there: poe caper. 
bp difcharged ; and fo tt was Becreed that the Defendant 
Mould take a ncw Leafe for fo much of the Cerm as was 
oA with the fame Covenants as were in the cid 

cate. 





(103.) 

M* SHolicite cited a Cale of Patrick and Dee, where Executorcon. 

an C€recuto2 pleaded Fully adminiftred to an Géfon moe Judg- 
hoought ayant him; whereupon the Blatntif preferred his ete = 
Bill in this Court for Oilcaverp of Aftets , and whtlft the Picovery of 
Suit was Depending tn this Court the Erecuto2r confelled acess 
judgment to anether Perfon; this Court caufed him ta 
pay the whole Debt, for that the arty thould not fuffer 
by an Aé that was Done ta Defraud jim wilt he was p2a- 
Ceeding in this Coure. 


The Lord Paulett’s Cafe. (104.) 


| ees L020 Paulette {n a Warriage Settlement catleth A peiraverabe- 
Cerm of Five Hunde Pears in Cruft, that out of nefit del Por- 
ofits, Leafes, Sales o2 otherwite, the Cruftees Mould" 
ratfe 4000]. apiece to pounger Sons and Oaunhters, ta 
be paid them at the Age of 21 Pears, 92 thee Warrtage, 
02 as be Mould diret tn His lat CUMl and Ceftament, 
and after the Sums vailen, the Cerm ta merge tn the 
Bevertion. At the Cime of erecuting the Oced, his Cuil 
was Dawn with the Wequeits as aforelaid, relating to the 
Cruft; one of the Childen died before One and twenty 
Peats unmarried, Her Aomintftrato2 Demands the lame, 
as the Chattels of the Party decealed. 
Che Court decreed, that it hould accrew to the Bene- 
fit of the Deir, aut of whale Cftate the Cerin was to be 
Sele giving Beafons ant making the Difference as fol- 
ows: 
Fir that perufing all jP2ecedents offered, he found 
none that came up to this Cafe, making a great Dit- 
ference Between a Legacy and a Cruft; that tf tt bad been 
a Legacy by (Ui, Legacies are governed by the Rules of 
the Law ; but where Sums are to nrow out of a Cru 
Of a Cerin, the Cll of him that created the Crut is 
to be obferved; and although this was by Hill, pet the 
CHtil and the Cruft relating to one another, and erecu- 
ted at the fame Cime, it alte conitrucd upon the sane 
an 
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and the Cruft for {uch JPurpoles being of a Cerm car- 
ved out of the Jngevitance, it thall accrew to the Derr, 
being moe veafonabie an Inheritance of an Deir thouia 
be refpeted, than if it han been ovtrinally Soods and Chat- 
tels, fo the Cffate of an Executor; farther alledging that 
thele Sort of Settlements, concerning mol of the nreat 
Families of England, being made upon a Soot of a Con. 
Ditton, and the Conkideration of advancing the Pounger 
Childeen of fuch Families, the Condition and the Rea- 
fon of the Aovancement being prevented by Death, it 
Was moe Realon that it thauld be for the Benefit of 
the Dette of the Family, out of whole Eftate the Crutt 
Iwas Created, than that an Erecuto2 ould yo away with 
uch Sums, that often is a Siranyer te a Famitlp ; 
befides it could not be intended that the Cruftees thould 
be charged with tuch Sums prelentiy, when the Cime of 
jayment is not cured, and only Waintenance aflinned 
in the mean Cime; in this Cale the Wonep was not 
actually rattled, and the Crecutows would compel them 
to ratle it. 
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Earl of Winchelfea verfus Norcliff & al’. Ges) 


cellor. 

fo? Difiribution of Mutettate Cftates. 

1. CUibether the Orandmother thould have am equal Ditribution. 

Phare with the Bather oz Sifter? And it was fatd he 
fhould, becaufe the ts two Denrees from the Inteftate, 
and fo is a Wether or Sifter, commiting the Degrees 
accowing ta the Civil oo Canon Law, viz. ene Degree 
to Father, anather from him to the Wrother, and ta the 
Grandmother ts but twa Oenrees, one tathe Father, and 
ther to the Oandmother. 

But the Low Chancello2 fecmed clear, that the Gaandme- 
ther hould pave no Share. 

2. CGbether a Wother of the half Wiood Hhattld Have an 
equal Share with a Wother of the whole Wisod? 

Gnd per Cancellar’, he fhail ot, but thall have only Lalf Pott Cale 124. 
a Share, and fo he laid it was Held in the Ging’s Bech; 
and fince that there being a Caule in the Exchequer, where 
this jPaint being in Dueffion, the Barons confulted with 
Him, and be tnfozmed thent of the Refolution in the 
Ming's Beich, and they ruled tt accowingly in the Er: 
chequet. Quere MUiheticr it be tot finee refalped, that be 
fhall habe a whole Share. 


[: this Cate thefe Duettions vid atife upon the GeO” 


3. Che 
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Matter of the 
Rolls, Trevor. 


Poor Kindred, 
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3. Che Inteftate was an Infant; and the Father of the 
Iuteftate leaving a great Perfonal Cftate to him, made 
Cruftees, the Cruftees purchaten Lands fo the Gle of 
the Jntcftate, in Cale be accepted ticreot when he came ta 
Ane ; and be Dying before became to Ave, the Queflion 
was, CMhether this was Perfonal Eftate to be diftribu- 
ted, 02 whether the Lands Mould delcend to the Deit = 

Gnd as to this JPotnt, the Court was doubtful, but 
{eemed to incline, that tt fhould go to the Deir, and Hould 
not return tothe Perflonal Citate; there appearing no Fraud 
in the Cruftees, but that they bad well erecuted their 
Cruft ; but of this the Court feemed mare Doubttul. 

4.4 Ledife tothe Heir, payin 300]. ta another WB20- 
ther within the Space of thaee Pears, and if be did not, 
that then the other Weather Mould have the Land ; the Wa- 
ney tg not paid; and the Queftion was, Cbhether the 
Other Weather fhouid have the Land? And the Low Chan- 
Celio. feemed ta think that be Mould, becaule this ts a Lt 
mitation ober, and not Ifke a Condition to redeem upon a 
Mortgage; but tt was averred hyp the P2atifers at the 
Bar, that tt had been often Ruled in the Cimes of the 
1020 Nottingham and Bridgman, that this was but in the 
JRature of a Penalty to enforce the Payment of the Wa- 
ley, and though the WDoney was not paid at the Day, pet 
tf the Party came afterwards and patd the JP incipal and 
Interett, that he fhauld babe the Land. 

It was owered, that all thefe Jdoints fhould be ftated 
Inte Cafes, and then he would contiver of them and give 
his Relolution. 





Griffith verfus Jones. 


ee made Hts TU, and gabe feveral Legacies ta 
feberal of His Relations, and after bis Debts ann 
Lemacies paid, be gave the Surplus ta bis Wothers and 
Sifters Children and Oand-ChHtiden, and the refi of pis 
poo. Kinded, at the Dilcretion of bis Crecutos., 

Cwo Queftions. 1. How far the Mos poor Kindred 
Hhould ertend? Andfor that, Relolved that it hhould car- 
rp one Degree farther than he had erpeefled, and na 
farther. 

Jt was fatd, that of fate it hath been Heid, that if a 
Man gloves his Werfonal Citate among his Minded, that 
the Devile thould he qyakerned by the Ak of Oe 

4 0 
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of Inteftates Eftates ; but this being a TAU he faid he 
would ertend tt one Denree farther than the Ceftatoz had 
erprefted. ; bs 

De Held that the Children and$ Gardchildren, and the rek 
of the poor Childen, thouid have equal Ghares ; and chat 
the Erecutorws Hhould babe no jYower to give more to one. 
than another, notwithitanding the Cao0s at the Difcretion of 
my Executors. 








Cooke verfus Gan) 
HREE bound in a Bond, one beim Y2incipal and Contribusion. 
the other two Sureties ; afterwards a fourth Wan 

becomes bound to the Mblinee, that if the other thee oi 

not nay according to the Condition of the Wounds, that he 

would pay; a WBonth after one of the twa Sureties pays 

the Money, and pefers His Will agatni the fourth now 

fo2 Contribution ; and the Queftion was, Mibether be 

Hhould be bound to contribute, His being but a tupplemen- 

tal Security? And the Walter of the Rolis Cecmend to think 

that be fhould. 
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Lord Chan- 
cellor. 


Truft of a 
‘Term. 


Ante Cafe 84. 
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~ Term. S. Trin. 
16087. 


In Curia Cancellarie. 


| Heywood verfus Maunder & al’. 


Cerm fo. Pears was afigned to Cruftees, in 
Crut fo, the Husband fo fo many Pears of the 
fata Cerm as he Hhould live, and afterwards fo 
the Wife fo2 fo manp Pears as fhe thauld live, 
and after the Deceafe of the CUife, in Cruft for fuch of 
their CHhilden as thouid be then living, and their Iues; 
and for Default of Cuch Aue, in Cru for the Plaintie Foz 
the Refitue of thefain erm, who bought bis Willta habe 
the @ruft erecuted, the Dusband and Wiife being dead 
without Tue, wherein the fole Queffion was, CUbether 
this Limitation of the Cru of a Cerm, after oping 
without Ifiue, were good o2 nat? 3 
Per Cur’: Jn this Cale it is good enough, fo2 although 
ihere the Cru of a Cerm is limited ta a Wan and his 
Jue, it cannot be limited over, becaufle Jue may con- 
tinue fo2 eer, and the whale Cerm is funk in that Limita- 
tion, nay where the Crutt of a Cerm ts limited after the 
Death of any ene without Iflue, it 1s not good, becaule 
it would wake a JPerpetuity, and Jflue map continue for 
ever ; pet in this Cale it being upon a Contingent, which 
mutt Determine in a Life, tt is good enough, the Contin: 
gent Happening that no Jue was itving ; and that a 
ue y 








In Curia Cancellariz. 99 


the Weafon they went uponin the Ouke of Norfolk's Cale ; 
and decreed for the JOlatntif accowingly; and tn thts 
Cale tt was fatd, that Crufis of Cerms fo Pears ought 
to be carricd as far as the Ruies of Law will potisly 
permit, being new become common Setticments upon 
Marriage, many Cftates betiug Held only by Cerms for 
Bears. 








Guavers verfus Fountain, in Scacc’. Ges) 

af HE Queftion twas, TAbether the Court of Exchequer sequestration. 
could grant a Sequeftration after a Decree fo a per: 

fonal Outy ? 

Jt was admitted, chat in JProcels fo2 Appearance a 
Sequettration was alwavs orantable by this Court, but 
fo2 a jperfanal Duty after a Decree, there were many 
Snftances tt mp Lad Chief Baron Hales Cime, and mi 
the Loo Montague’s Cime, where it had been Denied, and 
tele Precedents, that had been produced fo2 tt, were mot 
of them where it was the Suit of the Ring, which was 
admitted on all Dands, that where the Bing was Plaintift 
it might be granted. 

But hp the Opinion of Baran Jenner, Heath and Powell, 
it ought to be granted; fo2 thep thought that if it might 
be granted in metne JO.0cels, where it aid not appear 
whether thete was any Outyp o2 not, a fortiori after a De- 
cree, Where the Outy was adjudged and alcertainen. 

And tt being always the jatice of che Chancery, it ought 
much mo92c tn this Court. where the Platuti— was fuppoled 
to be a Debto2 to the King; and they thoughe that the 
Surisdition of the Court of Equity twould be to little 
jourpole, tf the Court Had not fufficient Authowty to tee 
their Decrees erecuted. 

Che Low Chief Baron doubten, hecaule the Low Chief 
Baron Hale could never be prevailed upon to grant it, ne2 
the 1020 Montague, to whole Learning be faid be mutt 
greatly fubleribe ; but by the Opinion of the other theee it 
was granted. 
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Lord Chan- 
cellor. 


Rent payable 


to the Admi- ; 


niftrator. 


Devattavit. 
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ENT of 601. being Die to A. He died Inteftate, 

Ieabing B. his Aamintirate, ; B..and the Cenant 

cone ta an Account, and the Cenant pays B. 291. 

and vibes Him a Mote for 311. and then Oled Fn- 
teftate, And the fole Dueftion was, TUbether the Apmini- 
ftrato2 of B. o2 the Admintftrate2 de bonis non of A. fhould 
habe this Rent? Andit was ruled that the Auminiffrater 
of B. fhould babe tt; fo2 by taking a Wote forit he hav 
altered the Property fo as to make it due te him in dis 
Own Right, untels there bad been any Debts of the fitt 
Gnteftate unpaid, and then this Court would have made it 
liable to fatisty thofe Debts ; and they leemed to be of D- 
pinton, that tf a Ocht be Due to the Jnteffate, and the 
Qoiiniffrate2 takes a Security tn his own Mame, altho’ 
the firt Security be net delivercd up, pet tn Cale the Debt 
be not patd, this will be reckoned as Aflets come toa bis 
Own Dands, and teil] make a Devaftavit, 

Aud Finch cited a Cale, adjudged in the Houle of Lows, 
where an Execute, batuging Crover for Goods of the 
Ecftate2, upon an Agreement the Erecuto, took a Bond 
fo2 the Gaiue of the Ouods; afterwards the Oblinor be- 
Cénie infcivent; and this was adjudged a Devaftavit. 
Wut he fatd that Cale differed from this, becaufe there the 
Crecito2 Had made ag tt Were an abflolute Difpalal and 
Sale of the Goons, and therefore took a Security at his 
Perii; but that dtffered from this Cale, for notwith- 
Tanding this Mote, an Aktion might he bought upon the 
Leale; but pet tt was adjudged as’ aAfo2efatn. j 

I nod 
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Gnd it was Held Ifkewtle, that where a Leffee makes + Roll > 
an erpets j2romife to pay Rent, 02 otves a ete {a2 
it, that an Gitfen on the Cate willife upen the Wote 02 
the JPronite: 





C111.) 
Lord Chan- 


ies Toman, who had rsol. given bp her Gro“ 
ther, the < efendant, upon ber Barriage, gives a Cond Se 
privately to ber Lwther ta repay the tain Waney ; the Dus: Hive arts 
hand betuy Dead without Iue, the Deiendant fued the private Borid, 
Bond at Law upon the Piaiutif; whereupon the preferred 
her Will bere to hereliched agatntt tt, being a Fraudbp Rea- 
fon it was Bone Wwithaut the JPatbity of Her Musbend. It 
fas urmed for the Defendant, that tt was good Keaton 
fo. the DusbanD o2 any of His Iflue to be relieved, tu 
tafe they bad been concerned, but that there was no Rea- 
fon that the (oman fer frit, wha gave the Bond, tHhouid be 
reliebed. 

Wut owered that the Cond ould be Deltvered tp, fo2 
being once a Fraud no Accident of Death ogCeourle of Cime 
fhould alter the Vale ; and the jPiatntifl was relieved not- 
withifanding it was her own Gnyveement, betmy Done tu 
aisau of the Dusband. 


Gay verfus Wendow. 


Dede sono) 6 smgy 
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C112.) Lifter & al’ verfus Lifter. 
Lord Chan- 
cellor. oh HE Plaintiffs were Creditors ta the Defendant's 
Baron and Dusband, and preferred their Will againi the 
Se Defendant, and {everal JPerfons who tuere Dedt- 


os to the Lefendant upon Bonds befoue her 
Marriane. And 

Che Cale was, Chat the Defendant’s Citate being a- 
bout 500 1. confiften chiedy of Gond-Debts, and, in Con, 
fideration of this Poation, the Husband fettled sol. per 
Ann. Jointure, and died foon after the Warriane, before 
the fait Bonds were paid o2 altered, and the Cditte enjoyed 
the Jatnture; and not icabingy Aflets, bis Creditors pre- 
ferted this Bill, 

Per Cur’: Che Wounds not being altered, the Lat hath 
Vetted the Right to them in the Cdlife, and are not Af 
{ets of the Dushand neither in Law noz Gquity; and fo 
the Bill was ditmiffed, 


(113.) Arundel verfus Philpott. 
Lord Chan- 
eae (i pO was made, with [ower of Revocation 
Power of Re- by Deed fealed in the jPelente of twa Clitnefles, 
pect and Tender of a Guinea to the Defendant ; the 1P200F be 
4 that 





eimai eben sehen on 
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SY Sr EMR Ten Ee SRN re pee ear 
that the Party who Had this Power being in a Patan re Cele 72. 
With the Defendant, high Cods pafled between them, a7) 
and the told him fhe would undo the Settlement, and tn 
her Anger thew a Guinea upon the O2ound. 

Per Cur’: Chis fhall not amount to a Revocation in 
Equity; but tf it had been proven that a Guinea had been 
deliberately tendered, and the Party had at the fame Cime 
Declared, that the did it with an Intent to revoke the Set: 
tlement, although the Deed had never been fealed; 02 if 
the Deed had heen fealed to revoke it, and no Guinea 
tendered ; this Court would have fupplied the Defeke of Pol Calez23. 


~-ghe particular Circumftance, where it appeared that the 


Party did Deliberatelp and advifediy intend the Ching ; 
but tbat was faid in a Pallion the Court will not regard. 
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Searle verfus Lane. (114) 
Eord Chan- 


HE plaintiff obtained a Decree in Chancery faz clr. 
Sol. again the Defendant's Inteftate, and there- Decree for a 
upon bought a Sci’ Fa’ to revive the Decree a: DPS 
gaint the Defendant. Che Defendant pleaved 

that be had patd away all the Jnteftate’s Cftate, to fatit- 

fy Oebts Due upon Bond from the Intettate, before the 

Sci Fa’ bought, and before be had any Ratice of this De. 


cree 
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cree; and thereupon the Queition was, TAbether this 
fhould be a Devaftavie in the Defendant, in payliig Gend- 
Debts before thig Decree? And this Iotnt being ar- 
guedD by Keck and Pollexfen fo2 the Defendant, and 
Finch fo2 the plaintiff, it was Decreed fo2 the JPlatutiff, 
that a Decree in this Court fo. a Sum certain was e- 
quai to a Judgment at Law; and as an Crecuto2 half 
be bound to take Motice of a Judgment at Law, although 
it au inferio, Court of Recow, fo much moe of a 
Decree tn this Court, being a Court of a higher Au- 
thority and Jurisdifion ; and thereupon Decreed pro 
Quer’. 

But if the Decree had heen only ta account, and Had not 
alcertained the Sum, it would have been no mae than 
a& Judgment quod computet at Law, which is no compleat 
Judyment till the Account ffated. 

Chis Cale was reheard in Term. Pafche 1689 before the 
Lows Commiftioners, who took Cime to coankder of tt. 
Quere Hoty Determined. 
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Man made his CAIN, and devited all the Refidu- millioners. 
um Of His JPerfonal Effate to J.S. and to Hig Executor has 
CUife, neverthelets in Crutt for his Alife, and he Rirert 
made the fad J.S. and bis (tke his Erecutaw. Etat. 

After the making of this CU, and fir Wonths before the 

Death of the Ceffato2, the Miife died, and then the Cetta- 
fo2 Died; and the nert of Lin preferred a Will ayaintk the 
Erecuto, ta have an Account of the Berfonal Eftate, and 
infifted upon it, that J. S. was only a Cruftee, and pad na 
Benefit intended him hy the Ceftatar. 

Bul per tot’? Cur the Will tag difintfled, for the Law 

Had cat it upon J. S. by being Erecuto2, and there ap- 
peared no Intent of the Ceftator that itt thould be otber- 
wile. 


Garberond verfus Garberond, cited in Court. 16.) 
Lords Com- 
J S. Debifeth that his Derfonal Cftate thould be Divived mifioners. 

e aMONgE ail bis O2andchildn (02 Chtld2en) and after devit to all 
the Devile, and before the Death of the Cefkato2, another his Children. 
Child is bon. Poft Cafe 262. 

Relalked, Chat CHild hall Have a Share. 


Le DE 
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car.) Knight verfus Adamfon. 
Lords Com: : 
miflioners. CUvit of Aiel was brought in the Court of a 
Long Poffef- A Copphoio Wano2, ta abow an Citate, for that 
fion, there bad been no Sutrenvder. 

A Porletian haviny gone with the Defendant 
there for 45 Pears, the Court granted a perpetual Jnjunc- 
tion, fo2 that after fo icny Cime a Survenvder thould be 
prefumed, and the Rolls may be fof, and no Realon the 
Eftate thauld be abetded after fo tone a JPcfietion ; and 
the 10 Keck cited the Cale of Lyford and Gower, tn the 
1.920 Coventry’s Cime, there an Injuntion was granted 
in the tke Cale; and the Cale of Pigeon and Loveday, 
11 Gar. 1. where a Leafe was attempted ta be avofoed fo2 
want of Livery, after a long iPollefion ; Cale of Rofe and 
Trelawny, 35 Car. 2. 


-(€118.) 
A was preferred by a Purchafer, to be relieved a- 
Pra upon rain a Fraud by giving a Particular of greater 
wee Talug than the Land veallp wag of ; but the Will was dit 
miffed with Cotts, becaule it was the Plaintiff's own Laches 
that be ape not infogm phimbelf af the Clue; a q 
ale, 
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Cafe was cited by the Wow Keck, where a Jurchaler 
Nounht His Will-to be relieved where Jncumbances were 
concealed, hut was dDifmeffed, for he ought to Have ProUi- 
Ded again it by Covenants. Wut tt was {aid by Rawlin- 
fon, that tf the Purchafer Had in that Cale had Money tn 
His Dands, that this Court woxld have heipced Him, but 
not after be had patd bis Boney. 

Quo a Cafe was cited where a Wan conveyed his Land 
by the Duantity of roo Acres, be it moze 92 les, and If 








was not above firty eres but bad no Belief becaule tt 


twas his oun Laches. 


Birkett ver fus Coward. 


107 


(119.) 


Devife was made in thele Claws, 1 give to my Sifter ora; Com- 
H. 300]. upon Condition that fhe give Security to leave 1c0 ]. miffioners. 


apiece to her two Children, and gol. apiece to A. and B. 

H. died before the Ceftato2; and the Quefftan wag, Che: 
ther the Legacy was is to the Childeen, one whereat was 
vow Plainttf? 

Jt was argued by Finch, that the Confirution of this 
Devife tyauld be, that H. fhoutd have the Intereft During 
her Life, and then the Children, and the JD2tucipal after 
her Deceate; fo that althounh the died, pet the Legacy 
fhould ust be loft to the Childen. 

But per Cur’: Che Legacy ts clearly ioft, fo2 tt wos te 
Geft in H. firt, and fhe was to fecure the ithe Sum ta 
the CHiN 5 and Finch atBmittedD it ta be ayatuft Him. 


Lower verfus Weale. 


Legacy lott. 


(12¢.) 


HE plaintift’s Father, Cenant in Cal, (oi GS Lords Com- 

Land to the Defendant, and made him a Convepance, mr 
the Defendant taking him then ta be Cenane tr Fee; Chl upon a Bil 
Defendant afterwards findiny that be was only Cenant of Review. 


in Catl, preferred his Wiil to compel him to levy a Fines 
and make tarther Affurance, and bad a Decree accowing- 
ly, Having patd His jSurchafe Woanep; and tt wags Decreed 
that the Defendant fhould enjoy again the Genta 
and 918 Ifue, and all clatintng under them; the Cienda lay 
i the Fleet, and weuld not make farther Aftirance, and 
Died th 1P2ifon. 

Che 
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— Che Platuti®, being Deir tn. Catl, baought his Wil of 
Review to teverfe the fatd Decree, and aligned for Error 
that be being Deir in Cail ought not to be bound by it. 

At was argued bp the Attomepy Oeneral and 952, Finch 
foo the € efendant, and by Sctfeant Hutchins and Str Wil- 
liam Williams f62 the Jlatntitf. 

Jt was infiffed for the Defendant that the Decree ought 
not ta be reverie, but that the Jplaintiff being Iflue tn 
Cail ought to be hound by tt, becaule the Father in bis: 
Life-Cime could have barred him by a Fine, and it wag 


‘What in Equity be ounht to babe Done, having creceiven 


his Purchafe Maney ; and that which careted it farther tn 
this Cale was, that there was a Ceeree and Judgment 
of the Ceurt, thet he cught te have done tt. 

4¢ was abmitten, that if Cenant in Call contrais for 
the Wurchale of pis Gitate, c2 makes a Conveyance there. 
of, and ievies no Fine, that no WU will te ayant the 
Jffue in Catl to compel Him to canvey ; but here the 
Batter being Oecreed again him in bis Ltfe-Cime, 
whether the Iie Mould come tn ta avoid that Decree, it 
being a Decree wich ought tn Juilice and Conlctence ta 
be performed ? 

1. Obj. Che Sue tn Catl claims paramount the Cenant 
in Catt pe formam doni. 

Anf. @he Afue in Catl Derises bis Citle though the 
Cenant tn Cail, ta convey bimitel€ to the Cate. 

2. Obj. Chis Oetree ts to fet ative the Statute de 


_donis. 


Anf. Jt ts not fo much te fet-afine that Statute, as tt 
ig to come tn Aid of the Statuteol F ines, Wjich bas made 
tobar Antes. - 

‘Wefides, tf this Occree fheuld not bind the Cfate, it 
would put tf into the Wower of the necent Werfen to 
elude the Suffice of this Court; for if he will te tn Itforr 
ana be obfttnete, the Jourcha fee 1S cheated of bis Wonep. 

Su maupy Cates the At a Meniekt of Cenant in Cail 


hail affeé the Blue, althoush no Tine be levied; as in 


Cate of a Fortetture of the double Galue, upon Warriage, 
the €ftate fhail be charged in the Dands of the Wfue, al- 
though the Party ties, 

Wut to that t€ was anf\wered per Maynard, that is by 
Cittue of an Sk of Parliament pete. ta the Statute de 
Donis, and then, accowing to a Rulein Law, a-fubfequent 
Statute Doth not abrogate a precedent Statute, without 
erprefs (igs, 

Chep 


I ? 
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hey tite Odavian Lombard’s Cafe, but that Differcad 
froin this, becaute e the Ghue in Cal there had a Wenefit 
by the Ge ef bis Anectis2, and ts was bound bp if. 

Lands Deviled to a Wan ana the Deirs of bis Woody, 

and that the Devifce Gauld grant a Rent tn Fee; the < e- 
hifec are accewingly; and adjudged chat the Fave in Catl 
was bound by it Bro. Feoff. 

Mut to that it fnag anftuered, that the @wantee there DD vont to Ves 
not claim under Cenant in Cail, but tram the Ocevito. 
Chis Court path fram Cime ta Cime enlarged its 
Joteer to make its Decrees effedual; it was Held all 
along until Bing Jamess Cie, that the Detrecs of this 
Court bound only che Werfon, and could not meddle with 
fequefiting of Lend ; neither pin the Court of Erehequer 
ever Ba it till of fate ; but finding their Decrers would be 
uleicis tn many Ce fes where the [Perfon was obftinate, 
it is now the Common Paice of both Courts. 

Jt was Beubted til of late, whether a Common Reco- f 
berp fh ffert ep bp a Ceftuy que Trof in Cail thauid bar the 
Remain ce Ban. Sn a Cale betweeti Workman and Down- 
ing, tie nh Bridgman Wag Very Deubtiui; but that Jpetnt 
is fince fetticnin the Cale of the Low Chick Jufiice Norch, 
by the Opinion of the 120 Nottingham, that it would bar, 
{02 two Reefans, 

1. Wecstile a Cruft ts not within the Statute de Donis: 

2.4 ruff tg a Creature of this Court, and fo under 
the Control cf tt. 

Fo02 the Plaintiff (¢ was tnfiffed, that the Fue in Catt 
was intitied, and Bia clatm per formam Doni, and had an Ak 
of JPariiainent fo2 his Security, wyich could no Cap be 
barred until the AX which gabe ewer ta bar bya Fine, 
until the ay of a Common Recovery was found out, 
which was taken fo2 a War becaule of the fuppateo Re: 
coimpence. 

Jt is often (aid here, that this Court thould aiways 
he cautious of afuming aLent@ative Domer, taabatdan AE 
of [arltament; behdes, tf it fhould once be admitted, that 
the Siue tn Cail fHouls be otherwile barred than bp a 
Fine o2 Recovery, there vould be no Stop. 

Obj. Chis is itn the Cale of an hone Wurchaler, 
and ta the Court cunht ta help as far as they can. 

Anf. Chat map be fatd in all Cales where a Wan 

pays Woney, and everp Creditor may fay as much where 
bis Deke is Real, andthe Confequence of that would be 

Ef 


ta 
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to {et in ali Juoyments, Statutes and Wortganes upon 
the €ftate-@atl, Curia advifare vulc. 
pas Hillier verfus Hillier. 


Devife to dif 
pofe amongft 
Children as 
fhe fhould 
think fit. 


Ante Cafe 16, 


106. 


Oevile wes made tn thele Wo0g, I give to my Daughter 
Hillier roool. to be ordered and difpofed by her and 
for the Benefit of her Children as fhe pleafeth, without giving an 
Account to any Body. 9938, Hillier Died and made no Dil 
pofal; the Cefendant, ber Dusband, took Aominiftration, 
and the CHildeen, the JOtainttiis, baounht their Will top 
this rocco |]. And the fole DQucftion was, Cibether there was 
any Intervet Yetted in the Chtinren by this Devite ? 02 
if there was net, then tt belonged to the Defendant, wha 
tas Dushand and Adinintfivata, to the litte; and it was 
Infiffed fo2 Dim, that it betng gtven to the Cite by the 
fir Ces of the Cdl, the Dusband became tutitied Co it ; 
ant tt was compared to a Cafe adjudgedin this Court, 
there a Devile was made to the Cite, for her feparate 
fe, and that the Dusbkand fheuld have nothing toads with 
it; notwithfanding thele Menative Cows, it was Held tyat 
rhe Husband fhould have tt, no Cruffees being appotites, 
fo2 as fan as it veften in ber, the Laie gave it ta the 
Dusband. Wut pet it was argued, that if a Devife be 
made to the Hite in Cru for another, though the Dus- 
band be tntttled in Law, pet tt thall be tttil fubjet to the 
Crutt ; and the Cates of Civill and Rich, x Rep. C. 141. anv 
Gratte and Borrett (weve cited, where tt hath been Heid, that 
a Wan Devileth a Werlonal Eftate to His Wife, to Dilvote 
aiionak her Chtitren as the thould chink fit, that it ts not 
in bet jSawer to make a great Inequality inthe Oitpalel, 
tuniels there be fome particular Realon fo2 it, and tt Hall 
wo inequal Shares amount them. 
Wut the Pncipal Caule was referred, and fa the Court 
gave no Opinion, Lut feces doubtful tn the Cafe. 
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Wifeman verfus Beake and Tyfon. (122,) 


qa HE JOlaintiff wag intitied ta a Remainder tn Fee, lors Com™ 


3 miflioners. 


after the Death of Sir William Wifeman without 
fue, and Having Decafion fo 2001. bowewen it ee 

of the Defendant Beake, and nave a Judgment 
02 Statute to pay 2oool. upon the Death of Sir William 
Wifeman, Without flue, in the Pear 1680. 

Tu the Pear 1683 the Detendant being informed, that a 
Court of Equity would interpole tn this unveafonabdle 
Bargain, by the Advice of Sergeant Philips, exhibited his 
Bil tr this Court, that the lant might pay fim bis 
Wouney, o2 celle that he might be conciuded to be relieved. 

Che now JHamtit then putin dis Anfwer, and retuled 
to pay the Weney, but tififten upon bis Bargain, and 
fwore that be never would feck any Relief in a Court of 
Equity, and yet, Sir William Wifeman being Dead without 
Sflue, pacterred his Will to be relteved. 

Aud Here it was infifledD upon, and avmitted, that this 
is not inthe Cale of a& poung Weir, but the Jolatntift, at 
the Cime when he made the Bargain, wes at leat 4o Pears 
of Ane, aud a {9e%o2 at Doctors Commons, and therefore 
fuppefed to underftand himlelf, and na Surpoifle paved, 
but the Bargain made at the jolaintif’s Gnitance; ano 

there 
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(123.) 


Lords Com- 
miffioners. 


Fraud. 


(124.) 


Lords Com- 
miffioners. 


Diftribution. 


AnteCafe1o5. 


there being a Bil and Anlwer, t€ was (aid ta have gone 


farther than anv other Caufe of this Bind. 

Wut notwithfanding the Court decreed, ae upon the 
{iaintife’s Paving to the Defendant bis Genep ann 
Siteret, the Securities whould be Delivered uD; and the 
EM and Anftuer was lusked upon te be a Cantrivance, 
Wich, tf it hould once take, would be the Commer Iac- 
tice ; anti¢ wag fat per Keck, ag Fortifications of Freud 
Oo thereat, fa the Courts of Equity muf— tobent new 
Batteries anatnt them; and Maynard fas fo tucy aratntt 
thete Barvains, that be was fo nibing onip the jdrnct- 
pal aud na Intervet; but the JPatice having been dune 
wife, the Defendant ‘Han his Sutereft. 


Dyer verfus Tymewell. 


HE Defendant being a Jufiice of Peace tu the Wet, 
when the Polecution was there abeut Monmouth’s 
jot, by tervitping the Wlaintif that be was like ta be 
profecuted, mot sol. out of him, whereupon the Plaintiff 


preferren bis Will here ta be reliebed, and the Court Oe- 


Creed Him the Payment of his Woney back again. 


Croke verfis Watts. 


HE Quefticn was upon the Statute of Drftributions, 
whether a Wrother 92 Sifter of the Malt Wises Hhould 
have an equal Share with the Wother 02 Sitier of the 
whoie Gloctd ; and f(eteral Cates were cited, as Modern 
Reports 209. 2 Jones93. Smith’s Cafe, Hill and Bird, Sty, 
Rep. Laap Butler's Cafe, that Aumintiiration Hail ga to 
the Relinuary Legatee, becaule the Statute of Adiminifira- 
tion fs to fupply the Ctl of the Inteffate and to be con- 
firued ag near tt as may be, and Glafcock’s Cale was cited 
tit Latch and Rolle, Tit. Prohibition, &c. 
But the Court were of Dpintan accowding ta the late 
Relelutions, that the bal€ Gloom Wag in xquali gradu, gud 
sunhe ta babe a whole Share. 
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Goree verfus Marth. 


A Credito. by Judgment was paid by the Ere- 
cuto2 out of the jPerfonal Affets, there not be- 
ing fufficient to fatisfp other Creditors, where- 


(125.) 


Lords Com- 
miffioners. 


Heir and Exe- 


upon they peter their Wil again A. and the Creditor. 


Heir, either to compel A. to take His Satisfation out 
bE the Land, 02 clle to have the Genefit of his Judgment, 
that they might be fatisied out of the Land. 

And the Court feemed to incline that they would do it, 
rather than Ochts fhould remain unpaid ; for although at 
Law A. bath bis Cleition to proceed fo2 Satisfation, et- 
ther out of the Beal o2 Jerfonal Eftate, pet he ounbt not 
to be Chancelio2, fo as to be under his Power whether 
the Debts thould be patd o2 not, fo long as he is not at 
any jP2rejudice, but muft babe a Satisfadion. And Hur- 
chins faid, a3 the Deir had many Cimes the TJultice of the 
Court, fo2 bis Wenehit, fo he ought likewile to be fubjecé 
to the Juftice of the Court; and this being a Cale for 
apment of Debts, is ftronmer than tn Cale of Leyacies ; 
and he faid tt bad been refalbed, upon reat Debate, 
that tuhere there was Affets of the Jerfonal Eftate, and 
an Crecutoz made, but not a Refiduary Leyatee, this 
Court, in Eale of the Heit, bath agdered a Debt chargeable 
upon the betr to be a Gut of the Jerfonal Effate ; 

i g but 
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(126.) 


Poft Cafe 282. 


(127) 
Lords Com- 
miffioners. 


Truft of a 
Term. 
Ante Cafe 70. 


cont. 84. 
Poft Cafe 283, 
299, 303. 


"Delerm. See) aces. 


but in Cale of an Adminiftrato2 tt was neber doubted but 
they would Do it in Cale of the beir. 


Heir avd Adminiftrator. 


ak HE Loyn Plymouth, being the Orantec of the Cuttodyp 
of a Lunatick, with the Rents and Pofits recetyen 
of the Eftate purchafed Lands ; the Lunatick oping, the 
Queftion was between the Deir and the Adminiftrate2, wha 
fhould have the Benefit of the Purchale > 

Gnd the Court was of Qpinion, that the Adiminiffrato2 
(ould have it, and not the Meir ; for tf the Wonep hav 
not been lato out, it bad been clear that the Aominiftrato2 
fhould habe had it; and if laying out the Woney would al- 
ter the Cafe, then tt would be in the Power of the Oran- 
tee of tie Cuftodyp, to peefer the Deir o2 Adiminiftrate,, ag 
he pleated ; and thep fatd this Court map either tollaw the 
Land purchafed, o2 the Cftate of my Low Plymouth. 

Jt was avmitted, that ti an Citate be incumbered, the 
@Guartian o2 Cruffee of an Antant may with the Wanep 
ratfed out of the Cffate clear the Ancumbeances, and that 
will enure to the Wenefit of the Deir, tn Cale the Jntant 
Dies; but that 18 not like this Cafe. 


Peacock verfus Spooner. 


7 HE Cruft of a Cerm for Pears, upon a Warriage, 
was iimited ta A. the Dusband for Life, then toa B- 
the Wife fo2 Life, and then to the Deirs of the Woop 
of the Clife by the Musband to be benotten; A. dies 
{eabitin Jue, B. marries a {econd Musband and dies, the 
Dusband takes Adminifitation;, and the Duettion was, 
TUhether the Husband fhould habe the Cerm as Admin 
ftrato? to the Mite, o2 the Jue? And Relolved, Char 
the Ifue fhauld have it ; fez, to luppoet he Antent of the 
Settlement, they would take the Cows Heirs of the Body 
to be Defcriptio Perfone, and not Claws of Limitation, 
Note, Ghat this fecms ta catty the Cruff of a Cerm 


farther than any other JuBginent, and contrary to former 


Reflalutions, but all the thee Commiflioners were of chat 
Opinion, 

Note, Ghat after Hill. Germ this Caule was heard upon 
an Appeal in the Doufe of Los, and the Appeal was oie 


miffed, aud the Decree canfirmied, 
4 DE 
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OTE; Jt was faid per Cur’, and agreed, that Copyhold not 
where a Copyhola is devited, and no Surven- Meee. 
Der made ta the Ule of the Will, the Coutl porcate 272, 
will fupply the Defes of a Surrender, tu Cate >. 

it be fo, JProvtfion fora Child, but it ts the Circumffan- 

ces of the Cale that induce the Court to do tt, for they 

Will uot Do it tn all Cafes. 

“Gs ina Foptciture of a Leale by a Cenant fo. PON-Pap- Forfeiture and 
ment of Rent, &c. and the Leffo2 enters, the Leale ts a- y- 
poided ; t¢ is a ulual Cquity for this Wourt to Deere’, anecate soz: 
upon JPapment of Arrears, that the Leffor hall make a 
nein Leale with like Covenants; but in Come Cafes it will not; 
as tf there be any unreatonable Covenants, and the jarty 
path once iegally difcharged himfelt of them, this Court 
will ust compel Hin ta make the fame Covenants again. 


(130. ) 
OTE, Chat where a Wortyago, in Fee was bound 4% 
it a Bond, and Died, and the Heir (cin the Equity 
of Redemption, it was held rf, that the Cquity of Re- 
Demption, fince the Statute of Frautvs and erjuries, , xe. 307. 
was Afiets ta a Wond-Creditor: And 2dly, that mottwith- con. 
ftanding the Alienation, vet the CGalue thould be Affets in 
the Hands of the Meir, come al moy fuit dit per Sir F. Win- 
nington, il efteant de Concilio en le Cafe. 
Nota, Que per le Stat. 29 Car. 2.3. Che Cru of an Inhe- 
ritance ts Afiets by the erprefs Cliods of the Statute, anv 
lable to a Debt by Bond. 


A 
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(131.) 


as ae AB that had a Leafe of a Dean and Chapter, all 
tion, 


(132.) 


erpited, ercept nine Months, devileth all his Intervet 
In the fatd Leale to B. and afterwards recovering renew: 
ed the Leale, and republifhed bis TAL; and the Queftion 
was, CUbether this new Leale pafled by the faid Ctl > And 
Refolved that tt vid, by Girtue of the new Iublication, 
and twas like the Cale of Brett and Rigden in Plow. concerning 
Lands purchafed after the making of the (ttl, which patie 
bp the Republication. 

Gnd the Lo20 Hutchins cited a Cale, where a Wan lying 
on his Death-Wed, and being asked where his Cull was, 
pointed ta a Bor, and fatd, It is in that Box, and held this 
amounted to a new JPublication. 


Chambers verfas Cotchett. 


gp gcierd Chambers, the Father, by his Will nave to the 
Plaintiffs his "Chitmen gol. aptece, and it either Died 
before the Ane af 21, his Share to go to the Survivors, and 
If all Died before that Ane, then their Portions to go to 


_T.C. Che Plaintiffs being Infants preferred theit Writ 


Ante Cafe 65. 


by theiv nert Friend for thetv Lenactes. Che Detendant 
who had married the Wother and Erecutrir, infifted that the 
Legacies ounht not to be patd before the Ane of 21, be- 
cafe it was owdered by the CUill, that tf either Died before 
that Ane, his Legacy Hould wo over. 

Decreed, Chat the Lemacies thauld be paid prefentiy, and 
Anterett from the Cime of the Will, and Guardian to 
give His own Security, that if either o€ the Legatees dt- 
ev, the Legacy thould be applied accading ta the Diteitt- 
on of the Tdil. 
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Lady Vernon verfus Jones & al’. (133.) 


Lords Com- 
IR Thomas Vernon of Shropfhire, {11 Confideration that mifioners. 
S the Jlaintitt, bis Lady, had joined with pin tu ae eee 
Fite, ta take up Donep upon a MBortwage of [Dart Hutchins, 
of His Cflate, debiteth to her 2001. per Ann. fO2 Het, rion of 
Life, and joorttons to His pounner CHilden, and chargetha wi. 
the fame upon bis Eftate. 
After this Sir Thomas moatrageth pis fafa €itate tn 
Fee to Savile fo2 8001. and after that by another Oeed 
convers all bis €Eftate ta Cruftees and their Heirs, upon 
Cru to ratle Maney to pap bis Oebts, and the Surpius 
to his Right Detrs ; and the Wlatntt peeferriny Her Wl 
fo2 Her Annuity in jPurluance of the CHUL, the tole Quefttion 
wes, Wibetier the Wortrawe tn Fee and the Canbepance tn 
Cruft (being ithetwife of the Fee) 02 etther of them, od a- 
mount ta a Revocation of the CUtl? And ali thaee Com- 
nilfisners were of Opinion that, the Surplus betny to bis 
On Right Deirs, that was fill tn bis on Power, and hould 
be fubjeé ta bis Oifpelal bp the Call; and the Cate of 
Hall and Dench was cited, Where after a Cevile of Lands 
the Devifo, made a Wo2rtgane tn Fee, and adsudged that Pot Cale 277. 
the Dedsifee Mould have the Cquity of Redemption. 


Hh and 
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Gnd. Trevor fait he always beld it fo2 a Rule tn this 
Court, and never knew it fall, that a Convevance hhould 
never operate farther than the Intent of the Parttes at the 
making of it, and bere ts ne Appearance of any Intent ta 
revoke this CUtll. 1 Rep. Canc. 154. cont. 

9929. Danby’s Cale was cited, where the joined with ber 
iushan® ta ieby a Fine, tt ower ta the making of a 
Wortgage, and held that it whould not bar her of her 
Oower, 

Qnd Finch fait in Watters of Canvepance, the Gntent of 
the }Darttes DID povirn much at Common Law, and cited 
a Cale aniudged tn the Kins Bench, where there was 
a Power in a Wonvepance to revoke bp Deed; that a 
Covenant to levy a Fine, end a Fine levied tn JPurlue 
ance thereof, was a good Crecution of this jSoewer, al- 
thounh the Deed of Covenants alone was ne Revocatt- 
bi; neither was the Fine alene, becaufe tt was to be bp 
Heed; and pet hoth tagether did amount to a Rebsota- 
tish ant Declaration of new Ciles; and fo it ts if a 
Fine be levied firft, and a Meced to declare the Cifes at 
terwards, this till be a yood Crecution of the jPawer, 
although a Fine alone would habe been ertinguifyD, pet 
the Law thall take both Deed and Fine tomether as one 
Conbevance, accowing to the Intent of the Warttes. It 
Was Decreed fo2 the JOlainttf. 


134.) 

i a , Copphoid ts granted in Reberfion after two Lives, 
eines Habend’ poft mortem, furfumredditionem, &c. of the @e- 
Copyhold, NANTES fo. Life; the Cenants fo2 Lite fell their Cftate to 
" A. and fureender to the Lod, ta the End that be map 
amit A. the Ceutec ,; the Coppholder in Reverfian 
enters and baings an Cfetment, and recovers at Law; A. 
binns bis Gil, and bas Reitet, becaule the Surrender 
being only to admit A. the Purchafer, it was again 

Conlcience that the Reverfisner thould enter, 





Mr. Bennett, Appellant verfus Lord Salisbury, 


(35) Refpondent. 
pipet the Beas of Buckinghamhhire by Dis TAtl mabe to his tira 
Lords. Daughters Cwenty Chouland JOounds apiece, to be 


Ante Cafe 45, patd uta them at their refpetive Anes of Ctwentp-five o2 
oF Zays of Warriage, which Mould fick happen, fo as fuch 
4 Dit= 
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Qarriage be had after the Age of firteen, and with the 
Csufent an® Appwbatton of mp Titfe and my Coulin 
Lee ; anv ff they hall marry othertife, then to bave culp 
Cen theufand Pounds ; and he Deviled the Refidue of his 
yerfonal Eftate to Cruffees, to he {ad out fa the jout- 
chafe of Lands to be fettlen upon bis Daughters for 
Life, Remainder to thetic CHilden, prout, &c. 

Bennett the Gefiatu2 Dies, and the Log Salisbury tMat- 
rico one of the Daughters befoxe the Age ot firteett, 
with the Canient of the Wother and Cruttees ; and $2. 
Bennett the Sppellant marcted the other Daughter. 

Che tele Queftion was, Cibether the LoyD Salisbury’s 
Lady, by marrping before the Age of firteen, Hav ioft 
one Dale of her JPogtion by the Conferudion upon bis 
Ci? And the Caute veing heard in Chancery, the 
Zo20 Salisbury had a Decree for the Cwentp thoulais 
Jesuits, ani thereupon 52, Bennett appealed, 

Foz G52. Bennett the Appellant, it was infifted, 

Chat the Wiss of che Mili were very plain that the 
Ceater intensed hut Cen thaufand Pounds, tn Cale 
the Waretage Hould be before firtecn. 

Chat in this Cale, here was no Fortleiture of the 
Whole Jortion, but only of Jaret; that here was a 
Devife over, (and then the Court of Equity coula mot 
interpofe, as was Held tn the Cale of Fry and Porter,) 
becaule the Surplus was appointed to be laid out and 
fettied, and vy Wreach of the Condition the Cen thaufand 
Wounds fell tute the Surplus. 

Chat in every Wil the Ceftater ts his own Chancel- 
‘102, and tf his Intent be apparent, a Court of Equity 
ought not to cramine bow reafonable tt was for him ta 
make {uch iil, tecaufe many Cimes Ceftator have 
Reafens to themicibes which ave nat known. 

Foz the Loyd Salisbury tt was tnfitted, that Forfeitures 
are abivus in Latv, and therefor halt be taken firtaly. 

Chat Conditions to retleath Warriave ave ablolutely vod 
by the Cro Law. 

Chat a Condition nat ta marry without the Canfent 
of A. and B. ts likewiie vot bp that Law, tn as much 
as it {S put in the jootwer of others whether the party 
fhatl marry o2 not. 

Chat the Ceffatar could tntend na moze, than that his 
Daughter Hould not marry tmprovidently; and here it 
was anteedD on ail Dands to be a good Watch both ag ta 
Quality and Citate; and it was tn Weak, that the Ce- 

fata 
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ftato2 himlelf was in Creatp for this Watch, while his 
DOaughter was under firteen. 

Chat the very Wows of the Cll minht be fatisfied, 
and pet no Forfeiture, for the Cow otherwife Hhauld refer 
to the nert Autecedent, which was the Cruftees Content, 
and that the had, and befides, here the living till after fir- 
teen, map be fad to be married after firteen. 

Qund they cited the Lady Bellafis’ss Cate, concerning a De- 
bile of Cight thoufand JOounds, in 15 Car. 2. adjudyen by 
the 1020 Clarendon, affifted with Hales ant Keeling, where fuch 
a Convition twas agreed to be onip in Terrorem ; and the 
Decree was Hfirmed, 





DE 


erm. Pafche 
1692. 
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Hungerford verfus Earle & al’. 
(136.) 

eee OGERS matgaged Lands, and tn 1655 he and 
the Woartwayee convey’da to the MOctendant Upor 
Crufl ta pay the Debts mentioned in the Sche- 
dule, and afterwards for Jevtfian for himfell 
and his CHiihen, and the Surplus to the Deir ; tn 1667 he 
became boundin a Wend to the Jolatntiff, and the {lain- 
tiff paeferrved his Wtil ta be {et inte this Citate to be fatis- 

ficd big Dedt, 
4 it 
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Ft was infited for the Wilaintiff, that this was a frau. Powerof Re 
Dulent DOced, there being a Power of Resacation in the “O°” 
Deed. Wut to that tt wes anlwered, that it was not a 

eneral JSower, but bp Cenfent of Crufiecs, which dia not 

make tt Frauv witiin the Statute; andvito it was lio bp 

Trevor, a [ower to revoke fa2 a particular Jpurpele would 

not make a feed fraudulent. 

At twas alletged for the [Platntiff, that this Oeed was 
only fo2 Papment of Part of bis Debts, jpart being o- 
mitted out of the Schedule. | 

Af a Dai made a Settiement fo. avment of his ctun 

pooper Oecbts, and net to te itahle ta the JWapyment of 
puch Oebts where he is only a Securttp, tf was Doube- 
ed per Curiam, whether this would make the Oceed Frauau- 
{ent 02 not; but the Court tnelinen that tt would, becaufle 
if map be the Crebtt of the Security is that wHich otta- 
fions the Lending ef the Woney ; and Trevor fatd he ante 
attended mp Lo Bridgman upon {uch a Settlement of dis 
own Oawing, where fuch Debts; for which the arty was 
only a Surety, were ercepted, Lut mp Lod Bridgman g2- 
dered the Party to pay that Debt. 

Hutchins ttted two Cafes, where Land was Deviled C02 Trust to pay 
Payment of Debts and Leacies, that the Debts Hhould pues Le- 
habe the reference, and that they ould not be paid in as 
Proportion, and in one of the Cales a Decree fer IPap- 339. 
ment in Droperttan by Bridgman, twas aftertvards reverted 
by Nottingham, and the Debts gadered firft to be paid. 





Duchefs of Albemarle verfus The Earl of Bath. a 

es E Duke of Albemarle Having made his Till in 1675, or Re 
makes a Settiement by Deed ty 1681, wherettt Ye vocation exe- 

fettlen great Part of his Cflate upen the Defendant, with are’ 

a JDower of Revocation by Deed o2 CUill, to be erecuten “™“*°* 

in the jO.elence of fit Mitnefies, thee tehereef to be Pol Ca 271. 

Jeers, and upon Cender of 6d. Afterwards i 1687 he 

makes bis (ill, teffifien by fir Witnefies, but none of 

them a JPecr, and gives bis Cifate to one 992. Monk, and 

no Gender was mate of the 6d. 

Ju this Cale it was agveed, that tits twas not a lemal anecaere 
Revoatation, becaule the Circumffances tocre not purfuca Ak 
aCCOWing to the Power, there beinwy ne Jeers Citnefies 
fo the tat Will, na. any Cender mate of the 6d. fo the 
Only DQucition was, Wether the Court of Chancerp ould 


Ti fupply 
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lupply this Defek, to cfiabiith the lat Mill, as it was 
fait in fome Cafes it had done; ‘and the Cale of Arundel! 
a0 Philpot, and feberal other Cafes to that Cffet were 
cited. 

And this Rule was {aid Down, and feemed to be agreed 
Viz. 

Chat where there are tea Conbheyances to two feverat 
WPerfens which are merely voluntary, there this Court 


- thall uct fupply any Defet in the Exccutton of ether of 


the Conwkepances, 92 of anp JPotwer, and there he that 
hath the fir Deed wath the better Right. 

But this Court will oftentimes, in Cafe of a Jpur: 
chafer o2 a Wredito2, 62 {02 a JPravifian for a pounger 
Child, fupply the want of Livery o2 Attomment a2 Sureen- 
ter, tn Cafe of a Debile of a Copphoid; and fo likewile 
in Cafe of the Crecutisn of a Wamer of Revocation, 
ishere all Circumffances ate net ecalp performed. 

Gib though it was aliedDed that the Law bad been 
very favourable tn the Confirukion of the Execution of 
thole Wowers, as a {ower to revoke by Deed, where a 
ine was levied, ant a Deed fealed afterwards to lean 
the Gies, adjudged a good Revocation, though the Fine 
it felf had extinuguifved the JDawer, pet both fhall be ta: 
ken together fo. one Canbepance. 


Gud tt was faid, that the Circuméfances of Revocation 


ought te be purlued, 02 otherivife it wouldnot be good, altho. 
the Law bath fometinies been favourable in erpounding 
where thepare purfued ; as where a Dan relerved a Power 
to revoke by erprefs Hows, by Deed o2 THill, and made 


bis Will and debited. the Land, this was. conftruen. xz 


Revocation by erprels Cows ; fo in the Cale of Williams 


there was a Deed, though the Fine was firft levied, fo it 


was revoked by Deed, 
Ju the Wtnctpal Cale, the Court delivered no Opinion, 
becaule other Jpotnts were to be debated, but inclined: that 


thep coula not fupply the Defets of the ‘Execution OF this: 


jPower. Adjournatur. Afterwards the Court delther- 
ed their Dpinion fo2 the Lon of Bath, that the Deed was 
nat tevekeD, Poft Cafe 271. 


t . HELD 
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(138.) 


Lords Com- 
miffioners. 


ELD bp the Lows Commifioners, that if a Capp- 
Haider purchate a Cappholn 02 thee Lives, and put 

in pis inn Life ant twa others, Habend’ fucceffive fecun- 

dum confuetudinem Manerii, tf the firft Caker patd the Qa: Tt. 

nep, the sther two are but in the Mature of Cruftees 

fo2 him, andbhe map Difpale of the Eftate tn Equity, al- Pot Calez00- 

though it kein a Bana where there is no Cuftam fo 

the fir! Waker ta Dilpete, unlels it thall apnear that the 

other twa Likes were put in upon fome Conhderation, 

O2 iniPurliance of fame Agreement, &c. 

Jf a Man makes a Convepance to A. in Confideration 

of Weney paid bp B. A.is but a Cruftee for B. by Tictue 

Of this refulting Criufl, netwithtanding the Statute of 

Frauds and Perjuries, although no Cruft be declared in 

CUriting. 

Jt twas fait by Hutchins that abobe twenty Bears fince, 

this Court wauid not erecute an Agreement for a Copyp- 

Hold made without the Partvitp of the Low, becaufe be 

was concerned to accept the Strrender and admit. Wut a- 

bout 20 Pears finte, that Difference between a Copphoid 

and Freejold was laughy’y out of the Court. 


Sanders verfus Deligne and Barns. C139.) 


HE J3{aintif— had taken a Doar2tgare fo2 500 Pears Of Lords Com- 
one, whom afterwards he difcovered ta be Hut Cenait mioners. 
fo2 Vife, and hearing that there was an Citate tn J. S. Purchafer 
in Cruft for Infants, gets a Conbkeyance of this Citate, ae No- 
to pote bis Doatmane, the Wortyapo2 being Dead ; and | Up aa aiiTl 
the Queftion was, CUbether he could do it bp Gittue Of to ‘Foreelofe 
this Conveyance, be having no Motice of this Crutt 
twhen belent the Woney; 02 whether he Hhould not fo2 this 
tate be a Cruftee for the Childen? . 
Hutchins: Jt is a fettied Rule of this Court, that wha- 
ever takes an Cifate clogged with a Cru for Childe, 
pretentiy becomes a Cruiffee for thofe Childen. 
Trevor and Rawlinfon doubted, and cited Sit John Fag’s 
Cale, where a JOurchaler got a Deed of Fntatl tnta bis 
Hands, whether He oath it by Jowet o2 otherwile, tf be 
Had na Motice of it when He made the Purchale, he hail 
not be bound to oifcover it. A Cale was cited where a 
Ban not a Ladder and fetched a Deed out of a CHindow, 
and 


(149.) 


hegacy 
chargeable 
upon Real 
and Perfonal 
Eftate. 
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and pet was net bound to Difeever tt to impeach bis Citle: 
Gund Culpeper’s Cate was cited, where a Wan Had bought 
Oavelkind Land of the elgeh Gon, and paid His iPur- 
chale Woney, without Knsteledge that tt was Oavelhind, 
and afterwards fe2 a Song Lought in the Cities of the 
pounger Wotiers, whe were ignaant of theiv Citles, 
pet could not be relicuch afterwards tn this Court; the 
jourchafer, having heneiily pata Dis Wonep without 
Ioatice, may ufe what means he can to fortify his Citle. 
Trevor : 4 we Bo net fet afibe bis Deed, 02 fudjex it 
to the Ceufl, pect we ought not to aft him tn anp Ching, 
anv fo not to Beeree anp Forecioiure in this Cale; but it 
be bath met a Citle at Lat, iet him make the bett of tt 
He can at Law, but be thal! Dabe ne Ain of this Court, 








Colchefter verfus Lord Stamford, Lady Suffolk. 


F a Lematy of socl. be niken to A. charmeable upon 

the Real and Wertonal Effate, and another Legacy ot 
sool ta B. chargeable upon the jPerfonal Cifate only, 
and the Werfonal be only sool. tn thig Cale A. thail nat 
habe any Chit out of the Perlsnal Cftate, but hall be 
Iwhally fatishen cut of the Real Effate ; for although where 
there t8 a Debt by TuByment oo Statute, which chargeth 
the Real Cftate, there this Ceurt cannot Finder the Cre- 
Ditors comtny upon the Perfonal Eftate, becaute be bath 
Right fo to toe by Law, and it ts not tn the Cefiatoys 
jPower to take that Rint away ; but there the other 
Creditors have an Equity to charge the Beal Cttate fo2 
fo much as ts taken out of the Perfonal Cffate, and 
map peefer a Will for that JDurpofe ,; but in the Cale of 
Lenatees the Party thall not be fent round about, but 
tie Legatee, who bas a Charge upon the Real Cftate, mutt 
take bis Satistation there, and hall not come upon the 
Perfonal Citate, 
' Gn per Trevor, JF a Wan hath tho Oaughters, and 
Devileth ta ote roool. out of His Real Eftate, and to ana- 
ther roool. out of bis Jperfonal Cftate, there if the 
Real Eftate be ebiiten, that Legacy ts loft, and thall never 
a inta an Aperaye with the other upon the jerfonal 

ate. 


I Love 
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Lowe & al’ verfus Baker, Roll and Clutterbocke. 


C141.) 

27 May 17 Car. 2. i 

Pp ER Zod Chancellor, with Advice of the Judres, an eae 9 
qujundian Beth not tle to flop a Suit at Leghorn 02 z 

any ether Forcign arts, 


Hide verfus Petit. Mich. 1667. (142.) 
Ountain, in Waintenance of the Turisnizion of Chancery Boron Tuner 
to grant Hegquefirations on the Weal anv Werfonal C.- Seuneiteation 
ffate, for Breach ef a Decree for a Werfonal Duty, urged of wha. 
Sacheverill Derf{us Sacheverill tn Ktmy James's Cime, Che con. Poft Cafe 162. 
trary Side admitted it well, tn cafe the Defendant had 
gone bepond Sea; fo tf he will abfolutely ite in yD ifon. 
100 Keeper hinted, that a Court Baron tn a Judqment 
in Deceit, DBD fequefter the JDofits cf the Beal C- 
fate bp a JuBgment in Debt ; the Wayor of the Staple 
may Doit; therefoe it ts reafonable the high Court of 
Chancery map Dott, Fountain aliedyed that it always bad 
been Done, and fo was the Law of the Court, which ts 
confequentiy the Law of the Mation , the Common Late 
DID not attach the Wedies for Werfonal Duties, pet Ar- 
tachments 62 Subpoenas Had been always allowed as the 120- 
cels in Chancery; and in Chancery there bath been Account Accok 2 
again €recuto.s Cime out of Wind, thounh not by tHe tors. 
Common Law co Statute Law at this Cap ; but Fountain 
would not DefenD the Sequefiration of Chofes in A@tion, 
O02 on Copphald Cfiate, which was in Quefiion, betny ona 


— $otion to vifcharee fuch Sequefiration foz a jperfonal 


Serjeant Fountain faid, he knew feberal Wiils to be re: 
fieved againit general Securities by Statutes, by giving 
Secutities on particular Lands. 


Tilley verfus Egerton. 27 Oct. 12 Car. 2. (143.) 


Lord Chan- 


cellor, 
Ic. Tilley the jPlaintiff’s Wrother, being eile in Fee J Bitsm= 
of a Wefluane, &c. in the County of Southampton., by Morrgage- 
Deed in 42 mortgaged ta Egerton in Fee fo2 Security M ee, 
Kk Of He 
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ane ee 17-Of 1501. With Jntereft; afterwards in the [elence of Eger- 

eee Ss* con, the Wlatutiff purchafen the JPemiffes of Nic. Tilley, 
aud pain bint Wart of the Wurchale Money in Hand, and 
gave Him Security for the Refidue; afterwards tn 1651, 
the Wlatutif— Did anree With Egerton, fo2 the Redemption 
and Wurebate of the Woemiffes, and that tn Satisfagion 
thereof the Wlaintif fhould pay 61. fo2 ten Pears, anv 
then reol. at the ten Pears End, the JP2emifles to be 
conveyed ta the jPlaintiff, and the Deeds to be Delivered 
up to him; and upon the fat® Agreement, the Oced of 
Woitvage and other Oceds to be Deltvered up, wp the 
Conlent of the iaintif— and Jo. Egerton, ta Jo. Collier, an 
Attomey, to Daw the Agreement inte CUiriting, to the End 
it minpt be fealeD by the [Plaintiff and Jo. Egerton, but bee 
fore that could be Done, Jo. Egerton fn 1653 Died, feabing 
the Defendant Egerton his Hetr; aud Julian Egerton, his Uitte, 
the other Defendant, tock out Letters of Anmintitration ; 
the Deft and Admiuittratric centetedD in their Antwers, 
who hhouls have the Money, the Will being for aw Anter- 
pieader ; and tt was DecreedD fo2 the Deir. Vide St. John, 
recto, of Grobham, againtt Wareham, the fame Woint de- 
creed 16 Martii 11 Car. 1. 





Interpleader. 


C144) Owen verfus White & al’. 6 Noy. 1667. 
Biome, CHE Bill was preferred by the Wortwansr anaink the 
J. Morton. ete of the Martwaree in Fee and his Crecutors, 
Mortgagee praptimy that they might tnterplead who fhould have the 
MOTE a Woney; the Mortwagee had deviled all his Martganes to 
Executor. tye Crecuta ; therefore the Court decreed the wyole Wa- 
Interpleader. pep to the Crecutos ; the Countel infified that the Deir 
ime ree"™ guebt to habe Dart, for that the Wortgagee had not ot 

? ven ali bis Fee away, fo2 the Wows for ever tuere want- 

ing, negany Claws of the Deir o2 Deirs of the Crecutar: 
but Becrecd ut fupra. 


(14y.) Mr. Ottoway’s Cafe. 10 Noy. 1667. 


Injunétion qe D Keeper granted an Jnjuntion, for want of an 
sine a, 2, Auilwer, againt a Parliament Ban, but odered no Ate 
tachment thaula te taken out. 


4 HE 
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—————— ee 


In Curia Cancellaria. i127 








(145. b.) 
E Bented to mrant an Jrjunsion to qutet the Weel 
fisn of an Dfice, though Aivabit was made that the Mercer 
Party was in WPeficfion thee Pears peaccatly before the fon. 


Planttl’s Will erbhibited. 


Barker verfus Kellet. Trin. 1667. (146.) 
Lord Bridce- 
HE ‘Bill was preferred by the jplaintif, as Deir te see e 
the Mortgano2, to have Redemption ayainte 2. Kel- 2s votion 
let, Wis was Afinnee of the Mortnanee, and to know what fom the AL 
he pald fortie Aiinnment, and on Payment of the Aatey fignec of a 
952. Keller patd fo2 the AMigument, to babe a Reconvevance. Be es 
Kellet pewititeed to that Wart, which required him te fer 
forth what be pars for the Afignment, and becaufe the Gt 
Had net made the fir Wortgagees Wartics ; andruled a 
good Demurrer, 62 that he thould not dilcover what He 
paid on the Alignment ; and tf the laintil will redeem, 
De hali pay that was Bue upon the Orginal Wortgage. 


(147.) 
F an Jnfant (uffer a Decree hy Content it is for eBEL ‘ 
reverfibic, otherwife of an adverfary til. so 


Windham verfus Windham. (148.) 


eae by Goinlent, for a Leale 02 other yerfanal E- Lord Keeper, 
ftate, hall bind Purchalers, otherwife fain the Lov! Twifden 
Keeper pou will blow up the Court of Chancery. 


N Dirivinal Gills 02 Gill of Reviver, if the Defendant (49 
hath not appeared, but ftants out ali ~ocels of Car Bill pro Con- 
tempt, the ili fhail nat be taken pro Confeflo, but this >. 
oly When the Dekendvant path appeared, and lands out all 
JPracels for want ot an Antwer. 


ILL faz Wapment of Woney upon a Band mull Le a- Coe) 
gaint ali be Dbligow, 02 elle he can Have no Decree, All the Obl 
and {i thig Equitas non fequitur legem. Bors: 
Ma- 
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G52) Mie of the Rolls (aid, ff the Father purchateth 
ate Land in the ame ur the Son, a young Infant, 
Ante Cafe 36. t€ fail not be peefumes a Crutt. J 

Pott Cafe 216. 


(152.) pa preferred a Will amaint a Leatee, fo2 that the 
Forfeiture fet matrpiig without Coufent, the Deviio2 iimited to the 
tee by An- JOlaintiff. Che Defendant demurred, for that the Hall not 
wer. ‘he fozced ta fet fo2th her own Fo2teiture, 


153.) Gunes in Pature of a Sci’ Fa’ to revive a Decree; the 
Beainnaton Defendant doth net anlwer, but ts eramined upon Ju- 
upon Interro- CEE COs HbR to clear Dis contempt. 


gatorles. 


(154.) Arol Agreement with 20s. pata for the Sale of a Moule, 
was Decreed witheut farther Erccution proved, and the 
Matter of the Ralls faid, he Hhouls have Demurred on the 
Bill, but having new nyoceened to D100 he would aecree 
If, and Dd, 


(155:) Seymer verfus Nofworthy. Hill. 1670. 


ce DE pleaded Himlelf a jourchater for a valuable 
Conlideration ; but ruled ua good Plea, in cegard 
Plea ofa Pur- He wid not plead bimfelf a Purchaler from fome of the 
chafer upon 2 JDlainttfe’s Ancefiors ; for a Jurchafe from a Stranger 
fideration. Without Citle, was Held no good Jplea, and therefore the 
Ante Cafe 25, Defendant was owdered to anftwer. 
47- Hill. Gacatton 1674 hetny the fecant Seal before Eafter 
Term, on Wotton by 992. Nofworthy, the JPlea was Heilu 
rood hy the Lo Geeper Finch, ano all the fublequent 


receenings fet afide. 


I Cocker 
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Cocker & ux’ & al verfus Bevis. 23 January 


16 Car. Ds (156) 
7 Decree b 
one Defendant had an Anntity of rool. per Ann. Decree by | 


granted by the jlaintiff’s Father tn this Wamnet; A Narre of 2 

Leale was made by the Platntif’s Father to Bevis the De- Mortgage. 
fendant f02 99 Pears, and Bevis {eafes back far 98, rendwny 
tool. per Ann. and if the Rent were bebind, Bevis ta entet 
ann fatisfp bimfelf; Bevis te-enters to fatisty, and the 
Mete defires an Account, and offers the Arrears , they come 
to an Aecount, which was ftated by a Wafter tn this Courts 
and then by Conflent they come to this Deeree, that the 
Grrears fhould be patd by (uch a Day, otherwife the Deten- 
Dant to keep the Land; the [Plaintiff paid 2001. keing 
JPart of the Arrears at the Dap appstnted, but being a 
Colonel in the Wing's Atmyp at Worcefter, thas nat avle 
to pap the eff, but was forced beyond Sea; and notw Necefity. 
the Plaintiff Defircd an Account, and that on JDayment be 
might redecim. , 

Obj. Chat the Decree hy Mon-papment of the Relidue 
was became abfotute. Bul it was anftwered and Refolved, 
Chat this being by Agreement and Confent, the Decree 
was but tn the ature of a Wortnane, and the Agreement 
was executed in Jatt by Payment of 2001. and then the 
other art Leing hindered in Payment by an tnebitable 
Pecehity, the Plaintif— hould be admitted to redeem, and 
the Defendant to reconvey te the plaintiff o2 whom be 
fhould appoint, free trom all Incumbaances by the De- 
fenbant, &c. 


King’s Attorney verfus Sir George Sands. In Scac. 
Patch.) 21 Gar. 2: C57) 
IR Ralph Freeman puitchaled a Leafe fo. Pears of fe: 
peral Wanow; afterwards Ge purchafen the Inher: 
tance thereof, in the ame of Bir George Sands, being 
his Son inLaw, tn Crufft fo Sir Ralphand his Heirs; ate 
teriwatds Sir Ralph made bis Cail, and made 9. Free- 
man Hig Crecuto2, and appetnted that his fain Erecuta2 
ann Sit George Sands fhould convep Jpart to Freeman Sands 
and Jatt ta George Sands, the twa Song of Sir George 
1 Sands, 
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Sands, and their Deis, the Refitue te all the Sang of Sir 
George Sands, by His th ei Lasy (Sir Ralph’s Oauhter) and 
thetic Meirs, wha thouibie tiving at the Cime of His Death, 
and then Died. Bir George Sands at the Cime of the 
Leath of Sit Ralph Hay oulp Freeman Sands (wha foot 
after Died Without Iiue) and the fats George Sands; but ak 
terfeards Git George hat FTue anather Son, cailed Freeman 
Sands. 992. Freeman the Crecute2 vetted the Crecutawhip, 
wheretipon Adminiiktatton was gcanted ts Sir George Sands ; 
afteruards, no Conveyance betnmy made either of the Leafe 
02 of the Reverfion by Sit George Sands, who Had both in 
Crufl, accowing ta the CUili, Freeman Sands Kflfen George 
his Brother, and was afterwards attétuted of Durer. 
Che Dueflion was, Wibether anp of thole Crufts, either 
of the Leafe o2 of the Revertion, that were fa tn Sit George 
in Cruft as aforefaid, were forfeited to the King, of whom 
the Lands were belden, by this Felony and Attainver ; 
whe by the Kina’s Attawniep (ue Sir George on the Cquitp 
Sie of the Crchegucr, to anflwer the JPeokts ta the 
King, fuppating thote Crufts to be fortetted by the Felanp 
and Attatnder. 
Che Cale was (everal Cimes argued at the Bar, and 
this Germ Chief Waren Hale and Waren Torner (Rains- 
ford being removed tnto the Ging’s Bench, and Ackins Dil 
abled by Giye) Both agreed that this Cruft was not for 
feted. 
Truftforkited Su their Arguments if tas agreed, that Ceftuy que 
tothe King. Truft fir Fee 02 Fee Catl forfeit the fame bp Attatuoer 
of Creafon, and the Cflate to be erecuted to the King tn 
a Court of Cquitp, by 27 H. 8. 10. and 33 H. 8. 
Alien Ceftuy 2 Gn Alten Ceftuy que Truft ofanp Cffate, the Cttate he- 
que Trut. Longs to the Ring ; which the Chief Baron fad was the 
Dpinion of the Judes in Holland’g Cafe 23 Car. 1. anv that 
an Alien cannnet purchafle but faz the King’s fe, and 
that be was of Countel in the Cale. See the Cale reported 
ttt Style 20, 4o. 
Trufts liable 3. AS to the Kinn’s Ocht, by the Common Law and by 
ae King’s the Jp2aitice of this Court, which 1g of the Common Law, 
" Ceftuy que Truft being indebted ta the Ring, the King fhatl 
have Execution of bis Debt on this Cruft, fo2 before the 
Statute mave 4 H. 7.17 and 19 H. 7 5. th the Gime of H. 6 
there be JPrecedents in this Court, that the Wirit of Ex- 
tendi fac. fo. the Lebping of the King’s Debt, was of the 
Debtors Land, 02 of any other Land of which any other 
aes ute feifen to his aie ; and this was the Realon 
of 














me rere 
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nf Ste Edward Cooke’g Wate, where the Interett of the 
King’s Debt viv attacy upon the ower of the Liug’s 
Debtoz te resake a Settiement made of bis Eftate ; and 
Pafch. 4 Jac. Ford’s Gecurity taken tn Ceruik 2 a Becuiant 
wag liable ta the Wing's Debt cf 20). per North, fo that 
where the ing’s Debtor hath the profitable art of the 
Eftate, the Bing hall nat tole hig Cebt ty enp Fister. 

4. Jt was anreed that the Crutt of the Reverfion would ie of in- 
nat be forfetten for Felony , which the Court pela clear, aNd peice pe 
cited fer Authorities, 3 Co. Marquis of Winchefter’s Gale, 12 Felony. 
Co.1; 2. 5 Ed. 4 4. 2 Cro. 313. Stat. 33 H.8. Gnd ff the Jn 
heritance be forfeited fo. Felony, it mut beta the Lo 
by €fcheat, which cannet be, becatfle he bath Ceftuy que 
Eftate fo2 his Cenant, and that no Cru of an Dette is 
Foxfeited fo. Felony appears by 27H. 8. 10. ant there ts ne 
CUrong tothe Low as icng as be bath a Cenant, and 
therefore till tle Statute of 19 H. 7, 15. tee Lord couls 
not {tite the Lands of which bis Ciltein twas Ceftuy que 
Truft; and if tt be Demanded what hall become of His 
rut, as if Cenantin Fee of a Went-Charne dicth with: 
cut Deir, it is anfwered the Land hhall be Dilcharged of 
this Gruff, cs if Cenant tn Fee of a Rent-Charge dite 
without etr, 62 he attainted, the Land ts dileharged. 

Cruft of a Leale fe. Pears in Grels map he fogfeited by Trut of 2 
Felony, 62 Dutlaw.y in a Werfanai Gaion. Catt of Somer- “** 
fer'g Cafe. Hob. Dacomb’s Cafe, 2 Cro. Balington’s Cafe. 

Leale fo. Pears, tf tt be of never fo leony Continuance, tf Leale for 
it be affignedin Cruft for J.s. and bis Deirs, pet it wall Yor 
oto bis Executes; pet Crufts ave culev accoying ta 
the Stile and Courle of Courts of Equity. 

G Real Chattel in Faw furvives ta the Dusband, but 2° 
not the Crufi of a Reai Chattel. Co. Lit. Cap. Remit. 351. Ante Cafe 86. 

Ceftuy que Truft of an Inheritance binds htinlel€ and hig PX 174 
Deirs in a Bond, this Cru ts not Aflets to the Metv ; Trt Afters. 
though it bath fince been Queftioned in the Lord Chancel. 177 
102 Hyde’s @ime,; bit ciearly the Cruf of a Leale fo 
Pears 13 Afiets to charme an Erecuta2 in Cquitp. : 

So a Crutt afigned over to wait upon the Inheritance, oe ee 








though of a Cerm, hail go to the Heirs and Meirgs of the tance. 


Bony, becaule a Shadow kept on Foot for a Cpecial Our- sn Cae 77- 
pole ; and this hath a great Relemblance to the Cale of 243. 
Charters, which go with the Jnberitance to the Heir, but Charters. 

if granted over, the Parchment and Tar hall ga to the 


Orantee and bis Crecuteys. 4H. 7. 10. 
Gnd 
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And tn the prefent Cale, no Cruft of the Ebattel is 
fortetted to the Wing, becaufe the Leate foo Pears was not in 
Freeman {eho was attaiiten of Felony, nor the Cruft tr 
him as a Chattel, for that be muft habe been Executer 
and Adminifirate of George the Son. 

And here it was Bir Ralph's Intent, that the Leate anv 
Anberttance ould be confounded, and not kept fepavate s 
aid ayatii, Freeman covid babe this Cruft but as Detr ta 

WaitingTerm George, ant as long ag he hath the Inderitance in him, and 

not forfeited NOLonmer, but it Hall yo te the Detv as Charters, Nomine 

by Outlay. nena, Patronage by Founderhhip, &c. and the Wikchiek o- 
therwile would be great, to have fuch wetting Cerms fo2- 
feited by Dutiawey. And ta Judgment was giver again 
the Hing’s Atteaney. 





(158.) Dr. Pery’s Cafe. 
Privilege. —E had bis Prtbilere alloted in a Quit Depending tn 
Convocation. HR Chancery, ag a Wember of the Convecation, the fame 


With Wetkilene of Pacltament. 


C159.) Nurfe verfus Guillem. Mich. 1669. 


Lord Bridge. URSE twas eraminet as a ttnefs, though Iiain- 

ian tiff, te poke Service of a Decree; and on Debate 

Proof of Com. the Cepofition allowed ; and ruled that the jPlaintitt’s 

suet fy he Math was {ufficient to convit the Defendant of a Con- 
tempt, unlefs the Defendant Cwear quite contrary, and on 
Erception ta a ADaiter’s Report, the Defendant was 
found tn Contempt. 


| (160.) Pall 21, Zeer iz. 


Eord Bridge BAS CHUS being JPurchaler erhibited a Will of Reb — 
te “hoa ayaintt the Defendant, and revive the Suit bp 
Revivor by Oabet, anv the Defendant joined tn examining Cditnefles, 
rasip ce got but at the Dearing the JPlatntiff was difmified, for that 

-.” the Wlatntt® as Wurchaler could not maintain a Bill of 

Revivo2, 

Depofitions in Gud it Wags now moved, that in an Digital Brill erht- 
avoidSuit. Hite bp Bacchus he might ufe the Depolitions taken 


inthe Caufe of Revivaz; but the Court dented tt, becaute 
I Mt 
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in ruth there was never any Will depending in it, for 

the Bill of Revivo. baught by a Wurcbaler was voto, 

and the Ocpofitions therefor taken on no Ifuec, and na 

Gill and Anltwer depending, and cenlequently na Fnvdik- 

ment could ite again the Witneffes 1f verjured. 

Per Amburft: Aojudged in the Cime of the late Commil: Baron and 

fioners, that where Baron and Femme tn Right of the Revivor. 

Feme exhibit a Gili, and the Baron dies, the Wife 

map proceed in a by ili of Revive, therefore 

ae Pery’s Wife went on, though ber Dusband was 
can. 





Dalbin verfas Prettiman. (161) 
eee Debited for Payment of Debts, the Batter of meet br 
the Rolls would not allow any Jntereft fo. Span 
Debts of 12 Pears ftanding, becaule be fain Cradefmen 

felling on Cick, fold at a Rate accagdingip. 


Hide verfus Petit. Oct. 25, 1670. (162.) 


aot Cate had been many Pears vepending in Court; Raeincee 
DecreedD upon Appeal to Paritament by Petit, Cent back pa windham. 
to be tebeard ; upon hearing again referred to Account 

befoe a Wafer ; uven hearing Crceptionstea the Wafker’g Award by 
Report; an Order was mave ky Content of both Parties, vee, . 
to ffand to the Award of A. and B. Jolleis, tha eminent 
Merchants; they feveral Cimes attended the Jolleis, Petit 
perceiving that the Jolleis tweuld condcinn him by their Q- 
Ward tr 4ool. before the Arbitrators had Dyawn up there Avdory 
Award, Petit hy Deed under Hand and Seal revokes 
the Authority niven ta the Arbitrators, and retrats the 
Submiflion ; however the Arbitratozs make their Award. 

Gnd upon Debate if was Held, that the Award ought 

not to be decreed, in Regard of the fata Rehacation, but 

the Court atearded an Attachment avainf Petit, witefs 

he themed Caule. And the Tulges went on this Reafan, 

1. Chat an Authowty tn its jRature ig revecable by avd 
Law, though referred bp Der of Ceurt ; and a Cale Exception. 
Cited between Norton and Rolls in the tery WDoint, weere 
the Award was to babe been imate by Gir Mund. Bramp- 
fton. 

Mm : 2. Chis 
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2. Chis Award could not he decreed, becaule fame Wat- 
ters referred were not Determined by the Award, and fo 





not Final, and Cafes citen, Ward verfts Sawer, Child 


werftis Colwell, and 13 Car. Mayer's Cale, where bp Dder 
of Court, the Submifion and Gtward were tobe Final with- 
out Appeal o2 Erception, that pet the Court dio allow 
Crtleptions to the Award as again a Water's Repooat, 
and the CUun¢g without Appeal or Exception but formula 
Clericorum; but the Cautt gave no Opinion tn the Point. 


(163.) Butler verfus Wallis and Coole, Executors of 


Bowyer. 
Lord Bridg- 
Se HE Suit was for a Legacy; the Defendants de- 
Legacies pro- manten Ailowance fo2 their own Legacies frit; Gut tt 
Pe i as Denied, and owered that an Account be taken fo2 
paidart. the whole Cfiate, and the Oefendants and jplaintifis to 
abate equally aid proportionably for what the Cftate falls 
fhort ; and fo not like the Cale where Crecutos pay thei 
clon Oechts firft at Common Law, o2 Him that fire tues 
his Oebt in equal Denree, before the other. 


63. b. 
Coesan | iA Erecuta 13 not hound to pay Legacies without Se. 
Security upon 


sera ea curity to refund, in Dale the Cffate prove not tut: 
Legacy. ficient to pay Debts, to be afterwards difcobered, and to te- 
Poft Cafe 169. fund tt JDopo2tton, if nat fufficient ta pay other Legacies. 


(164.) @)*. the Return of a Subpoena, tf a CUitnels will not 
An Mees appear and be eramined, the JParty map take an 
ment again a Attachment ayant him ; and tt be appears and oepoleth 
Witnels. gn the other Site, he mav fuppeels his Oepofitians on 


Depofitions 
fupprefled. Botta. 


Ro. Pitt wverfus Ro. Pelham & ux’ Mab. Sherley. 


a oe Se Illiam Sherley Clarke, tt the Beat 1650, having join- 
Lands, and tured big CWitie tn Lands, by bis Cdl con: 
faith not by firinen ber fate, and bevifen that the Lands Mould 
whom. 66, ke fcld, and the Wonep dilpated bp his Hife, and to thee 
of bis Wephews bp ame ; end tf one of them diedin 

the Life of the Wife, then bis JOart of the ¢ So 

4 Dis 


(165.) 
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his Coufin Higham; the fame ephew died tn his Wife's 
Life ; the two other Mephews, the Wife and Higham, fold 
to Pict the Reverfian on a full Confideration, hy Advice 
of great Counfel that they might (cil, and the Sale be efta- 
blifhed in a Court of Cquityp. Che PlaintiE therefore 
erbibiten his Will again the Defendants, being the 


Cobheirs of the Devilor, that they might be decreed to con: 


bey to the JPlaintif— ; and at Hearing a Crial at Law wags 
Dirested, whether the Wife, being in Cruth Erccutrir, 
might fell in ber Life-Cime, o2 whether the Erecutos 
of that Crecutrir. On which Point, Judgment was again 
the Platutif— in the Comnion Pleas ; and now on the €- 
guity refered they came to Deartig, and the Court dil 
miffed the Plaintiff ’s Will, but oaered that this be not 
Dawn inte a Precedent for the future. 

Motwithftanding which tt is conceived, that the Decree 
ig erroneous, accowing to feberal jOrecedents in this 
Court, and that the Defendants ought to convey ta the 
JPlatnttff Pitt, the Intents for which they thould be foid 
betug certain, and the Lands certainly denominated, and 
that it Mould be judged in Equity a Cruft tn the heir to 
fell, 02 that the fame being fold by the Lenatees, the eir 
fhould not impeach the fame, but confirm them, and cited 
Jorecedents, Dyoets 11 Jun. 39. 26 Nov. 3 Jac. 9 July 4 Jac. 
Detreed by the Low Chancellor afifted bp the Judges ; 
and a Cale between Hyer and Wordale. Thomfon debifen 
Lands to be fold after the Death of his Wife, but faith 
not by whem; and the Weney to be railed bp the Saic 
to be Divided among bis Chiteen; makes bis Cte 
Eretutrir. Che Elder Weother and the Erecutrit teat: 
ed fo2 1000 Pears, Part ta Nic. A. Wrother, and Wart to 
another Mother, wha fold to the Detfendatt Wordale, 
Which Dale was adjudged fraudulent to overthrow the 
CU ; and a Decree that the Land Hhould be (oid, and the 
Money divided among the Childen. 

Che Hound of the Statute of Wills, 32.8. is the 
Good of Childen and JOokerity, and though tn the iOatn- 
cipal Cafe here are not Childen, pet the Lematees ave 
the neareit of jpofterity. 

Che Plaintif— Pic's Cale, upvan Petition to the bouie 
of Lows, was then heard upon Appeal ftom the aforefata 
Decree, and Declared the Lands ought to be feild accord. 
ig to the CHifl Dec. 17. 1670. 


William 
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William Loéton verfus Francis Loton. 13 — 


166. 
oe 13 Car. I. 
Lands devifed William Logton Debifeth ta the Plaintiff fa2 Lite, 
be fold. Remainder to all His Gans in Cail, Remain 
Ane Cae ber to all bis Daughters in Cail, and on Farlure 
of all AMue of William the Plaintiff, devifen all his 
Lands ta be fold, and the Maney ta be Divined among 
the Daughters of Jo. and Rob. Loéton, and the Sons and 
Daurhters of Baldarfton. William the Oebifee Dieth withH- 
out Jue, the Devifees Legatecs exhibit their Ott a- 
gaint the Deir to pave the Land fold, and notwithfanding 
foie Decree made in the Life cf William, upon Award bp 
Conlent, in Prejudice of the Platntiffer’s Suit, pet by Apbvice 
of the Judges a Decree was again the Heir fo, Sate 
of the Lands and Dittribution, tt being a Cruft in the 
Deir. 


(164. Smith verfus Alterly. 24 Car. I. 


Oevileth bis Lands te bis Wife, and after fo His 
» eldet Son, with Condition that if bis Wife whould 
Nee be with CHD 801. hhould be paid bp his eldef! Son any 
cea Deir at Law to che Child after the Dether’s Death; the 
‘fe bad a CHUD, and after her eldei Son conbeps aap 
the Land to a Purchaler; and on Or.00f that the JOurcha- 
Condition. fer bad Wotice of the Ctl, a Decree was for the Daund- 
Heir. ter fo2 ber Doneyp devited, and Declared it was a Cruk to 
ro with the Lands; and pet this Ctl mas pots in Law, 
astatbhe Lenacp, feetng be who was to babe the Wenekt 
of the Weach of the Condition was the Delr, who was 

to pap the Lenacyp. 


(168.) Ve may he eramined before Replication (it the 
aintif— Doth) not eife. 


(168. b.) ASeour before a Wafter, the arty may diicharye him. 
felf upon bis oun Dath, forany Sum not exceeding 
gos. per Loyd Bridgeman and MDWBafter of the Rolls, 
prrOch) 16472 
4 AN 
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(169.) 
ae recite. pays Lemacties, leavin 8001. Debt £0 regatees ree 
pay, and Dies; Adminiftration de Bonis non was taken fund. 
out, the Creditor erhibits his Wil again the Auminé: eee 
trata anu the Lenatees; and the Court decreed that the 
Legatees tould refund, fo2 no Crecuto2 ts bound to pap 
a Lemacy, til be be fecured to repay when Debts are 
bilcabered ; therefeze in Equity the Laches of the €re- 

cuto2 hail not burt the Credito2. 


Bifhop of Worcefter verfus One of his Copy- (7) 
holders. 


Apne Copyholder peeferred his Will to be relieved a- re pBeee. 
naintt a Forfeiture fo2 Cutting Cimber. Per Cur’, Jf" 

the Wate be voluntary, the Court will not relieve; ‘and par of 
an Fhue at Law was diveked, whether de cut the Crees eet 
with an Jutent to ve Caffe ; and the Lew Keeper being 

prefied to alter this JMue would net alter tt. 


L; a Wan conteileth Woticte, that the Cffatein Lawis (171.) 
in a third Perfon at the Cime ae he purchaled, be Notice of a 
is bound ta take Iotice what the Cruft ts. Truftimplied. 


S. Devileth sool. to bis Daunhter, and tf the die be: C172.) 

» foe 30 Pears of Age unmacricd, then to be DibideD Devifeof Mo 
between thee ; fhe Does receive tie Dency, and diegny Re 
before that Time. And Revolver that the Wonep toula fees 44. 
he Divided, and her Crecutoz chargeable, as pofleted tn Een Neote: 
rut for the Devilees in Remainder. 22) aie 


F the Deir, to prevent the making of a CUill, undertakes (173, 
to pap out of Land, this binds the Deir wha fo une ; 
Bertakes. ( Ante Cafe 37. 


No Col. 
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Col. Doyly werfus Perfall. 


€174,) 
Baron mort: “PO HE Cilife having afignen ber Cerm itn Crult fox 
See ie Herfelf before Searciage, and then the Gustans, with: 


Wife's Term. OUE fatty the Ceuflecs, woth morgane the Cru; the 
DughanD being vead, the BWartwagee cebibits his Will ta 
have the Land conbeped to bim, oz that they thoult te- 
Deem; and the Court otliniled the [Plaintifi’s Will; fo2 
fince Queen Elizabeth's Cimie, tt Hath been the couftant 
JP2ratice of this Ceurt, to fet abe and frettrate all Gn- 

‘rem in'Prug CUMMINS AND Ads sf the Dusband upon the Cruff of the 

forthe Wie, CUlfe’s Germ; and that he hail neither charme o2 gratt 
it away. And tt ts the common CUayp of providing Jotm- 
tutes, fo2 a Coman to convey a Cerm tu Crufl for her upe 
on Warriane, that it mav be out of che Power and Beat 

Ante 32, Of the Dusband. IRetther (hall he fortelt tt by Outlay 

; Felony, tf for Jotnture, o2 in purfuance of Articles ot 
Warviane, or betum the Mitte’s Eerm it ts afiigned be- 
fore in @ruft, o2 if on other goon Conkideration it be at 
figued. 1 Inf. 35x. 

But tf it bean Ahignmeht after Marriage bp the Dus: 
band, in Cruft fo2 the CGife, that ts voluntary, and frau: 
Bulent again a Wurchater ; and thus was the great 
Chequer Chamber Qafe,. 


cos.) Hayes verfus Hayes. 24 Feb. 1673. 
Lord Keeper Seiled in Fee devileth to his heir, on Condition 
Finch. A. that be pay to bis Daughter A. sool. at her Age of 


Contribution FO Wears, and in Default, that the Mould enter anv raife 

by Tenant I; the Deir devifeth ta bis Wather for Life, and to his 

for Life to eather atterwarns in Fee, and dies; the Wother enters; 

meRevertor the Laughter is under Age, and the Bother. having the 
Reverfien aud Jnperitance, exhibits his Will ta pave the 
Bother pap Part of the sool. fhe having Jaret of the Ciate, 
‘viz. a Cenancy fo2 Life. 

Obj. Che Daughter ts not of Age, and fo this Will is 
quia timet oly, and it map be the Wother map ive tl the 
Daughter ts 16, and then the Daughter may enter and ratle 
it; and fo the Brother whoa ts the Reverfioner, hall not 
be grieved, And the Court would be vered with vain 
Suits, if any one map be admitted to fue quia timet, to 

I pevent 
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USS is Fd kn lla eR ee ere 
prevent a remote jootibiiity. Cur: Suits quia timet ate p20: ee 
per tn Late and Equity; tn Lat a Warrantia Charte, in 
Equity, as where A. grants a Rent Charyje of rool. per 
Ann. fit Fee, and Debifeth to B. for Life, Remainder to C. 
in Fee, and Dies; C. may exhibit his Gil to compel the 
Tenant fo. Life ta pay the Arrears, cife all will fall on 
the weveriigner; and this hath been decreed. 
Gnv the fir Cale about Contribution was betweett 
where A. had mortgaged the Wanoz 
of Guildford f02 zrool. and then dewileth to B. fo2 Lite, 
Remainder toC. in Fee. C. preferred His Will ta force 
B. to pay bis Share of the Wortnage Maney ; and tt was 
Becreed that be thould; and there have been fiventp Cales 
fince of ithe Wature ; fo in the jrincipal Cale there being 
a Demurrer to th 18 Mill for the Caules aforefain, the 
Defendant was ogwered to anfwer ; and Sir John Churchill 
moved and fad for the Oefendant, that fhe could prove 
that (t was the Intention of the Ceffato2 here, that fhe 
fhould pay nsthing, which ee not anfwered, but was av- 
mitted to be material, 


Butler verfus Bernard. 24 Feb. 1673 | (176.) 


N Gominifttate. motgageth the Anteftate’s Cerm, Lord Keeper. 
and wiekes A. bis Erecuta., and Dies; B. takes Out Adminiftrator 
Letters of Gdmtniftvation de tonis non to the firtt Inteftate, mons 
and clating the refiduary Jutereft and Cruft of the Term, Thon, Gate 
and prays that be may have the Benefit of WK edemption, hall redeem. 
bue the Court Decreed the Wenefit of Redemption ta A. 
the Cretuta of the fir Adminiftratas, who had aliened 
the tuhole Citate tn Law of the Cerm, and was not poflet: 
fed, in auter Droit, of any jPart of the Intereit thereof, but 
in ‘big own Right; and fo it hall go to bis Erecuto, 
and wot ta B. the Aaminiftrater de bonis non: 


Pratt verfus Colt. 
(177.) 
OLT’s Father had niven a Judgment to the plain: Lord Bridge. 
/ tiff Sit George Pratt, f02 1oool. aud that Colv’s fa: ™"- 
ther had the Gru of the Fee of 3001. per Ann. wich Anceftor. 
hefcended ta the Defendant, his Son and Deir, wha fue er 


the Ctitiee th this Court, and bad the ‘Eftate ti Law Trust in the 
: con: Heir. 
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Affets. 
Ante Cafe 


157. 


(178.) 


Lord Keeper. 


Survivorfhip. 
Joint Execu- 
tors. 


Ante Cafe 23. 


3 Keb. 440, 


3 Rep.C. 238. 
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conveved to him; and nots Sit George Pratt tuould by the 
Aid of this Court ertend thole Lands by this Judgment, 

Gnd ft was argued, that if thts bat been a Cerm fy 
Pears, and the Cruft had come to the Exrecuta, it ye 
been Affets tn Equity; and fo tn this Cale where the L 
fendant claims as Deer. ‘he DefenBant Bemurced a 
tits Gi, and the Low Keeper ruted the Demutree goos, 
and fa Reatan fais the Crecuts2 claimed in auter droit, 
but the Detr to bis own Cte. Wut Note, Chat this hath 
not been taken ta be a good Demurcer by the od and 
beft Padifers, as little accowiny with yeod Reafon, foz 
the Deir at Law is as much chargeable with the Anceftar’s 
Judgment, as the Crecute, with the Ceftators Debts - 
and fa Equity ought to fallow the Law, and the abovetnia 
Difference ts tutmaterctal. 





Cox verfus Queenlock. 


HREE €recutoys who were all Refituary Lenatees, 

one of them Dies, and bis Aominiftrate. erhibits a 
Will for Oiftribution, and to be relfeved agatnit the Sur: 
Dibowhin. And the Low Keeper decreed tt fo2 the Anmint- 
ffrato2 ; but upon the Rehearing the Low Beeper took 
the Afiiftance of the Low Chief Fuffice North and three 
other Jutges, whoa were of Opinton that tt was again 
the Cammon Law, tn the Wotnt of Surbiborxhip, anv 
might introduce a Reltef tn Cquity agamntt all Suryiva2- 
hips tn Cafes of Jotnt-tenancy, Habingy no other Circum- 


ftance in the Cafe ; and fo ‘the Decree was revered. 


Note; Chis ts a mitch ffronger Cale than where the Cre- 


cutors ave not Lenatees. 


Note; Chis was reverled chicily on this Oound, that 


Debts mav arife {eben Bears after, and fo the Citate 


fhould furvive (02 the jpotbility of Anbvantane to the 
Creditors. 


I | Cham- 
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Chamberlaine verfus Chamberlaine. Trin. Va- 


179. 
cation 1674. oe 
yc Chamberlaine Betny poffeffed of a Leafe £02 3000 Pears, Lord Keeper 
and owing feveral great Debts, made his Chill, and hr 
made his Clife Elizabeth His Crecutrit, wha proved the ,7, 60. 
CUill, and patd the Debts as far as the Chattels Per- 
fonal 02 Stock would reach, but not farther ; and there 
being pet Debts unpaid above the Galue of the Leafes, 
fhe affents to a Wequeft of the fain Leafes made bp the 
fatd Jo. Chamberlaine in His faim CUM, viz. to the faid Eliza- 
beth fo2 her Life, and aftet to Jo. Chamberlaine his elnet 
@Son fo Life, and after to the firft Gon of the (ald Jo. 
Chamberlaine the Son, aud the Heirs Wale of the fir! Son ; 
after which Aflent Elizabeth Dies, and leaves M92. Croft her 
€recuto,, who came ta Articles with the Jolatntt for 
gool. CUbhereupon the Jalatntifi echibits bis “Ll araintt 
the Defendant Jo. Chamberlaine the San, and Chamberlaine 
the fir! Son of the faid Jo. Chamberlaine the Son, and 2. 
Croft the €recuta. 
Quothe Dueflion tas, Wibether, Cebts betmy unpaid at 
the Cine of the Affent, and nothing {table to make moon 
the fain Debts, fave the laid Leates, the Leates minht be 
Ailets inthe Hands of 92. Croft, fo that be minbt Cell 
them to antwer the fit Debts, notwichanding the fai 
Qient ; 02 whether the fatty Wequett of the Leafes wete 
petted fn the Wematnter, accowiny to the fate Devile, ty 
the fap Aflent, and could not be Devetted by the Sate of 
Croft the Crecutn2 ? : 
And now the Lod Weeper Decreed Croft to convey accor: 
ing to bis (aid Articles to the Plainttf, and that the fato 
Leates thould be Aflets, nettwityfanding the fala Affent ; 
and firt he relied on this Rute cf Court, that an Execu- 
to2 fhall not be fowed to pay Levacies until the Lenatee te 
fhall give end ta refund in JPeepagtion 0210 the Cipate, Lesrce Pas 
for the Gatisfation of Debts, tf anp do appear; if no Antecae 
Bond be given, pet if Debts do appear untatisfier, the 163->- 
Lenatecs upon Will inthis Court Mall refund, and this 
as well where tt ts Legatum in Specie, aS a Dae 02 1000), 
atuallp pad; fer the Lemacies are net Buetillthe Debts __. 
paid, and a Legacy being paid rematns as a Legacy tn Poe “* 
the Wands of a Lewatee after Payment; and hence it ts 
that a Legacy ts nat ue by Foreign Attachment, 
(0) he- 
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becaule t€ nap work a CGrong to the Creditors, wha are 
third Jerfons, and can have na Day tn Court tn that 
Gut ta titerplead. And far this Beaton, if an Infant 
Crecuta2 affent, ¢ is na nood Afient, tt there be no other 
Aifets fa2 Debts, which even the Commen Lat pwoides 

peat fae: fo2 the Security of Creditors; much more thall this Court 

Notice of a PAOWIDE fo2 they Security. Wut tf after tuch Aleut Jo. 

Trutt. Chamberlaine the Sou had feld tie Leaics to a third 
jPerfon bona fide, this haw Befeaten the Crevitars, fo he 
bad a oon Title in Law, and the durchaler fhoula not 
be pocjubiced by this Crukt ‘fo the Crenitars. 

Devafavit. . Ano tn this Cafe it was alfo ruled, that tf an Evectito2 
make a Devaftavit and die, bis Execute is iiabic, fo the 
makiig wood the Quantum of the Devaftavit ta the Crevt- 
tors, if be hath Ailets from the fir Crecutop. Quo be 
Cited aCaleinthe Spiritual Court, where they indified up- 
On Scourity to anfweer Debts before the Grecuta ‘thoula 
pap the Denacy ; and a jProvibition was prayed, but Tented, 

/Rol.612, . Win this Cafe, becaule tt appeared that the Defen- 

Term limited Dalit Chamberlaine, the Son of the Mefeitant Jo. Chamber- 

bon. "laine, Wags not beznat the Cime of the Ceceale of the aid 

Poft Cafe 212. JO. Chamnbestine the Oandfather, nothing could we in the 

(aid Infant, and therefore the whale Cerm remained it 

the Defendant Jo. Chamberlaine; and fo2 this Realon the 

Gill as again the Infant was Difmified, 





: No ; Chis Trin. Cacation, the Loyd Leeper Decta- 
Cees) rev it Hoult be a Rule, that a Wortwance after the 
Intereft fur Forfeiture fhould have Antereft for dis Interetf,. an 
Monge fyoula be onfp accountable fo2 what ofits be thould 
Pott Cafe 260. tecetbe, and not for what he might have received, uniets 


there were Fraud. 


s AX? Note, Ghat it ‘was always the Rule, that the 
Gar WDortwrayee aligning, the Afignee thould have Inter- 
interet af eft for the Sntereft then due, and was never contraditen 


fgnee de” But in Porter and Hobarr's Cate, in HE Lon sae 
3 Rep.c.258. ania, | 


ro . SE AAE 
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182. 
ere Loyd Ueeper ruled tt, that a {dtea of Dutlamy | : 2 
fhould be without Dath, becaule of the Averment of hs “i 
Bentity of PPerfeus ; and ruled that a Jiea of the IBeat- outawry. 
wiiewe Of Oxford fhould be put in without Dath : Incer Ma- Privilege of 
fters AND Bruett, 24 OA. 1674. ee 


Gyles Thornborough Clerk, and Jane his Wife, 
Daughter and Heir of Laurence ‘Clifton, Gent. 


Plaintiffs; 


Jo. Baker Son and Heir of Ja. Baker, Jo. Nicholl, 
Efq; and Jane his Wife, Adminiftratrix of the 
faid Ja. Baker, Defendants. 10 July 27 Car.2. (183) 


THE Queftion was, Uihether the Deir 02 Erecuta, Morege 

A whould have the Wortnane Woney? And after Conti ior” p,. 
Deration in this Cale, Refoived, Chat the Erecutor Houkd cutor, who 

have ff, per Finch Lewd Keeper, the Mortage betny fog- Pell have it 

feited, though ft was mentioned, that tf the Mat" C*'™ 
ayo DID pay, &c. tuthe WMortgagee, bis Meirs, Crecutars 

QO) Aomintitratays, &c. 

—Becaule the Realou of the Common Law tn thele 

Cales ourbt, as near as map be, to be followed in qt. 


| ty, Mow by the Common Law, tf the Condition #2 De- 


feasatite of a Wortyage of Inheritance he fo penned, that 


‘no Wention i made either of Meirs oz Crecutors to wyom 
‘the Wortey Hhould be paiv, in that Cate the Donep ought 


to no to the Crecutois, tn regard the Boney came fir 


‘otit. of the Wetfonal Cftate, and therefore naturally ce- 


tutns thither awatn ; but if the Deleazance appoints the 
Wonep to be paid cither ta the Detrs o. Crecutars, there 
by the Common Law, if the Morgane, pay the Maney 


“plecitely at’ the Day, he may etet to pay either to the, oa: 
“Deir 02 Erectita,, Wut where the peecife Day ts past, and i 
“the Wortware forletted, all Cletion is gone, -fo2 in “Law 
“there fs no Redemption; then when the Cale is reduced 
“to an Eguitp-of Redemption, that Redemption ts not ta 


be upon JPapment to the Meir oz Executor of the Aoet- 


“nance, at the Cletisn of the Wortyago2, for it were again 


Equity to tebive the Eletion ; for then the Bortranor 


‘might Defer the JSayment as teng as he pleated, 


ana 
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and at lat foxce a Compofition by japment of the Boney 
to that band which will ufe him bet; much lefts can the 
Court cleé o2 Ditezt a JPayment where they pleale, fez a 
{Dower fo Arbitrary might be attended with many Jucen- 
weniencics; there ought therefoge to be a certain Buie in 
thele Cates, and a hetter cannot be chofen, than to come 
as near the Rule and Realon of the Common Law as 


may be ; now the Law always gives the Wanep to the 


€Erecuto, were no Perlon ts named. 

And where the Elesion to pay either Detv oz Crecu- 
t62 1S mone, and forfeited in Law, tt ts ali one in Cqui- 
ty, a8 Wf ucither Deit ns Ervecutoz were named, aie Coeit 
Cquity cught to fallow the Law, and give it to the Cri- 
cuto2. 

For tn natural Juftice and Equity, the principal Bight 
to the Dorigance is to the Money, and his Right ta tye 
Land ts oniy a Security for the Weney; whereiave when 
the Security delcerds to the Deter of the Wortgniger, 
attended with an Equity of Redemption, as foan as the 
Mo wtwvega? pays the Wanep the Land belongs to him, 
ao onlp the Wanep to the Bortwagee, which ts merely 
Perigual, and fo accrues to the Crecuto, oz Apmiutira- 
to2 of the Wortgagee,; and for this BReafon a Wotyage 
of Fuyeritance ta a Citizen of London hath been held to 
be Wart of bis Derlonal Cffate, and diviBed atcoing to 
the Cuffom ; and theuah tt may fecm bard that the eit 
ould he vecreed to make a WReconbevancte, without bavirg 
ibe Deney whieh comes in lieu of the Land, it will not 
{ecm {e to them tho confider that the Land was na moe 
that a Security, and that after Payment of the Waney, 
the Law keeps a Cruft for the Wortgans2, tehich the 
Heir ot the WMortnanee tS bound to erecute.' 

Guo dis Lowihip peclared, that the Right to a Suir 
et SGencp, whichis a Werlonal Duty, ought alaps to be 
Certain, and net ta be artable upon Circumftantes + 
CUiherefore His Lonthip dip not think tt material that 
the Admintitrate, tn this Cale had Aflets without this 
Wonep ; for Aifets o2 not Affets is nat the ABealure of 
Juftice to Erecutors o2 Adminifirators, but ferves only as 
# JPrctence to favour the Deir, whoa cither ought ta have 
tie Boney tf there be no Aflets, o2 net to have tt if there 
be Affets. 

And for the fame Reafen bis Laihip vin not think ft 
material, that there wanted the Circumftance of a joerta- 
nal Covenant from the AWortnagor ta pap the Maonep ; 

4 eae 
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for though the Cale of the Adminiftratric of the Wotga- 
nee bad been ftronger with it, pet it ts ftrong enough 
without it. 

And His Loawdihip declared, that he had confidered the 
Various JPecedents in this Cale which had heen urged, 
whereof one Did Not come to the very Point, there being 
a great Difference between a Mortgage and an abfolute 
Convepaice, with a collateral Agreement ta reconvep up- 
on Repayment of the purchale Doney. 

he other late WP ecedents, which made for the Meir, 
being conttarp to the moe antient Precedents of this 
Cott, and to fome Modern jrecedents alto, feen- 
ed to his Lowfihip of no Weight; bis Lowohip being of 
Opinion that all Woatgages ought to be tooked upon as 
jatt of the Werlonal Eftate, unlefs the Wortnagee th 
bis Life-Cime, 02 bp his Cail, do otherwife declare o2 
Dilpote of the fame; and thereupon his Lowthip decreed 
accowiugly. 








(OTE; in Cafu Theire and Webb the Defendant piead- (184) 

Y ed a Releale, which being peeved ta be Delivered ag... nation 
an €lcrow (iflue being joined on a fpectal Replication) on mnterroga- 
the Oecfendant was odered to perfet his Anlwer om Jn- tories. 
terrenatozies. 


i Wes ov Keeper Bridgeman will not prote® the Aftign- (185.) 
ment of any Chole in Aition, untels tn Satistation ax 
of fome Debt Due to the Aflignec, but not when the Debt Cie i oe 
02 Chole in Ation is afligned to one to wham the AL § 
fignee owes nothing precedent, fo that the Afignment is 
poluntary 92 fo2 Doney then gtven. 


Ifference betiueen the Devile of Goods and the Cieot 196.) 
D Ooovs ; the firft carvieth the JOoperty, the latt car- 
rieth net the raperty. 1 Cro. 347. 


Ortgagee Afligns aver fO2 rs50o0l. the Amount of the (18.) 
M Orincipal and Futeret thall be paid to the Afinnee * | * 
gu Bevemption ; 1666. see 


Pp Cam- 
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I Ippon. I ct. 1677. 
oa Campion verfus Ipp 7Ae) 677 | 
ig Bee Mortnagee thall be allowed Intereft for Wuney 

beftowed on Repairs, as fo2a Sum in Gols, the 
Mortgage having the Benefit of Improvement upon Ac- 
count, ag tf tt be thereby increaled. 


(189.) O @Uitnefs to be eramined after Hearing, to the fame 
jPotnt be was examined befoze. 


(189. b.) Moree" in bis Bil Cugyefts jsayment of dtherle arts 
of the Woney;, Wortnagee by bis Anlwer laps tt was 
patd fo2 other Debts; no JPre0f on cither Side; the pe 

mut believe the Defendant's Anfwer. 


(190.) bo lieth not again the Warden of the Fleet for 


(cape of one tn Crecution foz Beach cf a Oettee. ‘ 


Inter Theophilum Com’ Suffolk, Plaintiff ; 


Ri. Greenvill Mil & Baronettum & Mar’ ux’ ejus 


Defendants. 16 Junii 7 Car. 1. 
(191.) 

HE Defendant, the Lady Greenvill whilft fole, had a 
Decree araine the Carl of Suffolk. the Piaintiff, fo2 
6ool. per Ann. againf which Gecree the Carl prayed to be 
relieved, tnrelpet of a Deed of Afinument of the Bene- 
fit of that Decree made by her Lad hip defore Marriage 
toone C. in Jourfuance of a verbal Agreement between the 
{aid Sit Richard and the (aid Lady, hefore thetr Marctage, 

that the (aid Lady fhould babe the fole [Power and Oit- 

pofal of the fatd 6001. per. Ann. after Coberture; the jPlatn- 

tiff fuggefting that the fait Ladp and the fait C. had re. 
leafed to the JOlatntiff ; the Plaintiff not Having the fain 

Deed of Alignment te produce, and alledging the De- 
Examination fendants had gotten tt, the Oefendants Denied tt; where. 
upon Interro- non it was oered, that the Ocfendants and C. whould 
gatores. he examined upon Interrogatorics, to dilcover the Decv 
oxa Copp thereof, and accowtnnlp they were eramined. 


but | 
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but the Watter being net at all cleared, nox What was the For Serer 
Contents of the Deed, more than at the former Meactiw, ton, whit 

Che Court declared they had maturely confidered of the lock. 
Points in Queftion, and oid anree that there wags net at 
the faft Dearing, no2 now, fuffictent Watter 02 [Dot ta 
bar the Defendant Git Richard of the Wenefit of the aoe in vc. 
Decree, 02 to veliebe the Plaintiff, for that the ArveatS tion notafign- 
BE the 600]. per Ann. Detrecd ta mp Lady, being tn its cen rae oe 
Mature a Chole in Axion, cannot by Law ve afigned over, i. 
therefore the Afinnment to C. though poved, had been 
pod th Law, and being fo cught not te be maintained in a 
Court of Equity (no Confideration appearing te fuppoat 
the fame, which Hhould make tt better i Coutty than at 
Lat) and fu2 Biv Richard’s werbvai Aareement in Conti- 
Deration of Marctane to be had, 1¢ was no good Conti- 
Deration, betny tt Subverfion of the Grounds of Latv, and 
of the Rights of Warrtane, and net fuiiicient in a Court 
of Equity to ground a Decree. 

But tt had been otherwife, tf fuch Weower had been Cet- 
ticd in a legal Courte, as by Conveparce erecuted. (2) pcreement, 
Chole th Aktion may be transferred ober by Letter of At- Covenantsand 
tognep, but Had that been in this Cate ty the Jntermacriage, Amory re 
the Authszity haa been revoked, per Cur. (3) Chat all cringuithed 
omifies, Agreements and Covenants made bp Sie Ri- by Marriage. 
chard to his Ladp before Wartiage, are ertinguithed by Pee 19> 
the Marriage. (4) Had C’s Authority continued tn fkrempth attorney can- 
after ihe Darciaye, he could not ceieale tn his ctyn Pame, no relate in 
ag here (an Evecute2 cannet fell in His own ame) andy... 
therefoe C. rematned concerned therein as before. (5) J Singularis 
regard C. onlp teftificd the Contents of the Deed, this Tetersent 
fingularis teflis teas net Cuffitient to ground a Decree, £02 dane’s Oath. 
the JPlaintifi elpeciaity, becaute of & terence between fim Comers of @ 
and the Defendant, he was tels credible, and becaufe itig- “~ &°™ 
Dangerous to admit any one to (wear the Contents of a 
Deed, but the CAitnefies to wear only to the erecuting 
of the Oceed. Che WH was otlmniled, and Sir Richard 
Byer betty ta pralecute the Decree agatuk the Earl of 
Suffolk. 





4 Domina 
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Domina Dorothea Dacres, Plaintiff ; 


(192.) Charles Chute and Henry Houghton, Defen- 
dants. Pafch. 15 Car. 2. 1663. 


Aamele apes ae JOlaintif® being a CUidow, and having 700). per 

Poft Cafe279. Ann. Jointure, the Defendant Chure’s Father made 
Suit to marcy ber; but befo,e Warriage it was agerecd 
by Criting between them, that tt Hoult be lawful faz her, 
O2 fuch asthe fhoult appornt, during the Coveritire, to ve: 
ceive and Ddifpefe of the Rents of tier Fointure as fhe 

Pie the pleated ; Houghton the Defendant was tinploved by her to co’ 

etiné by leat the Rents, and he patd them to 992 Chure bp the jpiam- 

Marriage. fift’S Gpprobation ; 992. Chute after 10 Pears Dies, and 
left the Defendant Chute, his Son, his CErecutor, agatntt 
Inhom and the. fatt Houghton fhe erbiviten heer Will, tug- 
netting 1ocol. ta be in Houghton’s Dands, Parcel of the 
faid Bent. CMlhereupen it was Decreed by the Low Chan. 
Celloz and Aafter of the Rolls, that the laid Agreement 
being fa made between the fait 952. Chute and the Jpiatn- 
tiff was extinguifhed by the Marriage, upon urging the 
forenoing [ecedent. 


(t93-) Earl of Carlifle verfus Globe & ux’ & al’ Execu- 
tors of Andrews. 


Lords Com- a ie JOlaintiff mortgaged Lants to Andrews tn Fee 
Seen fo2 tooo l. and conenanted and mabe Bond to pap the 
Tyrrell, * Money, and forfeited; Andrews dies, Icabiny Globe his Heir 
Fountain. at Lat; and fis Witte crbtbited a Bill again the Wlan- 
tiff ta have the Wonep, o2 elle the [Slatntif—f ta be fore- 
clofed of bis Redemption; on which Will it was Decreed, 
Mortgagor ‘bat IE the Piatntift the Carl of Carhfle Dio not pay the 
foreclofed.  Woney by a Dap, then he fhould be foeciofed ; the Earl 
paid not the Wonep after it; after that 1t was Dilcobered 
that Andrews Had made a CGill, and Had giben the Moat. 
gayers ABonev to the Crecuto.; and now the platn- 
ti echtbited a Will, defiring that he minht be admitted 
ta pap the Wunep to the Crecute, be having the Right, 
and no Party to the former Cecree ; this was dy Doiginal 
tl, and not a Bill of Wedtetu. 


4 Cur’ 
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Cir’: Jncthis Cale a Will of Reviclw would not lie, be- Bill of Re- 
caule the Ercento2 was no warty tothe former Deeree. 

Co this Wil Globe the Meir pleaded the Heeree; tf Original Bill 
was oyDered Fe Hoult anfwer without PPrejurtce to his % revere > 
JPlea; per Curiam, Che jlaintif ts for ever forecteteds por caterg7. 
and the Crecuto2 hail bite Remeiy anainfk Globe, wha 
Having the Land Mail feil tt, and the Erecuto hall Have Heir and Exe- 
the Galue of it, the Wortnage Wonep being given to the Qo 
Erecuto.. And it was owered, Chat the Beit thail fetl 
accowdingiy, ait the Wanep to be heunht tnta Court, 
there to rematn till the Hete and Erecuto had interelead- 
ed, and the Carl ta ve difcharged from Payment thereof 
to the Crecuto2, 





ATOTA; In Cafu Pigoot berfs Canning. Che Defer: (193.b.) 

LN pant pleats a © ctier, and that the Piatti was, . with 
jOurchaler pendente lite, and the Defendant was cWereld out Prejudice 
to anffwer, faving the Benefit of his Picea. Note, Wie to the Plea. 

Bill was there erbtbited, ta be relicked again the fad 

Decree, Piggot being a Wurchaler without Matice of Can- 

ning S Suit o2 Cruff, and fatd the secree twas gotten by 

Fraud, 


Fatred, Plaintiff ; 


Devereux Caladon, Defendant. 1659. ee 
HE plaintiff, being left to bis Adion of the Cale at pa; com. 

“L Law, moved, that tn Regard his Will was filed Here miffioners, 

Within the Cime limited by the Stat. of Limitattans, that Wistirer, 

the Defendant might not have Liberty te plead the Manca 

Statute at Law. Maynard: Che Will was only to era. 

mine CWitnefles to poelerve the Ceftimony, and not to 

be relieved ; and this Court cannot control Statutes, 

and the Jlaintif® minht habe filed bis Doigtnal tn Cime. 

Fountaine + Chen the Oecfendant would habe brought tt on 

by Previlo before the [iaintiff was ready ; and it was the 

Patice of this Court to tnjotn the DefenBant from one helen 

pleading the Statute ; and cited a Cale between Chambers joined not to 

and Abdye {oon after the Statute was made. Widdrington: plead the Sta- 

Jt was a Doubt in Door and Student, whether the Chan. cf 

cety could relieve againtt a Statute Law. Hoskins fo. the 

Defendant + Jt was the 10 Coventry’s Opinion, that i¢ 


Q4q in 
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it like Cafes Defendants would nat confent ta waive the 
Plea, the Cotitt would retain the Caute. Dwered that 
the Court be attended with Iyecedents herein. 

Precedents herein, Rafton and Rafton, 12 Car. 1. Guy 
Berlus Symcocks, 1020 Coventry's Citte, 12 Car. 2. 1660, 
upon prdaicing thefe Wyecedents to Charitelio. Hide, he 
odered a Cale to be fated, and be would anvife with the 
HudBMKes. 





(193) | Coppleftone verfus Foxwell, 1660, 12 Car. 2: 


Juftice Fofter a6 HE Plaintiff made an abfolute Conbeyance to the De- 
Aaa fendant, by Leale and Releate of Lands, woth 1001 per 
Ann. {u Cenfideratton of roool. the Jolaintiffat the making 
of the Conbepance jad but the Reverficn in Fee, erpetatt 
ottan old Life, which Hogtip after dicd; che Plaine then 
Mortgage. nate Livery to the Oefendant. Cie ‘Bill i was, that the fara 
Conveyance was made as a Wortnage, andthe latntiff to 
be atmitted ta reeeit ; the oof Was, that the Defendant 
had fata federal Times after the Woityane, Thar he knew 
not how long he fhould enjoy the Lands, and that if the Plaintiff 
would pay him his Money and Dantages he fhould have his 
Remedy of Land again; and this was firongly urged bp the Jplatntifi’s 
Morgegor GCountel to be a Moytgyage. Churchill of the Defendants 
cee mutbe Countel intifted, chat none cat come to redeem a Wogt- 
reciprocal. gaye tebere the Mortwagee cannot compel the JPayinent 
of the Wortgage Woney ; for the Remedy otight ta be re- 
cipecal; and in this Cale the Defendant hath not any Re- 
Pavol” Aged. tnedy for his Money; and moeover that tf t€ tere a Boyt: 
ment “after an Wate tt mutt be [0 a principio, either by a Condition in the 
abfelute Con- Deed it (elf, 02 by feme collateral Deed o2 Agreement 
weyance@™ mane at the fame Cime ; as a Dekeasance at Law car 
Mortgage. Ut be after the Cftate erecuten 3; and in this Cafe it 
appears not that it tas a Wortwrawe at fir, but a nude 
fublequent Agreement, of which there was na Crecution, 
Che Watter was compromifea by Confent. 


I Merty 
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Merry verfus Abney the Father, Abney the Son (4,5 
and Kendall. 26 Nov. 1663. 15 Car. 2. 


4 a % d Matt f 
Latids in Leicefterthire, after which Abney the Fathers theRolls. 


itbitig near thofle Lands, in the Webalf of Abney the Son, 
a Wetthant in London, purchaled thofe Lands of Kendall, sone (ore 
and had a Convepance fram Kendall to Abney the BON prckaceh 
and bis Detrs. Che idtaintifi’s Will was to be relieved without No: 
upon this Contrak® with Kendall, and againt the Convey: vo on cen 
ance, and charged Motice of this Cantrat to both the conraet, the 
Abneys. Abney the Son pleaded bimlelf a ~urchaler bona Vendor ® 
fide, upon a valuable Confideration, without Motice of g, nim who 
Kendall's Contrat with the JOlaintiff, and Without ay contraceth. 
Gruft fo2 his Father. 

Cur’: Wotice to the Father, who tranlage, ts Motice 
to the Son, and hall afiet him, ts Motice of a Daqmant 
Fncumbpance to one, who purchaleth fer another, is Matice vro parchae 
to the Purchater ; and aecowinaly this Cale was DECCLED eth for ano- 
at the Dearing, viz. Chat thep thoult convey ta Merry the her NP 
IDiaintiff, tt appearing af the Weeting, that Abney the Fa- Purchaer. 
ther had i2otice of Merry’s Couttae here He purchaled 
fa. His Son. 


eta contrated with the Jlaintifl to Cell Him certain Jedse Foker 


Kath. Venables verfus Foyle. | Trin. 1660. (197) 
12) Garis 


| AOHE Defendant, vetny Wontgayer of a Leate teloning eo 
ty Winchefter College, erbititen His TEL foymerly a- Judge Fotter. 

paint the Plaintiff, ta redeem 62 be forectofer ; the jiain- 

tiff (then the Defendant) by her Anliteer feld that he was 

hot willing to cedeem, but that the plaintiff Foyle would 

fatisty bimlelf by Perception of the JProfits , thereupon 

an Account was made up between the Jlatntif and the 

Defendant as to what was due tothe Oefendant; after which 

for the whole Debt, the Defendant Foyle signs to Nich. 

Venables her Son, reciting the fad Sutt to redeem, and OUR ES 

that bis Citle was a Wortgage forfeited. Tend ae: 

JQow Kath. erbibits per Will agatnt them both fo2 We- creed to ac- 

Demption. Nich. Venables pleads feberal Dutlaweies ; Foyle coun tr,the 

anltwered fairiy, that be had affigned ober to Nich. Vena- without the 

bles fo2 what was His Due and ne more. Chis Carle pro- i igace bee 


ceened 
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ceeted to Dearing ard Foyle only, and tn Cevity the Cafe 
Was iG mere but that a Wortnance aflinns over fo2 bis 
due Debt. Che Plaintti’s Counlel tnfifted, that tt was a 
Pechof Breach of Cruft, ana it was agreed that Foyle thauly 
account fo2 all the JSyafits both befoe and after the Afign- 
nent, and pap the en abobe Lis clun Debt, with 
Damares to the Wlaintiff, and canvey, and procure ail un- 
Der Him ta convep to the jPlaintiff, free fram Jncum- 
haces ; afterwards Foyle not able ta perfor the Decree, 
erbibted bis Will agatni Kath. Venables anid Nich. Venables, 
neo pe fetting forth a Fraud and Padice between them, that be 
nal Bill. was willing to account to the Cime of the Aiinument, and 
Ante Cafe that Nich. Venables might account fo2 what he received 
ie afterwards, and reconvey. Nich. Venables exhibited bis Will 
anatnft Kath. his Wether, claiming the Dininal Leafe by 
Citle paramount hers, and at hearing thefle two att Caules 
about a Bear and Delf after, tt appearing that Nich Vena- 
bles Had a Citle to the Leale paramount Hig Apather, 
Foyle was upan this Watter difcharmed of the Decree a- 
gainit him. 





(198) Ayloffe verfus Duke, 1655. 


Lords Com- M RS. Ayloffe tage a Band of Sool. and a Uerdie a- 


miffioners. 


Original Be , peaved Relief here, for that the Bond was but a cola, 

ty Teo teral Decurity, and that if the Wond were in Weine, the 

ditt. ODblinee tn Equity hould be barred of bis Recovery there- 
on; and therefore though the Jury bad Done well tn their 
Gerdit {02 8001. the Band betnsy fo2 8001. pet the aught ta 
have the fame Remedy again the Cerdté in Cquity, as the 
minht babe had again the Bond, if tt were in Being. 
and upon this he was relieved ; and in this Cale the Bill 
DID not complain of o2 arraign the Cerdtt, but admitted 
the Clerdig, and founht Belief upon the Daiginal &- 
quity. 


I Sir 


gaint her fo 8001. in an Aiton of the Cale; fhe . 
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Sir Samuel Jones and William Jones, Executors 
of Sir William Jones verfus Bradfhaw. 


Pafch. 1661. (199-) 
was admit- 
Mee Cotten bequeathed 5001. ta one Dormer, and made a ate Ee 
Sit William Jones her Erector, and died, Str Willi- na ae te 
am Jones (oi0 Lands of His ta Dir Sam. Jones, and Ueft jones. 
sool. of the jDurchale Money tn Sir Sam. Jones's Hands, 
wha mate Bond for the sool. to Sir William Jones; Sit 
William mave bis TU, and the Plaintiffs pis Ereculors, 
and died; thep inventoyied the sool. ag JPart of Str Wil- The Come 
liam’s Eftate. Aéterwards Dormer obtains a Decree againtl gemn the 
the Plaintiffs for the sool upon this, that the sool. Was sool. a Part 
left in Sit Sam. Jonesg Hands With Intent, and upon Oe er 
Cruft that be fould pay it ta Dormer, the Court then urwith a 
Beclaring it was ust Aflets of Sir William Jones's Citate, Revroipett 
thous) inventored as {uch. Atterwarvs the Defendant, 221 Bequest. 
Bradhaw, bought Debt again the Plaintiffs in this 
Caule, ot a Lond of theiv Cettats, Siv William Jones ; 
ana they uot having other Gitets, this sool. befng fo 
Decreed, and that Decree and Payment thereupon not ce reas ae 
be given im Evidence, og pleadable at Law in that AON 5 serdable as 
thereupon the Erecutors jolaintiffis erbikit theiv Wil Law. 
Here againft Bradthaw, fettingy forth thetr Cafe to the Cf 
fet fupra: And the Duefiton was, CAhether the Wlaintiffs 
Hhould have an Atlowance fo2 the Paviment of the {atd sol. 
amatnitt the now Ociendant? And tt was decreed that they 
fhouid, and that the Datter fhould yo tu an Account: And 
Sit Jo. Maynard fatv, Chat tf a Wan Cell His Land, AND yfoney depo- 
leave sool. of the jPurchale Donep tn the Jurchaler’s fited to a 
Dands, and then give oz appoint this Boney ta be pain Pec Tnent 
fo a Stranger, and after maketh his Cl, this Stvat- another. 


gee thali have the WDaney, and tt Hall nat be Affets, Vide Ante Cafe 10. 
Hob, 265. 


Rr Col- 


~ 


— 
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Coliwell verfus Sir William Child, Mafter in 
(200.) Chancery. 


Matter of the LL Partics to the Guit tere content to refer the 

‘Ralls hele Q9atter to G@erieant Maynard, finatly to 
hear and Determine; ant oD Child, the nov Defendant's 

Reference. father, ignified his Cunlent by fublertbing @ Waper ta 
that Wurrele, fo as the Award was made by a certain 
Dap limited bp that POaper ; that Cime elapied, and ther 
the Court, tn Jovelence and by Content ef all Parties, 
but of2 Child tho twas then ablent, ant bp the Silent of 
his olicire2, referred the G9atters bach ta Serjeant 
Maynard; but tt was tnferted tn the Mater that he fhauly 
fralip Befcrimine, Gpon this, Betjeant Maynard mave att 

Award. Qwatd, which wes afterwards decreed,» nifi Cau& + 
it Child fhetued fa. Caule, that be Dib not cenfent, 
anuB bis Selicitoz mabe Dath that be Did nat cenfent 
that Seevjcant Maynard fheuld finallp Determine; pet the 
Gard was Decrees. 

Review. Chereupon a Wil ef Review Was dreuget, and Crraz 
aighed; and upon bearing this Gul ef Wevicw, it wag 

Matterdehors inffied, that the Gpatter was dehors, aud net contained tit 

pe the Decrec; and it was fala that the Court could not 
take WMotice af that, in a5 much os uething of the Diffent 
appears inthe Decree. 

Solicitors ak |= Len ft was infifies, thet the Aflent cf a Soticiter to 


fent. ai Gward ef final Determination hall not bin’ the Party 


@o tehich tt was obfeien, thet Seticiteys here are ttke 
Gtterer sat Lat, whe map confels Jubgment, &c. and fo 
poke that Seltcitors are fo confidered, they tutarced ti Wa- 
flers Weverts, mate by Seitcite:s Alent. Co which it was 
aniwered, and refalved ty the Court, that though Seit- 
citerg Confents Hall bind thete Citents Siteriocutogp 
Owers, yet they hall not bind in Dyers of Award faz final 
DOeterminatton. eit ; 


2. Ft wag relolven, Chat it hall not come on the Plain 


tiff’s @ide to thew the Liffent of oft Child, but on the 
Orfkendane’s ; fo by the Decree it appears, that the A 
Award de warp pas made by the Aflent of the Soltcite2, and tf the 
ae Decree want a fufficient Foundation, tt is Erro2, and the 
IHaintt hall not be bound to prove a Wegattve ; and a 


Cale was cited Hetweelt Brookes and Dickers 1652, twpere 
4 an 
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an Award was fet afide fo that the Wirtp Did net at- 
tually affent to the Reference, although be attended the 
Reference tn the Bulinels. 

3. Che Award twas but of Wart of the Matters in 
Centroverfp, and the Submiffion wag of the whele Wat- 
ters, and that allowed to be Crro2. 

4 Che Decree was tmpowible, becaule of Child wag G- Averdimper 
Warden ta pay a Sum of BeEncp 24 Jan. 1664, whereas ~ 
the Decree was Dated efter 1664, anv fo fmpefible ; and 
this Erra2 tas allewen. . 

5. Chat the Award was repugnant, viz. ttappearfng that Award repus- 
ola Child wes te pay fo much in Qatisfakten Bf 16001." 
in Centroverty, and chat he Sould alfe pay anethper Sum 
in Gatisfation of the RWehbue of the 1000). whereas tt 
appeared there Was ne Weivue ; and this €rrer was al- 

{omed, and the Deceee tevertea, 

Chen it was mobed that the Soitcite: Heuld pay Cavks Solicitor at 
fo bis puetenRed Silent , but Refalved, that be Hhouly not. re Oo 
fo2 the Silent was tn Court, and being an Ait of tee Wart, 
the Salicito2 thali be indempnificd. . 

Nora; 3 thete be rra2in ane iDart of & Decree, nat De- zee - 
pendant but Bitiue from the ather, the Court twill reverie 
but f02 Wart; fo at Law a Sci’ Fa ta reberle a Watent 
fez ipatt. 





Award of 
Part. 


Enant of Frank Cenement Defeendibiec arrees to fe Coc: b) 
1 B. aid B. pays Lim peri of the Wurebale Gx- contrat to 
nep; the Gends2 Dies, and his eit enter, the Cienvee fll Land ox 
echibits bis li ageint him, to habe bis Contea& eve 
cuted. Refalsed, by the Low Meepzer Bridgeman and athers, 
that the jOlamnui& Hail net be relieved; fr the Weir ts 
but fpectal Decuvant, and docs uot claim unBer his Fa- Special Occe- 
cher, and therefeze the Cavenant o2 Gerecment of bis pant. 
Father yall not oblige biti te a Cenvevatce of the Land, 
Chis was about 1672. 


Sheldon 
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Bas Sheldon verfus Wildeman. 


Upon a’ Plea,"1 3 Car 2) 1661, al woe 


Judge Hide. ILL was to have Boney deltbered by the Jlatntifl’s 
Troft not ba LI Father to the Ocfendant, to compound fo2 the Dain- 
cid ie, tiff’s Fathers Ettate, then fequeftred for neaudtiny Woney 
mitations  @€ Goldfmiths-Hall; the JDlaintiff was Erecuto, to bis Fa- 
Vide Cafe ther. Che Ocfeudant pleaded the Statute of Limitations, 
aor 21 Jac. 16. Cipon arguiny this }{ea it was infifted by the 
jPlamtif’s Counfel, that an Account for Woney delivered 
on a Crufl was not within the Statute; and fo BRefol- 
wed; and thereupon the Metendant owered to antler ; 
and the lea over-ruledin Trin. acation 16 Car. 2. Che 
Caule was Heard by the 1020 Chancellor, Judg_e Windham 
aud Twifden, ant thep were af of Opinion that the Stat. 
of Limitation D1 not bar the Suit, becaule tt was a 
Cruft. But the Bill was Dilnift for another Reafon. 


Sir Edward Heath verfus Hanley, Whitwick. 


(ee) On a Plea, 21 Maii 15 Car. 2. 


Chancellor, es Plaintiff was Son and Erecutor to the lak 

J. Wyndham. Chief Juftice Heath, fo made at Oxford During the 
Difference between Wing and Parifament, but never fat 
as Chick Juftice in Weftminfter-Hall. he Bill was to 
have an Account of Wonep recetveu by the Defendants, 
as JProthanetaries of the Bing’s Wench, which was ail 
to belong to the Chiet Juftice, which Wanies they by their 

Limitations. Office ought to receive for the Chick Iuftice, by an implied 

te : Crufl Virture Officii. Che Defendants plead the Statute 

se of Limitations 21 Jac. 16. Jnfitted, that the Crutt was not 
within the Statute of Limitations. Anlwered on the other 
Part, that a Ouardian, &c. was within the Statute, anv 
he was Cruftec, &c. Dydered that the Oefendants Hhould 
Anliver, 


5 Davis 
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Davies verfus Beverfham and his Wife. 203.) 
Mich. 13)'Gar. '2. 


Enry Davies agrees f62 the Wurchate of certain Co- SE es 
ppholds, which tere furrendryed out of Court to HIS Rots, ; 
Cle, but before Admittance be dies, babing other Copy. . 
ysids ; and haviny mate bis CUM after the fatt Con- pevie of 
trad, he devifeth to the Piainttf, who was then His vifible ab ae 
Deir; all his Copphslds ; his Wife after bis Death; being 
then priviment enfeint; was Delivered of the Defendants 
Wife, wha then vecame Metr to the Oevifor. Che pilatn- 
tif admitting that the Copphold contraged f52 did not 
pats by the dil, takes a Leale of if feom: the Weir fo2 
20 Pears, and agrees to helo ft fonget at the Went; . 
afterwards Differences arifing; the Wlatutif— tues is2 the After Con- 
Coppholy fo contraed for, es pains by the Devile fue GP ees 
pra; and Declated bp the Court that the Copphald DG Trot. 
pats by the Cdl to the Plaintiff, fo2 that the Purchaler 
had an Cgtiity ta tecover the Lands, and the CGenda2 
ffood feised tn Crutt fo2 the urchater ; and the Cale of 
the Ladp Folcomb 1651 was cited, therein ft was ruled, 
that if, upen Articles foz a Jourchafe, the Purchaler dieth, 
and Ddebileth the Land beflae the Canvevance erccuted, 
the Lants ba pals tn Cquity. 

But tn the JOncipal Cale, becaule the JOLafntiF Had Etoppel in 
admitted the Citle to be tn the Defenvant, and vaty Eay byAt 
Bent and agreed fo toads, the Court wouit not decree,” 
but Declared, if the JPlatncift Yad come tu Cime, if had 
been proper fo a Decree. 


Lee verfus Hall. 31 Jan. 14 Car. 2. 1661. (204) 


Evife of the Woiety of the Perfenal Eftate to the chancellor, 
Mite, and then of diverie Lenacics, and then of the Nalter of she 
Refiaue te another : Reloived the Mitte hall have a full rage wiae, 
SZoiety, if the other Woietp be (uficient to pay the Debts, p. ora 
anu that toe Oebis thali go wholly out of the other Wote- mMoiery of the 
ty, Dy. 164. Againt which tt was objeted, that the Mus. PerfonalE- 
hand ould net bequeath any JPart till the Debts pain,“ 
and that theretore the NO TG: to be firft Deduted out 
of 
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oe Exec. of the Chole; but that Dbjedion was over-ruled, the o- 

Ame Cafe 73. Det Woiety being tuficient for the Debts tn this Cate. 

(2) Rates, Chat by the Wequett of a Waiety of the Ier- 

Tonal Cfiate, where the Ceftatoz bad Money, Bonds and 

a Leafe fo, Pears, a Weoiety of the Leale for Vears 

aol E patted, although tt mas sbjeiel that that was not uinalip 
5 reckoned Perfonal Chate. 





(204. b.) Bretton verfus Bretton. 12 Car. 2. 


reimgiin M ONEY was bequeathed to pounger Chilaen, where 
ark LV4 there were Diberfe Daughters, and one Son, wha 

wes the Deir at Law, and hada fete Inheritance, pet 
was by Birth a younger Child’. Oecrecd that he was 
not a pounger Cols within the DMevtle, and fhould not 
tate by it, being Deiv at Law: Che iike Cale was ad- 
judged fo by the Walter of the Wells, inter Mead and Cane & 
al’, 16 July 1663. 


(05) Gilbert verfus Faules. ee and 17 Feb. 14 Car. 2. 
1661. 


Chancellor, ILL thas to be velieved again an Ation for Rent; 
Rik 2 and at the bearing of the Caule it was decreed ta 

_ at Account; the Account was ftated by the Water; then 
No Difmifion typ JO{aintiff moved to Dilmifs bis Bill, paving what 


after a Decree. 


the Judgment of the Court beiny given, the Wlaintitk 


ouydt not to abufe the Court and depart from it; and 


the Cale of Wingfeild and Thomas {was cited, where upon 
an Obligation, the JPlaintiff here was Decreed to pap 
Principal, Damages and Cofts, and after the Jplatutit 
there would have difmified his Will, but t¢ was Denied. 
Churchill, Quilibet poteft renunciare Juri pro fe introducto. Che 
Matter of the Rolls diteied it to be moved before the Low 
‘Chancello, and the 17 Feb. t€ betny moked befoue him, it 
fas Denied; and the Lod Chancelio. and Judge Browne, 
it ry Car. 2. between Cheatly and Packington, gave the fame 
Bude in the ike Cafe, 


4. Edge- 


Cofts the Court would affels ; which was oppoted, fo2 that 
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paper verfus Davies. 1 July rq Car. 2. 
Upon a Plea. 


159 


(206.) 


ILL was to habe an Geceunt of the Wafits of Land, County Pala- 


whith the Defendant Had received on a Truk for the ™ 
iDlaintife Tuting bis WDinety, and fo, Wonep received 
upon Wonts for the peintif, and for Ciritinns, &c- 
Cie Defendant pleaded, that the Lands lap tn Chethire, 
within the County Walatine of Chefter, and in. Lancathire 
within the Ouchy; and that the Defendant Nved within 
the County JPalatine sf Chefter, and vst within the Tue 


risbigion of this Court. Cts Cate having Been formerly 


armucn before the JubKes, in the Abfence of the Chancellor, 
they Cauted JO2recedents to be fearched; and now Precedents 
fuere pwouced, aS Herne berfg Smith, 12 Eliz. fa, that 
Lands lap within the Ouchy, was over-ruled ; Smith 
weris Delves, 7 Nov. 2 fac: El beiy fo. Evtiences, 
the Defendant pleads, that the Lands concerned ite in 
Chefhire, and that be liben there, and fo not within the 
SJurisdidion of this Court but of the County jalatine; 
but upon Arrunment the Suit not betig fer the Lands, 
but fo2 the Gcitings, the jPlea was over-ruled. Sher- 
borne pettus Vaughan, 13 May 14 Car. 1. tit was ta ie 
relieved on a Cru; the Defendant pleaded the Turisdte- 


tion of the Duchy, this was Ex parce; but tn my Lewd 
Coventry’s @imie, Hales verfus Daniell, 24 OG. 5 Car. 1. ad: 


idem, tt Which Cafe the Will being for a Joerfonal Ching, 


that Court. over-ruled the Olea of County Palatine ; anv 


inthe fame Cale, 95). Page, to whom it was referred to 
cectifp, veparted upon Ciew ot Wecedents, that the Jurts- 
bition of the County Palatine was allowable between 
Wartics Dwelling 1 the fame County, and fo Lands there, 
aud. [02 Watters. local; and inthe Argument of the patn: 
cipal Cale, J) cited the Cale of Dit Jo. Egerton anv the 
atl of Darby, 4Inft. and upon long Debate in the petne 
cipal Cale, the jPica was over-ruled, but without Cofts, 
Hob. 77. Owen berfug Holr. 


Clearke 


160 
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(207.) 


Chancellor, 


BaronT urner. 


Baron and 
me. 


z Inf. 351. 


(208.) 


Chancellor. 


Oath to be 
made of the 
Lofs of Wri- 
tings. 


Clearke verfus Lord Angier. 3 July 14 Car. 2. 


Upon a Demurrer. 


Aero being mizen to a Feme, whiltt the was Covert, 


the Dusband of the (ile withant her exrbibits a Bill 
for it; becaule the Wife wag ne Party, the Defendant de- 
mUuLLeD ; fo2 of Chings merely in Aion belonging te a 


CUife, ag a Bond, &c. fhe ought toa join in Suit; but o- 


therwwife i¢ is ofa Rent accruing in the Wifes Right after 
Marriage ; anv if the Husband alone thould fue o2 be dil 


miffed, that will not conciude the Cite; and if be Bie be- 


fore Judgment o2 Decree, the Wife cannot revive the 
Suit. 


Anonymus. Upon a Demurrer after Trin. Term 
1662. 


HE ‘ill twas barely to difcover a Dred; the Defen- 
Dant Demurred, fo2 that the JPlafntiff had not mave 
Math according to the Courle of the Court, that he had 
nat the Deed. Serjeant Glynn fo the Plaintiff, Chat 


in this Cale Dath ts not required, and took this Dif: 


ference, that when the Will alledgeth the want of a 
Deed, and (eeketh Relief upon the Watter of that Deed, 


by a Decree, there fuch Dath is Meceflary ; but when the 


Bili fecks no Relief, but barely defires that the Defer: 
Dant would Difcaver whether he bath fuch a Deed o2 not, 
02 to bave it produced at a Crial, in that Cafe the Plain 
tiff ounbt not to be put toa bis Math; for tt ts not pre- 
fumed the Piatntif{t would exhibit a ‘StH tt either of the 
jatter Cates if be bad the Deed: Chis Difference was 
appoved by the Low Chancellor, and therefore the lea 
was Over-ruled. 


4 Z Roberts 
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Roberts verfus Wilks, Robinfon & al’. oo) 


Patch.) 15a. 1063. 


HE JMatntt® bere erbhibiten bis Wil fir, to twhich Charclicr- 
the OefenBant put tn an tnfuiciens Antwer, and fo Injunction to 
Detained the Waintiff here ; and then ergibites a Wi tn hePeche 
the rchequer in the Wature of a Crofs Suit, and pott: * 
eu on that Caufe there, wherefore the Iiatntift moved 
f62 an Anpulition to flap Weceedings on that Will in the 
Wrejequer. 


Verdall & al’ verfus Harvey. 7 Feb. 8 Car. f. (ero) 


HE fanie Day that the Diatntift’s Caufe wags toa be Lord Keeper, 
heath in Chancerp, the Oetenvant caufed rhe Plain.” 
tift’s Getntel ti Weftminfier-hall, as they tere geting to paaneeaeise 
the Chancery War, to be ferbes with an Fajyunziow Out OF chequer tothe 
the Crcvequer, ta flap the Suit, which the Isiatnttffl’s Chancery. 
@outlel Beclared ta the Court: Cabereupen Counflel net 
attcnhing, @ farther Dap tag arpsinted, and the Defen- 
Gant cwered ta attend then, which accezdinglp be dtd; 
andiythe Ceelaration of the Pilaintif’s Countel and the 
Lelendan’s not Denpineg it, the Cale upan the Jnjuntien be- 
fimy as afowfaid, the Ceurt appointes te (eneral D2 
Bers, mate by Chancelis2 Elfmore, ta be read, bp ane of 
which if appeared that an Oiicer of the Cuftom-Houfe be: 
tia ferved With Subpoenas te autlieer IUls there, weuld not 
anfiver tyeretintoe, Lue necured an Iniin®ion out of the 
rchequer, and ferbes it. Ordered there, Chat the Plain: 
tif minht poceedD, notieithfianting the fatp Anjuntion, 
and by another committed for the Contempt of this 
Court; and the Loews Weeper declared that fe it might 
he Bone tn this Cale, but weuld hear the Defendants 
Courfel, and that upan bearing the Caule te might be 
Dilmifled o2retatned, as was juft ; and de asked the Defen- 
Dant tf he would waive the Jijuniion, and proceedin the 
Caule; ta which be anfivered, that he had no Counfel, and 
Defired Cime to advife ; the Court was willing that bis 
— Countel Hhould be Heard, if allo the Jelaintiff’s Counfel 
minke be beard, which the rene tetuled, paetending 
t Hg 
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be wags not able ta waive the Injuntion,; which the Ceurt 
Denied, fince t¢ was Hie olun Suit; but the Defendant 
fill retulinn, the Court crered the Jolaintife’s Countel 
ta open the Cauic, which was Done eecswingivy ; and the 
OclenBant allsweev another Dey for His Ceunlel to de- 
fend, fo that the Watter of this Caule might be freeip 
Oebated on both Sides; which the WefenBant refuled: 
ae of WMibercupon the Hoy Coventry Declared that the Court 
xchequer : ae i : 5 S Beis 
fued. weld net nibe Cay to this Anjuntien, for if it be pre- 
tended that the Defendant be a Receiver of the Erche- 
Quer, that hath been cher-rufer by Sultitubes of W2ece- 
Dents, upon great Deliberation in the Ctine of the Low 
Bacon, tt Thomas Bromly aud Elfmore, and other Chan- 
ceilezs and ikecpers, and fince bis Ladhip was Geeper, 
uno the PDeccbents, and upon Conterence with Coier 
Wiron Walter anBthe cel of the Barons, 





(211.) est Clerke furs riled te anfteer, upen pleadimy the 
TPaeMneren: jPrtbilese of the Crehequer, being an Oiticet there, 


dants,one Pri AND OD anfiver ; and fo Di ore Vernon upon the ithe 


vileged. jlea; and the Lod Coventry fata, that in Cale the [ate 
wilege tere aligtwable there ane finale Accountant there 

tras {ued bere, pet i ts no plea where the Will ts ae 

matin an Aecountant ond anether, as bere; for there ts 

us Colour fer tt vetther in thie Wale ner any other.  . 

Gnd tehereas 1¢ was obserted that the Chequet had the 


Priority of JO2QUOWty of Suit in this Cale; it was anlwweredD, that din 


Suit. net appear, and that the Platntifis here were Strangers 
to the Suit in the Chequer ; and there are frequent 
JOrecedents, where the Defenvant tn a Court of C- 


guity bath been admitted te a Crefs Suit tn another — 


Court of Equity, without erpedtig the Cvent of the fir 

Suit; fo. (fF the Plaine tn the firfl Suit furceafie o2 be 

Decrees in the Difintflen, the Defendant Hath uo Delp here but by his 

Chequerex- Qrofg Suit; anv the Chequet Hath fuffered new Suits 

amined here. enore touching GBatters fuDtcfally fettled here; and this 
Court hath done the ithe by the Chequer. 

Qnd his Lowaihip declared that he Did net conceive any 

Suit ttt Equity between Party and joarty was matntattic 

able in the Exchequer, but by Realon of jeuvtlege, anv 

that Privilege holdeth not, uniels all the Plaintiffs o2 De. 

fendants be pribvilered ; and therefore as this Court doth 

not hinder the Pocecdings tn the Crchequer, fo it Doty 

Order, notwithtanding the Mid Jnjuntion, the Pau 

5 c 
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beat Libertp to preceed here, and the Defendant and his Vile Cor 

@ounfe! ave inietnh not to mate tn the Crebequet tO putes. Trane 

inter the [Drcceevines of this Court, for which Wurpste ations in one 

the Plaintiff here map take an Tnjandion ; and as foe the Cry 

OefeuBanrs Contemer His Lowihip will advife farther sand when 

and the Defendant ta attend Here de die in diem aecgzD: pleadable in 
j 


g t 
2 NN LL NEES CRIS Se SIE Resor another. 
MG tS dt IACCER sane? fot PULBSIC. 


Sir Henry Goring & al’, Plaintiffs ; 


Ch. Bickerftaffe, Eliz. his Wife, Jo. Eversfield 
per Guardianum fuum, Dame Anne Alford, Wi- 
dow, and jo. Alferd by the faid Dame Anne (12) 
his Guardian, Defendants. 


O. Alford Deceafed, Leng feilen of the Wane? cf Hams, cae 
&e. by Andentture, 9 April 14 Car.1. and Hie thereupGli, ch. J. Bridg- 
fecticn the fame to the Gfe of himicl€ fo Life, the Pe- man and Ch. 
tiainber as to JOart, te the Cie of Frances fis Citfe [02 Boron ele 
Ate, fo2 ber Aeinture ; the Wematuder te bis fir and ou from 
feurth Son in Cail, Rematnber to Sir Edward Alford, Ht taoae by the 
Wrother, faz Life; Remainder te Sir Edward Alford’s fit{f, Mafter of the 
and all cthce fis Sons tn Catl; Remainder to his own ee 
Right Mees, under aA Fo rouita chat it Hoeuld be iatotul Dame Anne 
fo2 Ste John and Gir Edward, WHen they Hould be folelp oy: 
fetfeo ot the Wrenthes, a2 anv of them, at thetr jPiea- 
fure, ta inake ieates of the fatne o2 ahp Dart therest 
fo2 21 Pears, under what Rent they pleated. 
7 July 1643 Sit John Alford made his CU, tobereby be 
rave bis Daughter Jane, the Defendant Eversfield’s Aa- 
ther, dool. and ta his saughter Elizabeth, note the Cite 
Of the Defendant Bickerftaffe soo!l. to wake her Warton 
goool. ana wewiles to Her all bis Bcfluayes tn White- 
Friers, London, Pitch Hatch and Hufwell-ftreet fn Middlefex, 
and ti Wigegen-Hold fit Suffex, Habendum ta fer and the 
Weits of her Wedy, Wematnder ta Sit Edward Alford and 
His Deirs ; manhen that 1f Sir Edward patd Elizabeth 
25001. at ber Marriage 02 21 Pears (which Heuld be firft) 
the Citate ta her taceale, and the jD.2cmifles ta remain ta 
Sir Edward and his Deirs; and of his fata Cul be made 
Frances Hi8 swn Citfe Crecuta2. 
Gnd afterwards, purfuant ta this Power, by Indenture 
14 April Car. 1. and by Jndenture 3 January 1648, dtd Demile 


ta 
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to the jdlatntiffs the greatett Wart of the Mana2 of Hams, 
&c. fro Michaelmas thet laf patt, fo, 21 Pears, rending 
ros. fit Crulk that they thaulD permit the fatd Jo. Alford, 
Buting bis Life, te take and receive the Rents and Thues 
of the fait Mane2; and upon farther Cru, that after his 
Deceale Frances His Cite Theuld receive the Poefits of the 
faa BWDanar in Satisfaction of her Jointure, fo far as the 
JPremiffes by anp former Aflurances were any CHay liable 
thercunte ; andte permit ber, During Her Life, to receive 
auc of the Wefidue of the Waemifles 1201. per Ann. During 
thie Life of ber Dusband, tf the Cerm fo long continued, 
and fhoula permit bis fait CUtte, if the Cerm fo tong 
continued, to receive the Welidue of the Rents during 
the Wefidtie of the Cerm of 21 Pears, if the Hauls ta 
istim Ifte, ta the Intent fhe fhauld pay thereeut fo mic 
GHoanep tawards the Legacies as his Perfenal Cilate 
fhould be wanting in; and to pap the Refidue ta fuch 
jPerfons as the fat0 Str John Alford fhauld appoint by his 
Ct, and for want of fuch Appointment to retain the 
fame to jer own Cle; and upon farther Crufl, that the 
iatutifis after the Death of Frances, During the Weldue 
of the Cerm of 21 Pears, Heuta permit. fuch Jperton 
and iSerfons, ag the fat’ Sit John Alford fhauiy in bis 
Lite-time, by anp Clitttny by bim fealed tn the [pretence 
of any tioa credible Citnefics, c2 by bis laft CUI ap. 
point, and fer twant of fuch amination, and after the 


Death of fuch Mominee, the Weirs of the (aid John Al- 


ford ta habe and receive all and fingular the Rents of 
the JPremiffes. 


Che fais Sir John Alford, by a Deed-Poll the fame zd 


of Jan. 1648, figned and fealed tn the I 2efente of four 
crenibie CUitnefics, thereby vectting the faiy Oenile and 
Cruft, Div nominate the eldeft San of Sir William Alford, 
his Woother, ta have out of the Refidue of the fPremitites 
gol. per Ann. and his twa poungeft Song 601. aptece; anv 
the fait Sir Edward Alford to receive the reft of the Jpa- 
fits, by the Cru of the fain Oemile limited to be pai 
bp the faid Frances, and after ber Death ta receive the 
Relivue of the Wotits during the Refidue of the Cerm ta 
pis own Ute. Jt appeared by one CWitnels, that Str 
John Alford, thee oz four Days before his Death, which 
was before the Cruft, and Declaration of Cruffl, did ac- 


quaint that Witnefs that he had (ettiecn that Citate tn 


Hams well, as be thounht; and that bis Bother Sir Ed- 
ward Alford twas by Agreement ta have all bis Citate at- 
5 ter 
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ter his Death, and that he thereaut appsinten fome Sl: 
fotvance to his Daughter Eversfield, and declared that the 
Defendant Elizabeth, now Cite of the Detendant Bicker- 9 
ftaffe, tas not to have any Ching out of his Eftate there, pe. . Bill to 
fi2 that he had otheriuife pacvtted for fer. John Alford pray an Inter- 
the Mahe of the fame Day, wherein the Declaration bears hee” 
Date, Died without Fine Wale, leaving the twa ODaugh: claim the 
ters his Petes. Gir Edward Alford Died Futeftate 16533 Te 
the Letendant Dame Anne, His Rell, bad taken out 
Voninifration, Jane the Wother of the Defendant Jane 
Eversfield, and tehofe Detr fhe was, Died tn the Life of 
Frances jer Bother ; Frances having yooved the fad Cuil 
of fer bushand Died 1659, Paving mave Elizabeth Bicker- 
ftaffe her Crecutrir, 

@ije Defendant Dame Anne, Adniinifiratric of Git Ed- 
ward Alford, the Defenbant John Alford as firft Son and 
Dett of Sit Edward Alford, the SefenBant Bickerftaffe and 
bis Wife as Crciitric ta Jane, who was Executriy of 
@it John Alford, ang John Eversfield ag Cobett with Eliza- 
beth ta Sit John Alford, ail clatmen the Wenefit of the 
@euh, turing the Welipue of 21 Beets after Frances fer 
Death. Che Lill was that the « evendant Hould miterplead, 
and to abe the Oitedion ef the Court to whem the Crutt 
belonged. 

Gipon the Dearing by the Wafter of the Wells, 28 Nov. 
Car. 2. 4 as much as the Wower referved to John: Al- 
ford by the Weate tS, that atter the Death of Frances the 
rufieecs fhoula permit tuch jeerfons as be fheuld nem: 
fate, and ater the Death ef the Ieminee, his ctw 
Right eivs to vecetve the Rents, &c. the Court was 
Of Dginton that John Alford has thereby no Wower to Powe: 
nawinate anp [Pcrign ta recetve the Rents, &c. but due 
ting the Life cf the Wominee and te longer, for after 
the Death of the Waminee, the Weire at Law are na- 
minated by the Ouainal Oced to recetoc, &c. And wher 
after hy the Deed all Sir Edward ts nemtnated ta ve- 
ceive the Rents, that muft be tntended, tt be {the fo tongs 
fo2 the Deed Jalil recites the Oced, andDis tn Purfuance 
of the @rutis therein; aud that John Alford’s Antention tu 
the Doigtnal Leafe is certain, that after the Oeath of the 
Mominee, His own Deits Mould have the Refidue of the 
Cru, ent coth the Deets being erecuted tonether are 
to be taken but as Gne Alurance; and if he bad intended Two Deeds 
that the Heirs, Erecutor.s o2 Adminiftrate,s of Gir Ed- bur one 
ward fhauld have the remaining Jpart after Sir Edward’g Afurane. 
Death, He would have as them as tell a3 Sir Edward; 

y aro 
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and fo2 that the Jntereft of the Cerm was alwaps in the 
jlaintiff, and not in Sir Edward, but only as Meminee 
to the D20fits, he beiny Dead the Crut ta him cealeth, 
and nothing patieth to the Meiv o2 Adminiffratriv, but re- 
maineth to Elizabeth the furbiving Daughter, Deir ana 
Crecutviy of John Alford; and the Ceftimany of Elizabeth 
Can be intended to relate to ma other Settlement but the 
firft, by Deed and Fine, and to the Second, raifing the 


Ceuft fu the Leate which was net then in Being, made 


after the Orlcourle the Dap of his Death, and that the 
Rekdue of the Crut of the Cerim doth remain ta the 
Heir at Law Deits at Law of John Alford, wha tu a Doubtful Cafe 
preferred. gut ta be preferred, efpecially twwhen it is fa confonant 
te the Intention of John Alford, andthe Defenwant Hliza- 
beth alfo, bis Evecutric; and voth therefage Der anv 
Decree the fame accowdingly, and that the Rent Arrear, 
and fa the future, be paid to ber, &c. 

And upon the Gppeal the Queftion was upen the whole 
Power. Cafe, Cibether John Alford Had ower ta dilpote of the 
Relidue of the Cerm of 21 Pears, after the Death of 
Frances, 02 whether he were not veftvatned by the Limita- 
flon of the Ceruft to the Weirs after the Death of the 
Mominee > Jt was offered by the Counlet af the Appellant, 
that Siv John Alford, after twa Limitations to twa IPer- 
Perpewuity. fOnS, Had not otwee to limit te a Chird after the Death 
of the Second, becaule tt is an Erecutow Derile upow 
Bxecutory all Crecutory Devile, and tends ta the Intatliny of a Chat- 
Devife. tel and making of a Werpetuttp, and this Limitation of 
John Alford they faid twas cut of the pawer of the Crutt, 

and net out of the Intereft of the Cerm, 
Seri eate Che Court dia all agree tn one unifogm Opinion, that 
AnteCae the Limitatian of a Cerm to feveral Jerfons in Re- 
179. mainder one after another, tf thofe jyerfons were tn WBe- 
iy, and particulariy named, couia met tend to a jperpe- 
tuity; oatherwife, if the Joerfons were not in Being, and 
that a Wan minht declare the Crufl of a Jookibility tn 
Remainder, but that the Limitation of a Cruft of fuch 
Poibility to the Meir of the Limite, was a oi Lt 
ss WMitation, and the Crue wags in the Limite, though of 
Mnitation ofa Chattel Real. And he having hy the Deed Poll the 
Heir of the fame Dap limtten the Leale, which was made purfuant 
Pee , im the Potwer of the firft Settlement, ta Str Edward Al- 
ie. ford, the tehole remaining Cerm atter the Death of Fran- 
ces, Without any other Limitation o2 Reffriction, which be 
night babe Done, the fame was a good Limitation. of it. 
§ ta. 


Truft of a 
Poffibility. 








: 2 
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to Sit Edward Alford, His Crecutas an® Admintffratos, 

and tf the Jewer of John Alford had been defexive, his 

Antercft aught to come in Gi to make geod the Lega... 

cy of sol. and 6ol. per Ann. and of the rematning Ceriw, one 
and othertvile the Cruffees minht come in and clatin the torofa Trott 
Beale, difcharged of all Crutts ; and there teing nothing te PUPPY 
oppofte the Limitatton of the Crufts, but the implicated and declaring a 
mifaken Eepretions of the Decd, the whale Court relelwen, Trt, if de- 
Chat the tomer £ etree twas nrounded upon a miffaken cae of 
Foundation, and that taking both Deeds together, they a Term to 
Bught to be interpreter, that the Jotver, Jutevefe and sresly 
Liimftatfon of Str John Alford, teas to Sir Edward ANGoId) ohcieunet 
being erplained by the fais one CHitnefs; and that Sir mainder to 
Edward Alford, hig Etecutars and Afigns ought to bave™™ 

the @erin after the Death of Frances, and Dame Anne o, 33, pi 
Cierefove tntitied thereunto as Gdminifiratrie of Git Ed- to pray Inter- 
ward Alford ; aD therefore syBered and decreed accowingly, Peter 
anv that the farmer Dubec and Leeree be dileharqed s sccm win, 
and that the Wiaint fis Hail come toa an Account for, andand allo to 
pap the fan Game Anne the Rents and iPrefits, and con- Ke 
wey to her tf requiteD, &c. Mo. 809. Hatton, Cox ant Mol- i 
Jineux, 1 Co.156. 4 Cro. 577. 10Co.47. 8 Co. 42. Qn Lawand E- 
Quere, CHby the Cru of a Pakibility of a Cevm is de- wry oe 
Claraiie when the Remainder of a jootibility Is not al 
fignable. 8 Co. 96. 





Parker verfus Plummer. Upon an Appeal from 
a Decree at the Rolls. 27 Jan. 14 Car. 2. (213.) 


Arker fait a Leafe which Fe had fs2 three Lives frat Bare Agree- 
the Deav and Chapter, to Plummer, and tt was agreed ment decreed 
Plummer (youll pay 43201. for it; after the Defendant” °°” 
ayreed With the Plaintif, that tf be weuid abate HIM... Hee 
azol. pe would reconbey the Leafe whenever the Aing and was the 420 1, 
Dean and Chapter were refkorea; the Platutii theretp- oe ae 
ou abated the 4201. and Wingy Charles being now reftord, esac. 
the Jlatntiff erhibits bis Gul for the Leafe, which the 
Wafter of the Rolls Decrecd to him, Note; Chis was 
Decreed avaint the Son of the jourchaler, tie Father 
being Dead. Quere, CAbether He came tn by Settlement 
82 as Decupant. Cpon Appeal this Oecree tas afirnied 
by the Lod Chanceiloz and Juttice Bridgeman. Jn this 
Cate it was objetcd, that this Court ought not to decree 
it, fo2 it was In Mature of a ager, and the Confide- 


ration 
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(214.) 


Lord Chan- 


cellor, 
Lord Bridge- 
man, 


Lord Hale. 


Power execu- 


ted per Feme 
Covert after 
Marriage. 


Power nude 


coupled with- 


an Intereft. 
Ante Cafe 
101. 


(215.) 


Chancellor, 
BaronT urner. 


Sequeftration 
upon Lands, 
when. 

Ante Cafe 


142. 


ration uncqual and penal; and that an Aion moe 
noperiy lay; and that it tas in the Orlevetion ef the 
Court to Decree Anreements, o2 not, which was where 
they ought ta be pevfagmed ex debito Jufticie; pet Decreen 
ut fupra. 


Lord Antrim verfus Duke de Buckingham. | Jan. 
1662. 


HE Lady Margaret of Antrim, Wother of the Defer 
Dant, being a Feme Sole feifen of a Reverfion after 

one iLife, conveys the Land to the Cite cf herielt for Life, 
the Rematider to in Catl, with ower for her being 
fole ta make Leates for thaee Lites O2 21 Pears in JPal- 
(eftion. Che Feme marries, and then he and her Dus- 
band ieale fo2 21 Bears, in the Life of Cenant foo Life, 
to commence from the Date, for [2ayment of Debts, &c. 
4 this Leafe per Baron and Feme tvere ywagd. Bridgeman, 
Chis Power is not purfucn, for by Warrying the Hath 
put berflelf under tie JOower of her Dusband,; and there 
is a ORE between a uve Power and a Power 
which flows from an Antereft ; fo2 when a bare Power 
is niben to a Feme bp iil! to fell Lands, althauny 
fhe marry, pet he map fell, end may fell to her Husband ; 
but when fhe velerves a Weer out of an Anterete of Her 
gion, contra; but fuch Jower ought to be erpounden 
bentgnip at this Day, though fermerip taken firtzip. Ge- 
cond iPeint, being whether the Leale from that Date were 
rood, was not velolved. Aiterivards, Hale and the Chan- 
cella2 concurring with Bridgeman, the Gill was DdifmifieD. 


Beddingfield verfus Zouch. 


Hide verfus Petty; both in the Vacation before 
Tris. legge ate 2. 


Efolved, Chat all DOetrees th Chancery, as well for 

JPerfonal ag for Real Chinas, Mall be erecuted bp 
Sequettration ; and both thele Caules were beeughe in- 
to Parliament, ana Dditmiffed thence. 


5 | Sir 
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Sir George Binion verfus Stone. (216) 
13 May 1663. 


Mame of his Son, then five Pears of Ane; Dit Cvs. wate, 
George’S Cifate being owered to be {oid fo. Delinquen: J. Windham. 
ty, the Cruftees fo. Sale fold ft to Stone, to whom £02 Prefumptive 
sool. Sit George’§ Gon and his CUife conveyed, making Tut affects 
Dath thep were not feilen tn Crust for Sir George. Bir drccav ss, 
George feekS BRelicf agaiutt Stone as fo2 a Cruft, and tits. 
Regard the Cftate was fold ag Dit George's, and that the Potcae 222 
Son was but five Pears old at the Wurchale, the Court 
pretuined tt a Cruft, fo which Sir George was telichable. 


CM George Binion bought a Youle faz 20001. in the Lord Chan- 


Humfreis verfus Grifhth. May 15 Car. 2. (217) 


A Ppeal from a Decree in the Gand Seflions of Monr- hee Chan- 
f\gomery ; the Decree was, that an Infant Mould cow marer of the 
pep. Cur’: We will reverfe the Decree, but will not fo far Rolls. 
countenance the Aurisdiiion of that Court, ag to expels infant to con- 
it ta he fo, the Jufancy of the Oetendant. vey. 


Godfcall verfus Walker, Wall. (218.) 
If May 15 Car. 2. 


ies gotten againt an Infant by Wawice ; oyWered Confderation 
that it be referred ta a Wafter to eramine how much %2 Jere 
Boney the Infant recethed. Note; Che Ouardian was 

qParty to the Pattie. 


Vifcountels Cranborne verfus Delahay, Efq; (219) 


Sur Bill of Review; Demurrer. 21 May 15 
are. 


ILL Wag to reverfe a Decree it May 1655, where the Lord Chan- 
Duchels of Hamilcon, the Defendant's late Wife, was pat ae 
Plaintiff, agatnft the 100 Cranborne, the now JPlaintiff’s ee 
late Dughand and other Defendants ; Crrozs aligned, 
Xx Were, 
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incre, (1) that the Outhels was in Cruth a Feme Covert 
at the Ctime of the Decree had, as tt appears by the 
now Defendants Anfwer in this Coutt, in another Caute; 
(o there was no Caule in Court, the Caule being a- 
bated by ber Warctare, wherein the was the Plaintiff. 

Brrors afign- (2) Chat the Deen af the Carl of Dirlington, under 

ed. twhich the clatmev, being a Deed of Feoflment of the Frt< 
ers of Guildford, was baid, for the Cftate thereat was in 
Cruftees at that Cime, and no Livery of Seifin was e- 
ber made on that Oeed, and therefore ought not to be fup- 
ported tn Equity to the Ditherifon of the Plaintiff, Cie 
countefs Cranborne, Cobheir at Law with the fad Ouchefs 
to the fato Earl of Dirlington. 

Ca this the Defendant demurred, and for Caule Heed, 
that for ought appeared, the Decree was well grounde?s 
and that the firft Erroz was not Watter appeariny in 

Matter dehors. (he Wodp of the fain Decree but dehors, and pet was ai: 
New Matter. Jepged as €rraa, and not as nee Batter, anv that the 
now Jolaintiff could not take Apvantage thereat, neither 
could any ever take Aavantage of it but the Oefendant, 
who bad excepted ta it; and it was but Watter of - 
batement, and not in Point of Right, and after a Decree 
In Point of Right ought not ta be admitted. 
Error in Nae WS to the firfk, Relolvuen, Chat a Decree made in Paint 
cue a Pies Of Right ought not to be reviewen on the Joint ot a di- 
not affignable. Ato JPlea, which might have been pleaded in Abate- 
Ante Cafe 35. Ment. 
TrutofaFee Gu the fetand, Wecaule the Carl of Dirlingeon was feifen 
affigned. ofa Cruff, that the Oecd, though tn the Wature of a 
Poft Cafe 244. Feoffinent, Hhould pats the Cruft without Livery and Ser- 
effin, f02 the Trutt mixht have been declared bp Wacol , 
intirely before a fortiori In this Cale. Chen it was much tnfified by the 
the Court, up- ID{gintiff’s Counlel, that the Defendants Mould be put 
ct Pemr ta anfwoer. But Relolved, Chat they ould not anlwer, 
becaute by JPatibility no other Watter can come before 
the Court than What is in the Oemurrer, and fo the De- 


mutrer allowed, 





I Parry 
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Parry verfus Brown. 26 May 1663. (220.) 

pct That where'a Werfon hath ower ta teale Lod Com 

fo2 10 Pears, and be leafeth fox 20, itis mood Mm, 

Equity foz10; and fahath it been frequently cefolved it power to 

this Court. leafs exceed- 
ed, 


Sir Henry Bellafis & ux’ verfus Sir Wil. Erwin. (221) 
4 Juné 15 Car. 2. Upon a Plea. 


G UIT was fox a Wortion of 80001." Che Defendant plead- a re 
cD if was niben her, provided fhe married with Con- Ch. Ba. Hale, 
fent of A. and if not, then to have but 1001. per Ann. Cur’: J: Hide. 

Chis 1s but in Terrorem, but othertwtle if the Poation pap? ga: 


a Portion 


been limiten to a thin JPerfan. ie a 
Ante Cafe 17, 


45° 
Sir Gervafe Scroope verfus Sir Adrian Scroope. (222) 


Oct. 15 Car.2. Upon a Plea. 


ILL was fo be teliched fo. the Wanner of Gedney ; Judge Hide. 
the islatnti® clatmed by the Oevite of Sir Gervafe 
Scroope, QOpanBiather of the jolainttit, Father of the De- Ane tee 36> 
fendant ; Che Oectendant pleads, that Siv Gervafe pPought cone. 
the Wanoz in the ame of Bit Gervafe and the De- 
fendant. Chat the WDonepy for the jourchale wags ratfed Father and 
by the Sale of Lands of Inheritance, which woula have Sr for 
come to the Defendant, if not fold ; and the Courts were 
held in both their Rames, and he was never cif: AS bung 
ed in Cruft fo2 Gervafe, and now claimed the whale by Survivorfhip, 
Sucvivothip. Cur: Chis is a good Plea, uniefs it can 
be pwowed an erprets Cruff, which could not be done but 
by a Replication, and there betny uo Replication, the jlea 
ipall be taken true; fo2 per Cur’, the jOurchate tall be 
tutended an Apbvancement faz the Sau. 3 Cro. 550. and Sir 
pianey, Montgague’s Cale there, and ee verfus Pratt. Chie 
an both Sites allowed, 
| Nanny 


: : “a 
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(223 Nanny verfus Martyn. On Exceptions, 15 Oct. 
15 Car, 2. 


Judge Hide. Bi and Feme fabe a Decree fox Wohey it Droit le 
- 4 Feme, the Baron vies, Cur’: Che Feme fhall have the 
Feme.  ‘Wenefit of the Decree, as if it had been a Judgment ‘at 
Aquitas &- Law; and the Lo Chancellor afterwards, 18 Jan. 1665, 
Pacae esr, Declared Ye twas of the fame Opinion in this Gale, anv 
354. confirmed Judge Hide’s Certificate. 


(224) Sir William Denny verfus Filmer. 20 January 
14 Car. 2. 

pies F220 toon a Will of Review, for that the Detree 
Ch. J. Bridg- BR (was, that the Will auld be taken pro confeffo, Che 
man. Erro. was, that the Defendant was not bought in by 
Bill pro Con- J92ece(s of Contempt, and thereon had a Day aligned ta 
Key,  atilwer; on Which the Defendant demurred, for that it 
‘appeared by the Decree, that he appeared by his Clerk 
on the recels of Contempt, and prayed farther Cime ta 
antiwer by hts Counlel. Cur’: Let the Defenvant anfwer, 
faving the Wenefit of bis Oemurrer till Hearing ; anv af- 
terwards it was heard; and becaufe of the Defendants 
Gppearance ut fupra, and becaule afterwards he ffood out 
all jS.oceis of Contempt, and would not anfwer, Ree 

folved the Decree was weil grounded. 


oo Savile verfus Darcy, about 1662. 


LarlGhan: Fa fo2 a great Sum of Woney; Will of Review 

ellor. bought, and new Watter aligned; the Rule of Court 

Money pad Was pleaded that the Defendant ought firfk ta pay the Mo- 

before a Bil Mey before the BU bought. Cur’: Let him give goon 

of Review. Security for the Wonep, and we will dilpente with the 
Rule; and the like between Bafton and Byron, by Dyver 
of the Moule of JPeers about 1662. 
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Dr. Collicote verfus Hill & al. Mich. 14 


Car. 2. G26) 


R. Collicott, habing purchated the Fee of Church Lands, ford Cian 

(eld them with a general Covenant ; the Church iS Marc of the 
reffored, the Lants emted; the Cenvdee brings Covenant, Rolls. 
and recovers the Clalue of the Lands ; the Plaintiff in, 4 
His Bil, Cugnetts that the fed Covenant was gotten by caine a gene- 
Surpule, and that it was agreed only that he thould co- rl Covenane 
Benant again His own At; Which appearing upon ID2v0F, P* 
the Court oweted the Ocfendant to acknowledge Sa- 
tisfation on the Judgment. Che itke between Ferrar and 


Ferrar about fir Months before. 


Chute verfus The Lady Dacres. 23 October (21) 
15) Cars 2: 


ye ce that the Defendant was miffaken in Her An- Lord Chan- 
(wer, and Defired he might amend the Batter, We- voter of the 
ing tufertea by Counlel after ber JPerulal; which was Rolls. 


admitted by the Court; no Replication being fileD, aS tt prgvera- 


fas tn the Low Coventry's Cime inter Chettle ber{Uus mended, 
Chettle. 


Smith verfus Oxinden. Trin. 15 Car. 2. (228,) 


HE Eaft-India Company (ued their ator £02 ait AC- Lora Chan. 
count of rool. in Oald; he accoutited for fo much cllor 
of it patd to the Empero, of Eaft-India, foz Cuftom ; the Merchant, 
Company infifed that none was patd , admitting which rt eee 
was referred to Werehants, who ought to have the We> poten. 
ncfit, in Cafe the Faio2 defrauded the Emperor of India 
of the Cuftam; and certified by the Aerchants, that the 


“Fator ought to have it, for tf the Gold had been fetiev 


for J2on-payment of Cuttems, the Fator had been charge- 


able, wherefore be tall have the Wenefit. Vide Cafum 


Proximum. 


Yy Borre 
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(229.). Borre verfus Varde. 27 Oct. 15 Car. 2. 


cellor, 
Mafter of the 


Rolls. that be need not. anfwer, for the Advantane did redound 
Merchant, 0 Himfelf, tf not paid. Crceptions taken to this, and 
Faétor. the Water reports the Anlwer fuiictent; but on Crcep- 


Lord Chan- oe ‘ill was to difcover Whether the Fato2 had 


leif: 


Exceptions to 


2 Mates. Cale, for here could be no Cuftom of Merchants ground: 
Report upon CD ON a Fraud toa the Wing, Vide Cafum prox’ preceden’. 


Exceptions to 
an Anfwer. 


(230.) Manning verfus Burges. 26 Oct. 15 Car. 2 


Maferof the TF a Wartyare be forfeited, and the Wortwayer tender. 


Rolls. the Boney tothe Wortnagee, and then prefer his Brit 
Meee to redeem, the Bartyagee hall have no Intereft from the 


dered, noIn Cini ob the Cenver, 


tereft after. 
(231.) Tew verfus Thackwell. 13 Oct. 45 Car. 2. 


Lord Chan- 6 eve Wiaintifl twas Leffee of Diverfe Lands, whereoin 
cellor. one intice Rent was referved; a Cownlip recovered 
Apportion- Right of Commen in Part of the Land, ust betny eviit; 
an ofa the Lefice could net apportion the Rent at Latv, fo tues 

; Here for Apportionment, ag there were Precedents that 


he minht; but tt being probed that the Lana was tit 


worth the Rents the Gill was difmitied. 


(237.) Rich verfus Jaques. 29 Oct. 15 Cis 


Lord Chan- R ICH was Plaintiff, upon a Certiorari Gill, to remate 
crller, a Caute cut of the Wayor’s Court, becaule his Mit: 
Certiorari = Hfles Itbed out of the Jurisdiition of the Court; anv 
Bill. now Having ecamined bis CWlitnefles here, the © efendant 
Here (whois Plaintiff tn the Mayors Court) moved foz a 
Procedendo ; the JDlaintiff Here infifted that bis Will was 
of new @Watter; and Defired ta he heard here, and fo be 
was, and after Dearing the Caule dilmifen. 

4 Wool- 


- paid Cuftoms in England ; the Fata tnfifted, that as to- 


Cuftoms tol tigng to the Watters Report Relolved, Chat the Faker 
fhouid anfwer, and the Cale was not like the foregoing 
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Woolfton Croft verfis Long, & econtra. 6 Nov. (33) 
15) Gar. 2. 


Ebtor in Bonds and fingle Contrats afinns Land to Proportion : 
fellin Cruft fo. Payment of his Debts. Welolved and i Cediors. 
Declared to be the contaht Rule, chat the Crevitors thall 
have tn JP2epogtion, and not the Wonds to be firtk LAttS™ ance cate sa. 
fied’; fo Legatees fhell Dave equal yortion pro rata, Legatees. ~ 
accoineg to the Oeatnefs 02 Smalinels, for the Land ts 
made Debtor, &c. Lut otheriwife of Judgments, which 
affet Land bp thett own Strength and Mature. 


Baker verfus Beamont. 6 Nov. 15 Car.2.  ¢as45 

NE was itn the Fleet for Weeach of a Decree fo2 not Lord Chan- 
pacating a Judgment, and by Judement in a feigned! 

Adion in the Wings Wench gets himlei— turned over ra cor. 

thither, and fo had Liberty to go aboad, and got the 

Octendane in the Judgment taken in Erecutton, and on 

Habeas Corpus fj¢e was bounht hither and recommitted to 

the Fleet, and confined to bis Chamber ; and a Habeas 

Corpus With a long Return to the Defendant in the Tudg- 

ment granted, 


More verfus Mayhow. 1t0.Nov: 15 Car.2. (235 


HE jplatutif’s Hl. was to be evlieped upon a Lord Chan- 
Ceutt, and charged the Defendant with Motice, and A iiedll 
that pet be Gad gotten a Convepance, and pet on o2 be:! 
fore. the Conveyance had Motice. Defendant, by Cap af Notice of 
Anlwer, Denping that be had Motice at the Cime of jour: T™* a, 
chate, fo: {tea eh be 1S & Purchafer on a CGaluable before con. 
Conlideratian. Obj. r De ought ta habe erpeeffen the vevarce 
GsZoucp wien, fo2 io is @ Caluable Cunfideration, but - 
net Equitable. Cur: Che JPlea ts good as to that. 2. 
Che [lea Bepends. on the Anbiver, that he had no Mo- 
tice at the Ctine of the Wiurchafe, which is not a Culi- 
ctent Dental of FWeatiee, for Purchale ts equivocate, and 
map mean the Atticles on Anreement of Purchale, and 
fo be minht have I2atice at the Cime-of the Canvep- 
ance executed, Cur’: Jt hath been always ruled, that if 


the 
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the jPurchafer after Articles have Motice before, o2 at 
the Crecuting of the Conveyance, it thall defeat his Citle, 
and therefore Refolved that JPlea ts not goods 


(236) Garfoot verfus Garfoot. 10 Nov. i5, Cari. 


On a Demurrer: 


before Sale, 


the Heir {hall be fold by Erecutors for young Childens {Portions ; 

fell. the Crecutors Die, the Feme Dies, the pounner Cihilden 
prefer their Will anainit the Heir; be Demurs, becaufle 
but an Authority tn the Erecuto2s, which is now dead 
with them, and the Demurrer aver-ruled. 


Executor dies pase Devifed to the Feme fo Life, afterwards to 


Churchill verfas Grove & al’. 14 Nov.15 Car, 2. 
On a Plea. 


eee apie Plaintiff, having a Judgment and a Wortgare, 

Baron Turner. erbibits bis Gill againft one that bad a precedent 

Cognifee of an DAtatute, and again the Wortwano2, to difcover what was 

eigne Statute Due upon the Statute, and upon JPaypment to fet the 

sree Pan of Deatute ative. Che Cognizee pleaded, that he having ex- 

the Extent intended the Recegnuizsance, came to an Account with the 

See Moatgayo, and there betug 30001. Due, he purchaled jyart 

‘cc fa Of the ettented Lands for the fame, and affigned the o- 

pubes Judg- ther JDart ta the Wortgago2, and this without IRotice of 

the Jolaintiff’s Citle, and was a JPurchaler for a Galu- 

able Confizeration; and alfo pleaded that the }platatiff 

had taken the Conutee of the Judgment tn Erecution there= 

Purchae. Ol, and therefore the Lands could not be lable During 
; bis Life. 

On the Wlainttf’s JPart, as to the firi Point, it wag 

“intifted, that it DID not appear that the Defendant was a 

\urchaler, there being no new Woney paid on the Cre- 

cuting of the Convepance, but that coming tn for the 

Woney formerly Due, it was no Purchafe; that tt was 

common in Equity for him, that bad the tublequent Judg: 

ment, ta be relieved againg him that had the precedent 

GHtatute, upow Japment of what was due; that there: 

fore the Ai ae peetended Purchale being fubfequent 

fa 


(237.) 
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to the [olaintifi’s FudBgments, cught net to afer him ; 
that the Jolaintit’s Augments were on Record, fo everp 
one ought ta take Motice of them at His Weril. 

The Oekendant’s Counfel inhered, that it was a riv- Maye 
thafe, that the Defendant bad varted with Jaret of Che cigne Incum- 
ertended Lands, which were as Caluable as Weney, that brances fa ast 
it tas the conftant Jullice of this Court, that tf a ur.“ "7 
chafer bona fide DiD buy in anp cigne Statute o2 Tudnment, 
and there Was a Julgiment meine between that and his 
Citie by urchaie, of which be bad no Motice at bis 
jOurchale, that he honld protez is Pucchafle by the cinhe 
Sncumbances fo bought th; and that theugh at Law a 
JOurchater mul at bis joeril take Mstice of a Judgment 
becaute it affets the Land, pet when one prays the ie: 
ict of this Court ta babe the Benefit of a JuBginent, 
he thal neser have that Relief again a jpurchaler bona 
fide, uilefs He can poobe expels Moatice in the Purchaler 
af the fata Jusgment when he purchated ; and upen this 
Point the JPiea was allowed; but as for the other Potts pary in Exe. 
that the Wiaintit Had taken the Conulee of the Judgment cation. Bill 
in Execution, it was confidently affirmed, and not dented, yoy" 
that 1¢ was no [Slea, becatife the Land would beconie 
chargeable after the Death of Dimin Crecution, and that 
therefare the Defendant cught to anflwer and Difcover. 








ia : A 0 ole ° 
Williams verfis Arthur. 24 Noy. 15 Car. 2 (238.) 


Plea and Demurrer. 


NS a Dyder was pwoneunced tn 57, after tt Had pin of Revi- 

Depended on Account fo2 three Pears ; the Decree twig voron Sci fa’. 

Aw tip recittay the irk Dwer, but Part of the Watter 

there {8 omitted tn the Decretal JOart of the Decree; 

the Decree was figned and tnrotied, the Oefendant died, 

anv Sci? Fa’ was fet to revive, but the jolatntiff difca- 

neting the Dinifiicn, and that he could not have Reme- 

np that Cay, 02 could mena the Decree as dekewive 

hy Surpyse (the Defendant beiny Dead) upon any Wa- 

tion in Court, he exhibits bis Bill of Revita, to revive fo 

much as was omitted, and in Cruth the ows of the Will 

ertended to revive the whele Decrec. Wt was pleaded that 

the Decree being Jnrolied, a Wiil of Revivor Did not lie, 

but a Sc? Fa gavered, and that the Pica be over-ruled. 
Lz Curti 
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(239.) Curtis verfus Smallridge. 26 Jan. 1 Car. 2: 


Luel Law HE W®efendant’s Wife had patened ber Dusbands 
; JPlate, and the Husband recovered 1500]. tn Trover ; 
the Plaintiff exhibited bis ul bere, and tt appears that 
the }Patuning was by the Husband's Content, and be re- 

Ceibed the Moncey. 
Cur’: Becatfe it dath not appear that by any Accident 
the Defendant was binded of bis itnefles at the 
rial, we will not oder a new Crial; and taken fo2 a 
Rule, that the Court will net tet ahde a Crial at Law, 
fo2 any Watter which minhbt be made ule of at the Crt- 
eee ell, and Here nothing appears but the Defendant at the 
Matter. Crial might have produced this Cvidence, and we wil 
pees. not belp bis Ieglinence ; fo thete can be no Will of Re- 
“~*<249- sitet fo2 any Batter which might have been made Cle of 
in the firft Canfe, 02 fo2 any Watter fublequent ta the 

* Decree, as the Plaintifi’s Conteiion. ; 


Seaborne verfus Blackfton. 26 Nov. 1663. 
(240.) Tig) Cae 2: | 


Matter of wal Ras Cdife recetbed Boney Bue upon a Wond to er 
Rolls. Husband, the uluallp received and paid the Money; 
Baron con. He Kot Judgment on the Bend, Ddered that he acknow- 
clude per Re- [eD(e Satisfadion, 


ceipt del feme. 


C241.) Randall verfus Richford. 28 Jan. 1g Car. 2. 


Witnefs mif- A eins alledged he had miftaken bimfelf at a Com- 

taken re-exa- miftion, the Cammiflion being returned, be came to 

mined. ~~ London and made Dath that be was furprised; a Special 
Commiflion iffued to ve-ecamine this CUitnels, which 
tas Done accowingly ; but this Spectal Commifion was 
fuppeffed by Wotion, by Anbice with the Water of the 
Rolis with the fir Clerks, as contrary ta the Courle of 
the Court, 


Read 














In Curia Cancellarie. 179 








Read verfus Hanby. 18 Feb. 15 Car. 2. 
On a Demurrer. (242.5 


‘One feifed of the SSano2 of W. teo2th 1101. per Ann. as 
and of a Farm in W. twoerth 2501). per Ann. arttleS paronTurmer. 
to feil the Wansr; and if that the Bano2 were not wet) 

trol. per Ann. He would make tt up with the Farm-Lanvs. Onegin! Be 
The Wiaintiff yot a Decvee upon thele Articles, which was porenceit. 
fa penned that the whole Farm was ky yeneral Clos 
Included. Che Ocfenvant erhibited a Wil te pave the We- 

tree erpiatned, en which the Defendant oemurres. Ft was 

infiffed, that ne Vi of Review Dib ife, becaufe nothing Review. 
roulg appear ta the Court on the Body of this Decree 

to aiter it. Gn the other Site ft was infifted, that it 

cught not to be by Diginal Will, becaule i¢ Mould tend 

to oberthow ali Oekrees, and binder their Crecutien anv 

bimini thete Fore, and that the Cay muk be to fet ford 

the Satter on Jnterragatagtes, upon the Crit ef CLecu: pemuer, 
tion: Co which tt was anfwered by the Wlatntifi’s Coun: Confefion of 
fel, that the Defendant in the fir Decree could noc fet ee Pe: ae 
foath any fuch Matter in the Juterrogatories, but only alt- Matter was a- 
{wer to the Contempts, adinitting the Words ef the Decree. gin fs 
Fito the Wlatnti ified that the Demureer conteflea the 
Matter of the Will; but the Coure allowed the Dcinur- 

ter neon, 


Beautry & ux’ verfus Ibfon & al’. 4 May (243.) 
16 Car. 2. 


Tr poffeties of a Church Leate for Pears, buys thera” 
Fee of the Cruflers fo2 Sale, wud then covenants tO areca sr. 
ftand fetfed, &c. fo2 bis Citife for Life; bis Wife reteates Leate to ar- 
the Perfenal Effate ta the Executor ; the Church ts Bea iis Bs 
floxed, and te Cues here to have the Cerm again the 
Releale astangas the iibed. Cur’: Che Leafe was to at- 

tend the Suberitance, and fhail goa where the Gnheritante 

was fo MO, viz. ta the Wife, &c. 

2.45 to the Releafe it apnears by the ]D2cof, that tt Releale go 
was not intended the Cernr thould pats, and therefore mo- vend by 
thing of that fhall be included to go to the Execute, 
and the Weleale thall extend no farther than the Agrec- 
micnt Which bert tt. 

Good- 
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(244)  Goodrick verfus Brown. 11 May 16 Car. 2. 


Lord Chan- B* a Decree a Fine levied ta a particular Purpole 


Tne, of the A Ohall sperate only as ta that particular JOucpote 


Rolls. in €quity, thaugsh tn Law ft meuld cperate farther. 2. 
AnteCae Ghat a Ftue and Recaverp of Ceftuy que Truft thauld ope- 
219. rate as firongly as an Citate at Law, and to the fame 


Fine govern- 


ed by 2 De- joUrpofe, If it were on any Conhveration. Judge Wind= 
cree. ham poubted ; fa stherivife, he laid, this Court would not 
nive Relief 3. hat one being Cenant for Life bp 
Fine and Re- COnvepance, and afterwards the Reveritener and Aneefio2, 
Recovery of aft) CanhDeration of Wiloeh, &c. articies ta fettle the €- 
aeite flate on him in Cail, fo that in Equity be had a Cruse in 
atl in che Eftate;, the Ceurt anewed of this Recaberp, 
though but Cenant fer Life at that Cime tn Law; pet tt 
as obyexed that he strht fir ta pave erhibited bis 
“SHl, and hake bad his Cate decreed to bim tn Cati, 


HCcCowWiNG to the Articics; to which the Court antwered ust — 


Lut decreed ut fupra. 


(245-)  Freake verfus Horfeley.. 12 May 16 Car. 2. 


On a Demutrrer. 


ee HE Wetr of the Wartyanee erhtbited a Ell to have 
ieee the Bertyanagredecm, o2 elle be feaeclofed. Che De- 
Mortsace  LeliBaNt Deimurred, becaute the Crecito2, wha might pave 
Money. Gifle to the Menep, was nat Party; and the Oemutrec 
Heir. aligwed, 
Executor. 
Anie Cafe 57. 

(246) Ward verfus Lake. 12 May 16 Car. 2. 

4 

fad Chan- Emurrer f0 @ Subpocna ft Feature of a Sci? Fa’, becaule 
a pes the jDlatntiff therein BIG not alledae himicif Deir o2 


,recute2 to bim that bad the Decree. Refolved the De- 

Subpena Sci murrer 1g naught, and never anp {uch before, fo2 the 
Heir: Subpoena {§ na Recad, n62 any where filed; but ff there 
Executor. je anp Defee tn the Dywer fo2 the Subpena, Caute mutt 
be fyewn at the Return of the Crit, but the Order men: 

tioned the jolatntiff te be both Deir and Crecuto, 

4 Jack- 
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Jackfon. verfus Eyre. 23 Maii 16 Car. 2. (247) 





HE Defendant hav a Decree for Menev; the Plain 7s er ‘ 
tiff bp Will of Webiew reverfen this Decree, and 

the Boney Deerced to the Wlattif. Cur: On Searcy Bt Dette: res 

IDrecedents, the Detentant wall not pay Damage for porn, 

this WDaney, 


Nicholfon verfas Sherman. 23 Jun. 16 Car. 2. (48) 


NE erbtbits a Hl anatnf an CErccuto, and eee 
Diranger, letting forth that the Ceftatoy's Cfate came po ovrymer. 
to both their Dands, and that the Cefato. Had given 
him a Legecy, &c. Che Stranner demurs, becaule the bese rey 
erecura is only fuabie. Che Court over-ruled the BOG? crore (oH 
mute ; £02 wholoeker wets any of the Ceftateys Cftate To 
into His Mands, ts anftiwerable for the Lewacies ; and tit 
Trin. Ceti 65 thts Caule twas heard and decrecd. 


Williams verfus Owen and Arthur. 23 June ¢,,,). 
16 Car. 2. 


HE Defendant anftuered the Will of Review, but fo Demerer ee 

| as that fome Satter in dis Anfwer would bing 4" 

into €ramination fome \Dart of the Oceree, as tt was 

fined and tnrolied; on which Anfiver, as to that joart, 

Serjeant Fountaine Dew a Cemurrer, Kecaule this would 

tend to jPerjury and Anknitenefs, to re-cramine Chings 

examined and decreed, of tvpich Opinion the Court was; 

| but as well the Defendant's Counlel as the Court fatD Ante Ge 

| there could be no Demurrer upon an Anflwer in Equity.” : 
Serjeant Glynn fo2 the JPtatntif fad, be Fad known It; 

| the Court made an Order that there thould be no ECra- 

} mination of that which Had Been cramtned, and that was 

the Rule. 


Aaa... Bel- 
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(250.) Belton verfus Anne. 16 Car. 2. 


od Chan- pes ertint by the A&é of Oblivion ; the Debtee nets 
Mafter of the Judgment; the Oefendant Cues here, and the Audg- 
Rolls. ment Decreed to be vacated; and the Chancello2 laid this 
Judgment Court might velieve on that At, as well as any other 


vacated. 
A& of Obli- Court. 


vion. 


(251) Combes verfus Proud. 16 Jun. 16 Car. 2. 


Demurrer. 
rae oni HE Bill was a Will of Review, and in Dawing up 
Baron Rains- the Oecretal Drder, the Watter on which the Decree 
ford. was, Declared to be proved, and the Cale fated far differ. 


PoftCafe gor. ht ftom the Fat; therefore the Crros afligned were, 
that the Decree was grounded on Watters not proved, 
Review, ald tnffanced in Particular, that the Watters mentioned int 
WhatErrors the Zecree to be proved, were mot proved; this Demur- 
aligned. rev twas general, that tye Errow afligned were rot Er. 
107s tn Law, and were but Wisjudgments, &c And on 
Debate tt was Declared, that on a Will of Review the 
Caule of Rediew mut arife and appear upon the Cale, 
as ftated tn the Decree, and that the Fat muft be ad- 
mitted as then ftated, and that though the Fat, wherean 
the Court gave Judgment, vere miffaken, pet there is 
no ©20und of a Will of Review, but the Fat in this Cale 
muft be admitted true, and the Decree is Watter of 
Reece, and can be tried onlp by the WRecow ; but tn mifta- 
king the Fad, the proper Courle had been to have rotten the 
Caule rebeard before the Decree had been figued and tnvolled, 


Ge Glover verfus Portington & al. 14 May 
16 Car. 2. 


Mafter of the Moree by TU remits part of the Woatgiage- 19 o- 
Rolls. hep and all Intereft, povided the Rett be patd 
Voluntary within thee Pears, 02 if the Rett be patd tn thee Pears; 
Gift on Con- the WDortgago not paying in thee Pears lofeth the ‘Be 


dition. 


Forfeiure, Nefit of that Wequeft, for the Gift was voluntary ; es 
5 I 
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this Cate upon Oemurrer tt was refolded, that tf a Wan 

hath iefs vecreed for bim than he would have, he hall 

net bing a Bill of Review. But a Billol Review ies, 
only for him anaint whom the Decree 02 Difmifion 18 3 may bring it. 
and after lan Debate, the Deimurrer twas therefare ai- 

{stueD. And Note ; Jn the Cafe fupra the Wartiyans2 fu- 

ing ta tedeem, was Decteed to pap the Whale Weanep caula 

qua fupra, and the Decree cenfirmed on a Rehearing; and 
Fountaine, of Counlel with the [Slaintif® Werztgano2, agreed 

it ta be to, 


Proud verfus Combes, fupra Cafe 251. (253.9 


Ccount ffated iS a mood JPlea, but if there be any @- Mate of the 
mrecment to tetifp Wittakes, it fall not conclude,” ~ 


though under Mand and Seal. sees 


Ramm verfus Cartwright. 5 Nov. 16Car.2. (254) 


Goiuntary Oced foundte be fraudulent ayaintt a Wort Mattes of the 

gagec, vet the Ouantce in the (aid @ eed may afterwards 
fue fo2 Letemption, fo2 it is mood againk the Grantor aus pres Hee 
His Deirs, and be thall have the Equity of Revemption. ageink the 


rantor. 


Kennesby verfus Parrett. 15 Dec. 16 Car. 2.  (255-) 


Demutrrer. 


co of [cztions at 21 Pears Of Ane, had Mainte- Legatees 
nance in the mean Cime allowed them an Sute here, Mamermee. 
%. Archer in Curia. 50, 65. 


Dreke verfus Mayor of Exon. Feb. 17 Car.2. (56) 


EASE with Covenants te renew; the Leffce becomes Lord Chan- 

Barkrupt, the Comimitioners align to the Platuittl, | windiam. 
who tues the Lefio. ta renew; andrelolved that he Mould. BaronTumer. 
Perjeant Nudigate affirmed that the Commoners miqht commisioners 
afinn the Equity of Redemption ofa Dertyage, quia de hoc ee elope 
the Statute (peaks only of Conditions, and not Condi- parce in Equi 


tions toefeiten. . ty. 
Baker 
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(257) Baker verfus Shelbury. 10 Feb. 1664. 


Baan T is ulual, when an Apprentice is out of bis Cime, 
Matter to fue, & tO prefer his tli, ta fore his after to tue his Co- 
&c. penants within a Pear, o2 be foeclofed, Semble in auters 


Cates, f02 Uiitnefles map Die. 


(258.) Terwit verfus Grefham. 
Lard Chan- Rdered upon a long Oecbate, that the Depofitions of 


Haman enee CGitnefles taken tn a Caule 30 Years fince, about the 
_ _ fame Watters being JIncumbances and Oamnifications, 
ees fhould be made Cie of in this Caule, Mittnefies being 
between other DeLAD, though that Suit were between ather Parties 
Parties read. from whom thefe claim not; and the Cale between Trini- 
ty Hall and Doctors Commons Cited, and between Charlton 

and Vaughan. 


, Sir Thomas Bennett, Sir William Brown verfus 
(259) ; 
RGpe SS vale 


pie againft HIS Cale concerneth Afets in Equity, by which it ap- 
my peareth that the Anceftors Jncumbjances on it were fo 
nteat, the Revenue would not pay the Intervet ; fo2 which 

Realon refolved, no Aflets in Cquity. 


(260.) Smith verfas Pemberton. 30 May 17 Car. 2: 


freee nel Lo HE Dortnanece had atligned for {Pzincipal and Interett; 

on Mortgage. the Moatyano, came to redeem. Che Dueftion was, 

Ante Cafe Jf what the Aflignee paid Hhould be all taken fo2 W2incipal> 

34 180 Refolved, Chat all which he really paid and was due, 
fhoula be Weincipal; but the Account between the Woat- 
wagee and the Afignee hould not conclude the Wortwano2 
and therefore teterred to a Datter. 
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Duffield verfus Smith. 


> Uffield upon Dartiane fettled hig Lands to the 
i Cife of bimfclf fo2 Life, then to bis CUlfe fo2 
py Lite, Wematnder to the fir! Son and the 
Heirs Wale of His Wodp, &c. and for Default of 
IMue Wale, Rematuder to the Ife Female, unttl the Heirs 
02 Aftigns of Duffield fhould pay them 30001. Rematnder ta 
His own right Deirs ; end aftcrivards he and his Mie dte, 
feaving Jue a Son and a Oaughtec; the Gon dying with- 
out Jiiue Wale ave His Siffer the Clalue of sooo). and 
fettled the Land upon the [plaintiff fo. Life, with Remain= 
Ders over; the Defendant, who marricd the Daughter, 
preferred his Will for thts 3000]. and it appearing to the 
Court, that they had an Citate at Lat by the Limitations 
itt the Settlement, the Will was dilated, and thercupon 
they bought an Cyedment, and recovered at Late ; and 
now the Plaintiff prefers bis Will ta be relieved, upon a 





(261.) 


}Pretuimpttan that this sooo] was given in DatisgfadiOn imrendmens 


of the 30001. and fhould be fo taken. And Trevor and 
Hutchins tuere of Opinion, that tt Hhould be fo paclumed, 
and that the Plaintiff cunbt ta be relieved ; fo2 that the 
Gon, after he Had given this soool. and dilpcled of the €- 
flate, and given the JOlatnt® but an €ftate tor Life in 
it, could never intend that he fhould. raife the 3z000h 
Sut Rawiinfon- was of ee Potuton, in regard that no 


fuch 
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(262.) 


AnteCaferr6. 


(263.) 


fuch Intent Did appear, and here the Defendant was Deic 
at Law; and though fometimes fuch IntenV’ments had been 
taken here in Favour of the Heir at Latr, and when the 
Cirtumftances of a Family Have been bery mean and low; 
pet bere it was agatnit the Deit at Law, wha alto had 
the Cftate in Law in them; and tn many Cales where 
this Court wilt not teliese where the jpacty hath no 
Cifate in Lato, pet there the Party hath the Eftate at Law, 
it will tot take tt from iim. 


Alcock verfus Ellen. 26 Oct. 


Ave Deviled a Cerm for Pears to bis Daughter and 
Her Children, (he then having thee Childen) and at: 
fo to fuch other Childe as he Hould have, end the Chile 
Den of thefe Childen, the Having other Childen after- 
wards. Wut the Duettion was, Mibether they Hhould have 
any Shares? And te tas Held that the Toman and Her 
thee Children tosk fointip each a fourth JPart, and that 
the after-bom Chtibwen took nothing ; and that thefe 
CUows were ows of Limitation and not of Purcbate, 
and “tis as much for the (Uitfe’s Yart, as though it pad 
been otven ta ber and the beirs of her Woody. 


| 


Duke of Southampton verfus Sir Cxfar Cram- 
borne, 


XIR Henry Wood faving ene Daughter, and Having z 

Delite ta advance his Gaughter in Warriane to the 
fait Duke, makes a Setticnicnt of pis Cftate (reciting 
the intended Warriage, &c.) and mits tt to the Ale of 
HimlelE fo Life, Rematnder ta the Gie of J.S. and the 
Orfendant, and their Deirs; ta the Intent that in Cafe 


the {laintitE fhouin he martied to bis mid Daughter at 


ter the Ave of fitteen, and that they thould have Jive 


‘Wale between them, that. then the (ato Cruflees and 


their Heirs thould ftand Cciled of the Jemifles, in Cru 
for the JOlaintiff During his Life, and after bis Oeceafe, 
in Crut fo His tain Daughter for her Lite, and after in 
Cru for fuch Ifue tn Cail, &c. Che laid Plaintiff was 
Married ta the laid Daughter before her Age of fourteen, 
but fhe ithed till fhe twas above the Age of fitteen, ana 
then Died without Thue ; and the IPlaintiit Rae 
4 i 








In Curia Cancellariz. gay 


‘il to have this Cruft erecuted to him fo2 his Life; 
and the only Quekicn teas, Civether be was intitle ta 
this Cftate for Life? And ft was held, that although the 
was married before the Awe of fitteen, pet in as much 
as the itved till after the Gre of firteer, the might po- 
perly enough be fait fo be martied after the Aye of fit- 
teen; and fo tt was held tu the ed Salisbury’s Cafe, and 
affitined tr the Doule of Lows, Chey alk heid that al- 
though there was uo Fhue of that AWarriane, pet the 
Plaintiff was tntitied fo bis Lite, for that tt thaula be 
takelt reddendo fingula fingulis, and the baviny of Fue 
Hhould be no Condition precedent to bis Cru for Life, 
but fhould refer to that Limitation ef the Cruf— ta the 
Iffue, for that a Crul Hoult be erpounded by the fame 
Rules, as a CGiil, 02 as Qeticies of Anreement, which 
need net that paecife Form of Mots as a Limitation 
of an Cftate at Law; as an Anrecment ta contbep an C- 
flate to J.S. fo2 ever Wi carry the HFee-fimple. And 

~ Trevor (ato, that tf tt twere tie Limitation of an Cile at 
iLaty, it would be fulitient ta create an C€ftate fo Zife,, 

- the Sntent of the jarty fo platnly appearing as it Doth 
In this Cafe. Chis Ceule beiny afterwards heard tn the 
Moule of Lords, the Overee was reveried. 


Grubb verfus Woodhoufe. (264) 


Par opine Wwas made tn 1642 cf Lands them of the mortgage re. 
Galue of 91. per Ann. and Wor ep being at eink if per a aftér 
Cent. the Wortwance was to enter prelentiy, and pay the >° °°” 
MHoartgagoz 201. per Ann. Che Morthagees have been tn 
poficfian ever fince, and paid the 20 |. per Ann. Che folain- 
tiff, being the Orandfon and Deir of the Wezrtragea2, preter- 
rep HIS Wil again’ the Defendant, Oandfon of the 
SBortnagee, to reveem ; and it being Heard at the Rolls the 
‘til was offmiiied, by Reafon of the Length of Cime, 
the Bortnagee having been in Pokeilion 50 Bears. Wut 
upon Appeal to the Lots Conmiuflioners, the Caute being 
Zeatd this Cerim, they decreed a Redemption, by Rea. 
fon of the Continuance of the {Dayment of the 201. per 
Ann. with was all one as the paviny of Jntereft, being 
purfuant to the fir Agreement. And if Interek be paid 
conftaitiy upon a Bortwane, the Antiquity of it is no 
Objection anaing the Aedeuiption of it; but {t was o2- 
peredD Chat there fheuld be no Account of Profits, but 

that 
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(265.) 


Executor de 
fon Tort. 


(266.) 


Lords Com- 
miffioners. 


Devile. 


Heir and Exe- 


cutor. 


Averment to 
explain. 


Pott Cafe 313. 


that thep mourn be fet again the Jnterel; and the Magee 
gagee had hig Colts. 


Conway verfus Stroude. 


A Creditor of j.S. Decealen, prefers His Wil a anatntt 
« the Defendant, for a Dilcoverp of the €fiate of 
J.S. which ts fuppoten to be tn bis ands. Che Defen- 
Dant Demurs, becaule there ts no Crecutes 02 Adimint- 
ftrato2 of J. S. Jplaintiff 02 Defendant, and Held to be a 
nood Demurrer, becaule ff no Perfon will adimintter, the 
Plaintt as Credito. may; and it ts neceflary that the 
Crecuta? o2 Adiminiftrato, thould be Party, Lecaule tt 
nap he they map thew bow the JHatatifl’s Oemand ts 
Dilcharged, 


Lady Gaynsborough’s Cafe. 


Be E ou Gainsborough deviled feberal Lewacies, and 
charged them upon bis Rutlandthire Lands, and Itke: 
wife charged bis Land with the JOayment of bis Lebts, 
and made his Lap Evecutrir, hut nto not debvtfe to ~ 
Yer all Dis WPerional Cate tn erprefs Wows; put tt 
was tn Pwof, that be oeclared that bis Lady Hould pave 
His jPerfonal Cftate, ty fibe CWhituefies of Reputation ; 
and my Lown fount fauit with the CUill after it was 
CUrit, becaule the [Derfonal Cftate was not given to her, 
and that 992. Milner, tha watt the Cul, tola Him, that 
being made Crecutriy ihe Had it by Late, without anp ers 
pels Olt. 

1. Jn this Cale it wags agreed, that (uben there is na 
SJutentton of the Ceflato2 appeariny to the contrary) 
the Perfonal Cifate Matt tn the firfl jDlace be applica 
to the Payment of Lcbts and Leracies, as fav as it will 
extend in Ata of the Real Cftate and fez the Benefit 
of the Deir, whether he be Heres natus 2 factus, altho’ 
it ig but of late @tmes that the Heres factus Had that 
Prvilese, but the Courte of the Court ef late hath 
been fa. 

2. TUbere the CU concerns Lands only, there na A 
Berment Mall be taken by any JPro0c£ whatleever by Jarel, 
to fupplythe Cefedts of it, witch varies from the Scnfe of 
the cat in CUriting ; but fo far as concerns a Jorrfanayz 

4 €ftate 
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€ftate only, fuch Aberments may be made, becaule a Wun: 
cupative Cdl is wood to oifpofe of a JDerfonal Effate. 

3. It was Heldin this Cafe bp all three of the Lows 
Comimifioners, that the Lady ought toa have the WPer- 
foual €ffate erempt from Oebts and Legacies, becaule 
the witten CCl chargeth all Oebts and Leyactes upon Pot Cteeg 
the Lands, for there were feven Lemacies gtben, and in, ‘ 
ekety Paragraph the Conciulion ts, to be paid out of bis 
Lands ; and although joarel JO.aofs thal{-not be admit. 
ted tn Contradtaion of the CUill, yet when they go onlp 
fn Confirmation and Coroboration of what appears to 
be the Ceftator’s Jntent by his weaitten dill, there thep 
may be made Cle of to fottty tt. 

Trevor fai there was but one Wale which made anv 
Wanner of Doubt tn Him, and chat was the Cale of nip 
Lady Middleton and Sir Thomas Middleton who was herespa cag 
facius, where Sit Middleton Bebifen bis €ffate to 278. b. 
Trutiees, te vatfe Maney for the Wayment of his Debts, 
and after the Debts paid, then ta Sir Thomas Middleton, 
and pet the Low Chancelio2 Jefferies Pecreed the JOerf{a- 
nal €ffate to be firfk applied, and that Decree vet ands, 
but he thought tt might be ereoneaus tn fome Chtnws. 

Che Oecvee was, Chat the Lands fhould ftand charmed 
with the Legactes, and in Cafe my Lady was ued 
fo2 any of the Debts (as the minht be by the Creditors) 
fhe was to be reiimburfed out of the Lands. 








Welch verfus Welch. (267,) 


eee the Statute of Diltributisn tt wes held and Diftribution, 
agreed, Chat where it is fatd tn the Statute, Thar 
there fhall be no Reprefentatio n amongft Collaterals beyond Bro- 
thers and Sifters Children, tt 1S tntenDed cf others and 
Sifters tathe Jntefkate only, * fot the Jiuteftate hath no It- a bid 
neal Relations, 192 Brothers na Sifters, vut (fo2 the Jur- ved in CB. 
pote) thee Uncics, anv one of them Dies before the Inteftate, 4 & B 
jeaving Iflue, it is Held chat Slue fall net come in by Map of 
Repretentation, for though the Gneles were Brothers a- 
mong thenlelues, pet not Cetuy Brothers to the Jnteftate, 
there can be no Reprefentative. 

Among Lineais there may be Repelentatives by 
GOrantehilden, ALD great Ownlcepiden, without Reftrition, 
pecaute the Refiticion ts ently among Collaterals, ant 
there tt noes chip to Ce ; 

EAS C 
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(268.) 


Diftribution. 


(268. b.) 


VE the Tutetkate Had thee Brothers, and two of them 

setigy Dead, and one of them left thee o2 moe Childen, 
and the other one Child oniv, and the other Wether be 
iiging, the Share of the sne Child hall be equal to the 
Share of all the thee of the uther Weother, becaufe there 
they claim as Repoelentatives; hut if all the thee Bea- 
thers wie before the Jnteftate, and one leaves one Child 


and another tea, and another fir, there each cl the fir Chil: 


Dent Hall habe a Share equal ta the one Child, bhecaule 
there all the Waethers being Bead none of them claim ag 
Repretentatives, Dut all claim as next of Kin, and CBEURs 
fo thait all take equality. 


Norton verfus Mr. Barker. 


Olonel Norton fabiiy Thue We. Whitehead and tua o- 

thet Children, Wg. Whitehead Hah Fue 95s. Barker 
and tia other Chaden, and upon her Warriane with 
952. Barker, he gabe her 500]. 

Colonel Norton being Dead Iuteflate, the Dueflion was, 
CGbethber this sool. Hauld be accounted as Wart of her 
Hhare, becaufle the Mews of the AE betny, where any Child 
is advanced, guid here fhe was the Owzndehils ? 

eld bp the Loews Cowmmiteners, Rawlinfon aud Hutchins, 
that this thould be reckencd as Wart of ber Share, 


fe Was Hein that tf the ety Hath any Adbancement bp 
Haney 62 JPerfonal fate, that it hall be reckoned ag 
JPact of his GHare, Lecaule the Statute is, that he thalj 
habe a full Sbare, notwithfanding any Land whtch he halt 
habe by Oelcent o2 otheriwite trom the Jnteffate. 

‘ti Colonel Norcon’s Cate above, tt tas eld, that he ba- 
big bought bis Son a jPentioner’s Place in King James's 
ime, for sool. which wpa Wing James Abdtcatton mas 
Igtt, fo that be bad na Wenetit bp tt, pet this was ruled 
i a Advancement, and ta be reckoneD as Part of bts 

hare, 





. = 








1693. 


In Curia Cancellariz. 


Chaffin verfus Gawden. (269.) 


Will was preferred by the Low cf a Wana, a- Lord Keeper. 
naint the Cenants fozCertum Lete. Che CQuity OF cotum Let. 
the Will was ta petent WBultiplicity of Suits, 
iit vegard it ts a Sum of Boney payable to the 

Loan of the Leet, of which every Garon that owes Suit 
ano Service te the Leet, is tO pay a YDart accowding to 
the Cuffam of the jOlace; fe that to bing an Aéton a- 
gaint ‘every Contribute, fo2 every little Sum would 
taufe Wultinltcity of Aitons; and theveupen it mag ve- 
ereen fo2 the Plaintiff, unlefs thep would ga to Crial at 
Law upon the Gfage, where the Sflue was Direken to be 
upolt the Solet, and not upon the Debet; fo2 1f was fatd, 
if the Sue be upon the Debet, the Right mutt be made out 
at the Crial, but upon the Solet it ts tullitient to prove 
the Clare ; ant fo it was Bitvemed i D2. Hinckley’s Cale 
GE Worcefterfhire f02 @ JPcfian of 41. per Ann. tung out of 
the €ftate of $2. Jolly. 

Zt was fain in this Cale, that altheugh a Diftrets ts 
ineivent ta Amercements in a Court-Leet; pet for anp yc co™ 
Duty which the Low tntitles bimiele te by Cuftem, He Bullen’s ca. 
cannet Biftrain uidels the Cuftam be allo to diftrain fe it. eas 


*Certum 
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Certum Lete {§ paid to the Low, in Confideration of 
the Charge in obtaining the Court-Leet, which faves the 
Attendance of the Rehiants from the Curn, &c. 





(269. b) FF a Wan by his TUill vevifeth his Lants to J.S. anv 
Tandscharged +, DOCH Defire that the {aid J. S. ould pap his Debts, 92 if 
with Debts. [€ be the fatd J. S. paying bis Debts, o21f tmmediately at. 
ter the Debwile of bis Lanvs, he doth appoint o2 defire 
that hts Debts Mhounld be paid, o2 tf be uleth any Erpret- 
fion tn the CUI, whereby ft appears that be bad any Jn: 
tent to charge bis Lands with bis Debts, in tuch Cate 
bis Lands will ftand charged. 

But tn the Cafe at War, there the Ceftata had, in the 
bentnningy of bis Call, fait that be Defiren that all bis 
jul Debts Hoult be paid ; and afterwards tn the fara Ctl 
be gave feveral Levacics, and vevtiet Lanns ; it was hela 
that this Devifee was noc charged with the Payment of 
the Ochts ; fo if that Hhould be fo, the Debts of every 
Cefkato2 would be charged upon bis Lands, fo2 there 
are but fe TGs but babe fome fuch Erpeeflion, where: 
by the Cefato2 defives His Ockts to be paid, 


Affets. 


x65) Bowen verfus Whitmore. Dec. 1693. 


At the Rolls. FYILL was to be relieved again an Entry made bp the 
Forfeiture by Defendant upon the Plaintiff, wha was bis Lefiee, 
Condition bro- Fgy g Fopkeiture by Weeach of Cendittens in the Leale, 
ke in which Leale toere were theee Conscious, viz Ione 
payment of Rent, Chiltul Chae, ann Ghigning without 

Licence. Jt was infiflea hy the Defendant's Countel, 

that upon an Entry for Mon-payment of Rent, this Court 

DID oOWinariiy relieve, becaufe tt could put the Leflo2 tn the 

fame Condition be was in, by ewering the Papment of 

the Went and His Characs, &c. but where Cafe was 
committed bp cutting Down great Cres, there it wag 
impofible to fet then up again, and te put the Leffo2 in 

the fame JPlinht be was in before, and therefore cundvt not 

to nibe Reltef; but votwithianding the Jolaintif was re- 

licheD, and referred to a Waiter to thquire what the De- 

fendant was Damntfied by the felling ef Crees, and upon 
Papinent of the Arrears of Rent, Damages and Charnes, 

and giving Security for JYapinent of His Rent, the De- 

Fendant was owered ta make a new Leale, 

I Duchefs 


, 
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Duchefs of Albemarle, Monk, verfus Earl of Gag 
Babi 2 Dec Loo2. 


HE Duke of Albemarle in 1675 mabe bis Till, and oer 
thercbp gabe great part of bis Cftate to the Catl,,, 
gf Bath. 

Ju 1681 He makes a Oecd of Settlement, wherein be 
mentions Uis Intent to confirm his fatd CHill, but tn 
limiting of his Eftate, varies th many Particulars frant 
it, but fettles the greateft JSart of his Eftate upat the 
Gari of Bath, and makes this Settlement, with a Power 
cf Revocation by any Oeed o2 Wiciting to be executed 
in the jOaefence of fix 02 more credibie CUittucfies, thee 
wherest to te jPeers of the Reaim. 

Jn 1687 be makes another Cau, attefted bp thee Wit: 
nefles, whereby be revokes this Settlement, and thereby 
gives a great art of bis Citate to 992. Monk the plain’ 
tiff. 

Che pPlaintifi’s Will was to fet alae the Settlement 

and ta fet up the latt Cul, thereby he clatms, and infifts, 
that although this might not be a Revocation tn Striz- 
nets of Law, by Reaton the Circumftances were not pure 
fued, neither in the lumber noz Quality of the CUttnefles, 
pet this CAL was made with great Deliberation, as tt was 
in JOvoof that it was fir Wonths after the Inftrutions 
given fo2 the Oaunhe before tt was campleated ; and that 
my Lod Chief uftice Pollexfen’s Mptnfon pas taken, fa 
that 1€ appeared it Was a Ching very tell conftdered 
and DeltBerated upan ; and therefore, althounh the Circum- 
flantes peltribed were not firitly purfued, pet thefe be- 
ing only to prebent a Surprife, and tt appearing evident. 
Ip that there was none in this Cale, this Revocation 
ought to be as effectual in Law as though all Circum- 
ftances had been obierbed, as was iniited by the Plaintiff's 
Counfel. 

Chis Caule was Heard by the Low Weeper, afitted by 
the two Chick Jultices and Baron Powell, wha appointed 
this Day ta give Judgment. 

WBavon Powell and Chief Jultice Treby gabe thee Opt. 
nions that the Settlement, for all that appeared ta them, 
was a good Settlement, and not revoked by the latter 
TUM, neither in Law no Cquity. 

Ddd Five 





194 


Fraud. 


De Term. S. Mich. 1693. 


a Chings were inlfted upon ta avoid this Settiee 
ment, 

1. Chat it was obtained by Surprise. 

2. Chat it was concealed o2 forrotten. 

3. Chat tt was attendant upon a CGH, and fo revoca- 
bie in tts sature. 

4. Che Power of Revocation. 

5. Che great Qovice and Deitheration taken in making 
this late Cail, 

Ad primam, Jt twas alledaed to be obtained by Surpaile, 
becaute tt as not read te him, neither DD he read oz pe- 





- rufe it at the Ctme De fealed tt. 


Co that t¢ was antweren bp the Audges, that if a 
Wan doth feal @ ced and not read tt, that is ne tule 
ficient Beaton to fet tt afide, fo2 it may be, be bad pe- 
rufed the Oavnht, o2 given Inirugions and peruled them, 
but tf this tould be a Reafon to fet afine Oveeds, it 


‘would be of i Confequence. Wut here it appeared that 


this Setticment tuas made purluant to bis Inclinations, 
l¢ being tn Jot that he bad a continucnd Wintnefls fo2 
the earl of Bath. 

Ad fecundam, Jf was alledDged that it was concealed o2 
fommetten, 02 elle be might as catip babe bad fit Witnel- 
{es ag thee. 

Co that tt was anfwered, that it doth not appear that 
it was fowstten, but tf it bad, that weuld not babe made 
It boid, andit map he, the Duke Did purpefely feal this 
Cail in the Irelence of theee Citnefles only, never ine 
tenting that it thould be af anp avati, but might be im: 
portuned to the Dotiy of it, and might fo Quictnels fake 
ereciite it, and thewsh it appears bp ]Pzoot that be was 
along Cime Beliberating about tt, for fir Wonths oz 
moze, it beth not arpear whether he was then confidertiny 
how to erectite it ciietual{p, 02 doubting whether be houin 
erecute it at all, ant foe Concealment it veth not appear 
bete wes any. 

Git for the Cale of 992. Charles Clare, it twas thought 
Hare, although that Cale was, De had a Statute, again 
a Ban whe mortaanes his Eftate, be was Pibp to the 
sportnaae, anu tneroflen tt, and never told the MWoetaa- 
wee ef bis Statute ; and it was held a Fraud, and the 
Borigare wags thereupon pewferred th this Court. 

Ad tertiam, Jif fuas alledyend that this Settlement con- 
firming the Till, wags attendant upon tt, and fo tn tts 
own Mature revocahle, and cited Dyer 49, 312, 317. But to 

I that 
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that it teas anlwered, that thofe Cales vit not come up 
to this; fo2 tn Dyer 49. there the TU was revoked, and 
net the Deed, and there ts no Queftion of that, becaute 
a (iillis always revocable in ifs cen Mature; but tn na 
Cale a Oeed fs tebecable without a jZower. Hob. 349. 

Ad quartam & quintam, 3¢ tas alietired that this was a 
ead Revocation mn e€qtity, being deliberately Done, and 
with gad Apytee, although) tt was not tn Strignefs of 
Law, atl Ciicumffances being not purfued, and fo2 chat 
Powers of evocation were favoured at Cominen Lat, 
and the Judges had therefore gore very far in Conkruc- 
tion tn Favout cof them. Vide 1o Co. Scrope’s Cale. 

Wut ta that it twas anlwered by the Judges, that the 
Common Law Having gone berp far tn Favour of thems 
was no Argument that a Ceurt cf Cautty ought ta ga 
farther, but rather the contrary. 

Gnd it was fala, thatin all Cales of Settlements and 
Revocations merely valuntary, all Circumftances ought 
to be purftied, uniels th tira Cafes, 

1. Che one wherect is where the Party ts prebaticd upon 
byfome Fraud 02 JDaekice, as in Cale the Ceed which con- 
tains the jPower is concealed from him, fo ag he cannat 
fee the Circumffances he is ta cbferbe;, and here tf was 
faid by Treby, Ghat in Cale it hav appeared by P00, 
that the Duke Had defired ta fee this Settiement, anv 
the Carl of Bath Had Detained tt from him, tt might pave 
altered tie Cate. 

Che other Cale ts there there ts a Ctfability, fo that 
it is not th the artys jOower to do it; as where a 
Ban ts te purchafe and fettle, Lands tn Dale of equal Ga- 
luc, and no Lands being to be had there, be purchafes 
in Sale, this 15 nood in Cquity; o2 where a Wan ts to 
Do an at at a remote Place, and falls Sick oz ts dik: 
abled that. be cannot get thither, there the Court of €- 
quity map interpole, but tn that Cafe the Party ought ta 
Do all be can. 

And there is moa pOwwcehent of any Cale tn Equity comes 
up to this, that the Court of Equity hath given any Ato 
Where both JParties were Gotunteers. Wut all the Ire: 
cedents that have been of that ature, babe been cithet 
in Cafe of JSurchafers, o2 elfe where the latter Settic- 
mient is made upen tome Waal Conkderation, as the 
JPapment of oebts, 02 Rating of jortions for Childen, 
Which are looked upon to be tn the Mature of Dedts 
every Wan being vy the Law of Mature bound to pro- 

bite 
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bide fo2 his Chiltern, and thefe are Confiderations 
which the Law hath always Had a Renard to ; and in the 
Sptitute of 32 H.8. conceentig Devttes of Lands, theie 
are mentioned ta be the Conkderatians of making that 
Statute. 

AnD per Baron Powell, Ju cale af Purchales the Law is 
clear, that a Deen with a Power of Wevocation ts 
FrauBulent; and for the Cafes which have been produced, 
ail B:fer from this Cale. 

Ae fo2 the Cafe of Smith berfs Afton, ——-———— 

Gs fo2 the Cafe of Thorn t%erfts Newman, 

There was a Covenant ta fland fetfeo to Ales, upon 
a jPower of Rebvecatton, upon the ender of 124. in the 
Middle Temple-Hall, and there the 12d: was tendered to 
the joarty at another JDlace, and Heid geod. Lut thatis 
no more than t¢ would have been at Law, ender og 
jSapment beimgy made ta the Warty himlelf, though at 
anather Cime and Place. 1 Inft.212. Moor 267. 3 Cro, 
x Anderfon. 

Cie Cale of Dye aud Twhaite. Conveyance to fuch Gieg 
as je thould fimit by any Ciriting under His band anv 
Seal, and limits a Rent tiutngy out of the Land by a 
Cul feaicd in the Jpaelence of two Citneffes, and hela 
wood, 

1. Mibere a Wan hath J ower to limit the Ale of Land, 
be hath Wower to limit a Rent out of it. 

2. Chough this were a vata CCl by the fate Statute, 
having but two Clitnetles, pet it was Held good fo2 this 
purpefe to erecute a Power. 

Gs for the Cale of Ward wverfus Poole, 

As for the Cale of Arundel berfugs Philpot, vide ante 
Cafe 113. 

Chere it was held that the Ouinea being tendered, wag 
no Revecation, the Deed not being executed, ana sii 
makes fa2 the Earl of Bath. 
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Sntereft at 5 per Cent. with a Covenant that in 

cafe the Money were not paid within cne Wenth 

after tt became payable, that them 6 per Cent. thouid 
be pain for Jntereft; and upon a Will to redeem, the 
Queftion twas only cencecning Juterett, whether 5 or 6 
fhould be paid? And decreed that in this Cale 5 per Cent. 
only fhould be patd, becaufe the srtetnal Agreement was 
fo2 5, and the Covenant to pay 6 but a Nomine pene. Mut 
Where the oatginal Agreement ts ta pay 6 per Cenc. with 
a Pobifo that 1£ the Woney be paid within one o2 tho 
Sonths, &c. after tt becomes payable, that then the Wort- 
nagee will accept 5, there, unlefs the Wonep be paid witd- 
in the Cime agreed, the Court totil aliotv 6 per Cent. anv 
this was fatd to be the Lo Hallifax’s Cale, fa the Dit 
ference is concerning the owginal Agreement ontyp, 


Lord Keeper. 


f Moartwnaye was made fo. Security of Money with (272) 


Intereft. 


A Copphold was deviled to Cruftees fo2 21 Bears, 6 (272.b.) 
raife Legacies fo2 Grandcehilden, and no Surrender coynoia ae- 

made ta the Gife of the CHill;, and the Queffisn was, The: vited. 

ther this Couct Hhould help in this Cale, as it will pa tn NoSuzender 

Cale of a Purchafer o2 Wovition fo2 a Chilo? Wut here por care sos. 

it was objewed this was no jP0vifion but a Wouwnty tn 

tie Drandfather. Wut per Curiam, Chis Court will com- 

pel the Dele to make it good, as wellas inthe Cale of Chil 

Dei. 


Eee DE 
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ae | Glarke verfas Turner. 


agen DOeviles to Turner ahd His Weits, upon Crue 
Truftee fhould thit he ould convey it to fich of the Rela. 
think fit. S tics of the Ceftater as he thotila think beft, 
aid moe reputable for bts Fariily. A. vies 
without Wie, and tie Deie at Liaw, wha was the Cefta- 
tors Bother, peters a Will asratintt the Oetendant to 

have Gin convey the Citate to hrin. 
$t twas in wot on the Defendants Wart, that the 
Ceftato2r, befove the makins of his CUI, Dit feverat 
Titnes declate that the Platt was an tll Musband, 
and would (pend his Effate if he fhauid leave it to Him, 
and feveral other ECrpreflions MHewing the Diflike of the 

Ceffator to the ia 

Sut per Curiam, Chere being nothing tn JD200F apaint 
the Plaintiff, of any Wisbehaviour fince the Deceale of the 
Ceftator, this Court will judge it mot reputable fo2 ne 
Family, that the Deir at Law thould have it, and for the 
Dilcourfes which were before the making of the ill. 
_ thofe were ali at an End by making the Till; and 
notwithftanding all thele Dilcourfes, it cannot be penien 


but t& the Cruftee thould nite t€ him, he was not dik - 


abled to take tt. 
4 Gnd 





i Curia Cancellariz. 


Qnd it this Cale the Cale of Mofely and Mofely was 
cited, where an Cftate was Debvifed to be difpoled by twa 
Erutiees, te fuch of bis Relations as they thauld think 
fit, and they Difagreed, and thereupon this Court ecrecd 
it to be conveyed to the Deir at Lew. 

nv a Cafe of Baker and Barrett was cited, where a Hatt 
Rave a erfanal Efate ta his Mitte, upen Cru that the 
fhauld Bitpole it amongtt ber Children, in fuch MWannet 
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as foe hauld think fit; and the would Have made an UNE , Rep.c. 


qual Diftribution st it; aud this Court owered her ta 228. 


give tt among them equally, there being no jD200F of 
any Misbehavisur tu any of them. And in this Caufe it 
was. Decreed, that the Oefendant Mould cenvey to the 
Plaintifi wha was Deiv at Zaw. 


Gell verfus Vermedun. 


(274) 


pee Defendant’s Anceftor, ta wham be ts Wetr, av- Heir bound 


ticled in bis Life-time forthe Sale of certain Lands; 
lubich by the Articles he covenanted to convey, but div 
not covenant for him and bis Heivs ; and the Duefiion 
was, Cpether the Hett Hould ve bound to perform thts 
Guteement ? And pela that be foouid, tn as much as bis 
Gneefte2, after the Sealing cf the fad Acticies, was in 
the Mature of a Cruftee for the laintif of thofe Lands, 
which Cru with the fain Lands delcended -to the Deter ; 
and DecrecdD accowingly; and they cited Sir John Orway’s 
Cale, where wien he was going to be married, His 
Mife’s Gnele poomited that he wouid fettle his Free- 
Holos and Copypold upon his Wife and Her Ite; 
and though this was bp Parol only, pet this Court De. 


creed an Erecution of tt, being th Confideration of MWar- 


riage. 

Gnd the Cale of Stephens and Baily, where Cenant 
pur auter vie to Him and bis Metts articicd fo. a Gales 
and died; although this ts tuch an Cftate, as is not 
Gilets to the Deir, pet he was here Becreed to erecuie 
this Agrecment. 


‘Harvey 


by Articles. 


-200 


(275.) 


Lord Keeper. 


Portion. 


Ante Cafe 3 
64. 
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Harvey verfus Chamberlaine. 


HE dlatntiff married the Ocfendant’s Sifter without 

the Confent of her Father, and fometime after the 
Marriage, the Wlatntifi’s Father and the Defendant's 
Father came to an Agreement, which was reduced tuto 
Articies, whereby the Defendant's Father agreed to pay 
tooo]. to be put tnta the bands of Cruffecs, to be 1a 
out in the urchale of Lands, to be fettied to the Cie of 
the JPlatutiff fo Life, and then to his Wife, with Re- 
mainder to the Flue of their Bodies ; before this A- 
wreement was erecuten the PS ’s CTUife Died with. 
Dut Hflue; and the {Olatnet®e pecferred his Will for the 


3, JPoation; and the Quefiten was, CMtbether the Pplatnirt 


pating mate no Settlement im the Life-time of bts 
TUife, Mould now come tnta Equity for this JOation, 
which by the Grttcles was to te faith out for the Benefit 
of the Duchend and Cltfe and thete Aue; and the Wite 
‘Leing Oecad without Ifuec, there could ‘be 9 fpecifick 
Erecution et the Arreement. 

But the Cort decrees the JBapment cf the roool. ft 
being the CClife’s Jagtton, and tt appearing that a Set- 
tiement tas made upon the [Dlatntti® by his Father tu 
Wurftance of the fain Articles. ; 

Qnd Sir Jonathan Atkyns’s Cafe was cited, where the 
Dusbands Frients and the Cifes DBD article ta 
lay out rscol. aptece in Zant, to be fetticd upon them 
and theit fue; aud us Limitation over, as in this Cate ; 
and the dite Dying Without Ie before the Wonep {ain 
out, as in this Cale, the joetian mia decreed ta the 
Dusband by the Low Jefferies. 
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Wanchford verfus Fotherley. 276.) 


HE ‘Sif wags for a Warriaye Patho of 3000], Lord Keeper. 
upon the Warriawe of the Jolatntif— with the Le- statute of 
fendant’s Daughter, there being no Mote o2 4, Pevk and 
nteciment in CUcitiny figned by the Defentant 
for the jpapment cf tt; bue it appearing that a Letter 
Was Crit ta the Plainttt hy a third Jerfen, offering fa 
much portion, which Letter, it appeared, twas wyit by the 
Canfent ef the Oefendant, and that afterwards He wad 
acquainted with it, anDagrecd to it, and a Creaty was Had 
fo2 a Settlement futtable to it with 992. Fotherley ; but 
the Creatv Depending fonx, the pounn Couple married, 

Gap although i appeared that 19). Fotherley, befere they 
went to Church, did declare He would give than nothing, 
and the Statute of Frauds and Jerjuries was inifred 
upon, pet Decrecd fe2 the Pdleintiff, aitheugh his Tite 
15 fince Oecad, and he married ta another. And the Law 
Mceper (ad, for bis Ceawritermand when they were ready 
fo no to Church, be lacked upon it as nothing, after the 
pouny pecovies Affedions tere cngayred. 

Gnd for the Statute ef Oe and pPerjucies, be ctred 
two Cales, 
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(277.) 
Will revoked. 


Mne of Hart #nd More, where a Portion was Oecreed up- 
on a Letter writ ; and another Cale of Mafquill, &c, 
where CUeritinas! were prepared and agreed, hut being 
blotted, were odered to be Wit fair, and were fo ; but 
before they were fealed the Party died; and this Court 
charyed the Cxecutoe with the Wortion anreed ta be 
pad. 


Term. Pafch. 


1695. 
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Earl of Lincoln’s Cafe. 


HE fate Carl detilen bis Cffate in Fee, and 
afterwards being in Creaty of Warriaye, be by 
Leale and Releale conveped his Citate to Cru 
tees, to the Cle of him and His heirs until the 
Warriane took Cffet, and after the Marrtaye, to the 
Cife of himfelf for Life, Remainder to bis intended CUife 
fo2 Life, with Remainder to Jue, &c. Che Carl aftertwaras 
Dptugy before the Marriane, the Queftion was, Clpetier 
this Conveyance hould amount to a Webocation > 
Jt wag argued, Chat tt was not a Revocation, bhecaufle 
when the Warrfage took na Cffek, the Conwepante took 


none neither. 
$ and 
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Gnd it was fala that a Feoffment in Fee ta the Cle 


‘of the DOcvifor and his Deirs, would be na Revocation, 
hecsule it is inthe Wature of the alt Cle. 

Chat, which ts a Wevocation at Late, is fametimes none 
qn Cquity ; as a Fine ievied fo coweborate the Cuil ts 
a Revocation at Law in Striinels; buc vetiy levied for 
that Jurpofe, if was (aid per Finch, that it would amount 
alfa to a Republicatton im Equity; and the fame it ts 
of a Feaffment for that Purpote, and fo it was faid it 
Had been Helin this Court; and two Cales were cited, 
Of Thorne and Thorne, and of Hall anB Dunch, ti 1689, 
were the Court af Cquity Had ruled that to be no Re- 
Location tn Cquity, whith twould have been fo at Law; 
and a Cale was Cifeo of Mountague qd Jefferies, Moor Rep. 
429. Roll. 1614. 

Sarecd a Leale {92 Pears ts a Revocation only pro tan- 
to, unlels made to the Ocvifec, and then per tocum, accazD- 
ing to the Cafe x Cro. 

Sarecd & Wertwace tn Fee 15 tia ablolute Reveacation, 
but the Equity of Redempticn will wa to the Devifec, 

Refeived atterwards, that tf was a Revecation, ano 
upon an Appeal fe hela ta tye Moule af L005, carried onip 
by tlua Leos. 





ib 
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(278.) . Lord Mohun’s Cafe. 


Jncumbrances : 


in Proportion. PON the Barviane of the Father and Wother of 
the Defendant, it was agreed that an €ftate of 

the Pearly Galue of fheuld be fettied upon 

the Lady for Life for ber Jointure, with Remain: 

Der to the firft and other Sons. Che Father being 
Lead, and the ECffate anreed to be fettlen being tncum- 
beret, the Queftion was, CUbether the Incumbance Heuld 
licupon the Mother and Son in JDportion, o2 whether the 
Fotntrels Hould be difincumberd and the CUbole lie upon 
the Son? Anda Cale of Carpenter ani Bennett wag cited, 
Wherein it was Cald, that betny fir Heard before the Low 
North, je eronerated the Jotnture, and laid the Jncume 
bance upon the Son; but afterwards being reheard be- 
foze Jefferies, he reverted that Cecree, and laid tt in ]D20- 
portion, Che Lew Lecper took Cime te confider of it. 





(278. b) y T was fain by Finch, that an Deir at Law hall have 
penal I the jDerfanal Eftate tin Aid of the Real Citate, but a 
fate in Aid Wematnder Wan hall not, and allo that it fhall be Had 
ofthe Real. ayaintt a Refiduary Legatee, but not again a particular 
she cae aLematee, Wut heres fadus Mall have Qa as tuelt ag heres 


ape natus. 
Poft Cafe 340. IF 
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| an €rectitoe bath Aifets, he is bound to redeem Wort- Het a, 


gages fo the Wenefit of the Deir. 
SE an Dete be charged with a Debt where the recu:. 
toz hath Atets, he map compel the Executor to pap it, Nerd Exe 
altha’ the Creditor hath his Remedy againtt either. 3 Rep. Can, 
74 
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Drake verfus Storr. (279.) 


S PON a Creaty cf Wartiage, the Wan gave ay Aeremens s 
E Bond to the CHoman, conditioned that if be Repo vod. 
24 £ DID permit ber to difpefe of 1001. then the 

er Bond Mould be void; afterwards the Warriage 
took Cife#, fo that the Wound Lecame void, pet this was 
Held to be a good Agreement ; and the Court Decreed that Ante Cale 
the Dusband hould give Wond to Cruftecs, with che fame'?” '?” 
Condition. 

Jt was Helv that a Will map be erbibiten by her Pro- Feme Covert. 
chein Amy; o2 tf Cruffees exhibit a Will for, o2 on her 
Webalt, t€ ig yaoy either way. 


Ggeg A 
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(286.) ee of Goods fo A. fo2 Life, with Remainder after 
Remainder of the eceale of A. to B. it is now clearly fettied, 
a Perfonal thatit ts a goad Devife to B. and that B. map erbttit a 
Ate, iil againit A. to compel Him to give Security that the 
44,172. Oosds thall be forth-cominy at bis Deceafe; and ts all 
Pot Ca one whether the Ooods o2 the Ale of the Oasvs be Dee 
357->. —- pifeD fo Life. 


(280. b.) Ce Thomas Man’s Cale was cited by the Waiter of the 
Mortgage Rolls, Chat where a Dersile of Lands was made to 
what, or De- the eideft Daughter, paying roo! ta the fecond Oaundter, 
Viecondion- ang rool. to the third Daughter, &c. and if the elvett 
Daughter did not pay the rool. to the fecond Daughter 
by tuch a Day, then br Devifed the Land to the fecoum 
Daunhter, the paving yer Giffers JPoetions bp a certain 
PoftCale325. ap; and tf fhe DID not pay, then he deviled the Land 
to the thirto Daughter, &c. Ie wags relelven this was 
not in the Iature of a Wortgane, to be redeemable at- 
ter the Cime of Payment Was over; but that, the eldefk 
Daughter not payiny at the Cime appointed, the feconn 
aes Bi fhould pave the Land, and the Cldeft bad no 
elicf, — 
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GREED, Chat where a Lemacy ts giben to be (281) 
paid at aarriage, 6221 Pears, O2 any ather pat- peracy. 
titular Cime, that it wil carry "7 intereft front that Inerek. 
Cime, thous) a Wil for it be not preferred tilt 

afteriards; but where a Legacy ts giben generaliy and 
no Gime mentioned fo the Payment of tt, there tt wil 
catry Intereft only from the Cime of the Gril exhibited, 
02 a OHemand made. 


Lady Thomas verfus Sir Charles Kemifh & ux’. (282.3 
10 eae the WBarrfaye cf 992. William Thomas, feveral’”°™ 

Wanorws, Lands and Cenements, were (ettied to the 
fe of 992. Thomas fo2 Life, with Reminders to the firtt 
and other Sons tn Catl Wale, and for Oeiault of tuch 
Glue, to the Leg Wharton, ond other Cruftees fer 500 
Pears, upon Cruft to ratfe soool. fo2 Kauchters, pap- 
able at 18 Pears o2 Warriage, Kematuder tn Fee ta the 
rinht Detrs of 992, William Thomas. 

9929. Thomas pad Fflue of that Wartiane one Hon, viz. 
Sit Edmund Thomas, and ane Oauyhter; Sit Edmund Died 
an Infant, fo that the Inheritance tn Fee Delcended ta 
the Launhter, wha iived ta her Ane of 18 Pears and tia 
Wonths, and then Died; a Day 02 theo before the died 
fhe made a Muncupative CHili, and wave all which he had 
JGower to daifpofe to her Mother (the Lady Kemifh) and 
her Childeen by Sir Charles Kemifh Her feeond Husband, 
Ihe married her after the Ocath af 952. Thomas Her former 
Dusband, 

Ghe 
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Che Ladp Thomas, the Jlaintiff, mags great Aunt ta 
9528. Thomas and Deir at Law, and the tole Queftion 
was, Tibether 9528. Thomas fad any |Potwer to give a- 
Wav this Jaartion of 5000]. and whether it pafled bp the 
fata Chil to the Lady Kemith, or whether tt was not er- 
tinguilbed tn the Jnheritance, by WRealon that at the Cime 
the became tutitled to the Poation, the Freeheld and Jnhe- 
ritance Deicended to her. Che Cruftees by Cyetment han 
tecovercd the Cerm at Law, and the Wiil was to be te. 

Ee iteben again that Cerm. 

fift for Pay- ait Was anrced that in Cale of Creditoys fez Payment 

mentof =»sOE Debts, 22 for a POrovifion fer Chilnen, this Cerm 

Debs. fhouid have fublitted fo as to have ratlen the scool. as If 
9525. Thomas had been indebted at the Cime of ber De- 
Ceale, the Creditors might babe come fo2 Satistation 
Out of It; and fo t¢ was Heid tn mp 1929 Pembroke’s Cate, 
wbere the Creditors lain hold of a Cerm to attend the 
Snbevitance. 

And it was anreed in the Low Pawle’s Cafe, that if 
the Daughter had marricd, although he had vied befoze 
we J9oation becanie payable, pet the Dustand thould have 
bad it. 

Obj. Jt was objeted for the jPlaintiff, that this Court 
eae hath always a great Regard for the Meir at Law, as tt 
fo a Crevdito. upon Bond recovers againt the Detv, he map 
Ante Cae Come {nto this Court ta be reimburfed out of the Perfonal 
Poncaey46 Cltate, becaufe that is fir to be applied for Wapment of 

Debts, althounh the Creditor hath bis Eletion ta tue which 
be pleatet); which was anreed; and it ts alfo fain Cale of 
a heres factus by (Gl 02 atherwife. 

Anf. But it was fad that this Court bad alfo a Rez 
yard te an Crecutor o2 Admintfirato,; as in Cale ota 
WBortnane in Fee forfeited, the Crecutos o2 Anminifira- 
tors fhail babe the Woney, tho the Citate in Law is veiled 
in the Deir, 

Legacy. GQ Lewacy given to be paid at 21, and the Party dies 
betare that Age; there babe been different Dpinions iw 
this Court about the Cime of Payment of it ; fametines 

Ante Cae it bath been Held that the Crecuto, o2 Adminiitratoz 

26, 74. fyould habe it peelentipy after the Death of the Lewatee; 
and fametimes that it fhail not be paid till the Lematee 
would babe arribed to that Aye in Cale he Had iiven, 
but agreed by all, that the Crecuto2 o2 Aominiftrator of 
the Levatee fhould have it; and fo it was in Cale of a 
Jortion till the Lod Pawlet’s Cafe; and then it ae 

I Heli 
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Held that in Cafe of a Waytion tt Hhould fink for the Be: 
nefit of the betr. 

Obj. Mere ig uo expels Dilpolition, but the wives all 
that fhe can give by Law, and there is a great WPerioual 
eEftate befites ta anfwer the Cas of the Cal, 

Ant. Ehts was an FIntevett vetted in ber by Beafon cf 
Her living to above the Gage of 18, anB therefore this will 
pals as wellas the Ref. 

Gn a Cale vf Audley verfus Audley, tt was Heid that 
Where the Ouardian of a Lunaticn, o2 the Crufiee 02 
Guardian of an Jufant, habing a Werfenal Eftate in their 
Dands, purchale an Cate of Inheritance for the Jnlant, ante cate 
and the SJnfant oz Lunatich Ble, the Crecutoe 02 qpmtut: 12° 
firato2 (hall babe the Weneit of this urchale, and not tye 
Meir, becaule it fhali not be tn the Power sf a Guardian 
n, Crufiee to change the TRatuve of the Cflate fram a 
qerfonal Cflate tnta a Real Cilate of Inheritance. 

Ju a Cale of Holt and Hole, a Wurchater cf an Cfrate Pot Cale 358. 
takes the Convevance of the Freehold to himlel€ and bis ee. 
Heirs, and takes an Afignment of a Cerin tx Crust [0g ritance. 
Hinfelf, bis Crecuters and Aominiftraters, and pet Decrecd 
a Germ to attend the Inheritance. 

Gn a Wale of Powel and Mayo, a Germ to attend the 
Gnberitance map by erprels Cows be deblicd and tepa- 
rated from the Freehold. 

G@ Gale of Norborne ghd Norborne twas cited, where a 
Will Was preferred in the Life-time st the Daughter, to 
Have made fuch a joertion as this ts a jperfonal Citate, 
where the Anberitance was Delcended upon the Daughter 
as Deir at Law, and the Will was oifmilicd. 

Sf a Lemacy be given ta A. papabie at ber Swe of 21 or, for and. 
02 Warriage, and if he Bies before the Age of 21 02 War- 
tiane, tyen to go to B. there or 18 wenerally taken fo2 
and, f02 if fhe matvics, though the after Bieth before 21, her 
Dusband thall pave the Legacy. 

he Low Weeper oeliren to fee the JOreccuents cited 
and took Gime to give his Opinion. | : 

Giterwards be gave his Dvinion that the Pertlan was prac ce 
not ertinguifjed, but paffed by the CU, and afterwards, iin ok 
upon an Appeal, bis Decree was ahivmed tn the Moule of 
£0208, andiny Latp Kemith $a0 the 5000. 


Hhh : Bur- 
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(283.) 


ae devi- 
An Cafe 


Pot Cafe 
299, 303- 


Burford verfus Lee. 
Aw GF ro0o Pears without Impeachment of atte, 


Debifen the fame to the Oeftendant Lee, and if he Dien 


without Aue, then ta the jPlaintef. 

Che Dlaintif had get an Anjuntton to flop Wate, un- 
iets Cate thig ODay ; and tt was alledged for Caule, that 
the Jolainti® upon bis en fhetuing bad no Cite, becaufe 
the Devife ta him after the Oecath of the Defendant with. 
out Wie, twas weit. At was objeted that the Devtle 
Wag not to the Defendant and the Deirs ef bis ory, 


as it asin the Cuke of Norfolk's Cafe; and that the 


(284.) 


Mortgage re- 


deemed in 
Proportion. 


Poft Cafe 301. 


(284. b.) 


Hops to the 
Executor. 


CG, if he died without Iffue, fheulD be conftrued, with. 
out flue iiving at the Cime of his DOeceale, which was 
agreed ta be mood, tn Cale tt ban been fo erpeeticn. 
But here it was held per Logo Meeper, that this being 
a Oevevile after Dying witheut Shue generailp, ts weid, 
and thereupen the Caule wags aliawed, fo2 that it appearen 
the Jolainttt could Have no Citie, but that it tent to the 
DOelendant, bis Crecuteys and duintuttirators, 


Flud verfus Flud. 


N €ffate in Jeinture was fubjed to a Wortrage. Re- 
foited that the Jotntrefs and the Reverfioner mut 
redeem in Proportion, viz. the Jointreis one third art, 
and the Reverfioner tia ‘allan ang that bath been the 
Propoation ufual in this Court, te charne the Cffate fag 
iLife with a Chird ; but tt fecms Hard, becaule now an 
€ffate for Life ts ‘worth nine o2 ten Peats Purchale, 
iehereas foxunerip it was worth but revert. 
Gnd fo ft is 1£ aw Eftate fulyc& to a Wortgage, is de- 
bifen to A. fo, Life, Remainder to B. in Fee, there thep 


map tedecin tn JDrpartion, viz. A. one ChHitd, and B. tea — 


Chirds, 


N this Cafe if ag held that Hops which are ott of 

eld Roots, the erfon Dying th July, viz. after Manue 

rance, fhoutd go to the Crecuto2, and not to the Heir, 

1 Cro. 515 fo Hela, and no Belolution fince ta the con- 

trary, out otherwife it is of Apples and Nutts. ai iee 
I 
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HIS Oifference was held, that ifa Thaman before (284.¢) 
Marriage ve intiiled to ‘ents 02 hinge in AetoN, AND Baron and 
the MDusband die Jnteftate, there Choles tn Qitan tall Feme Cat 
belong to the Mlife ; But tf there were any Agreement made 510, ae 
upon the Warriage, 02 ue Peitiement made tu Conk 
Deration of the JPortien, there the Crecute2 o2 Aomint- 
ffrata of the Duskand fall babe if. 


Lady Radnor verfus Rotheram. (285.) 


Gas Low Radnor in His Settlement limited a Cerm oo'Rp. 6a: 
ta Cruftees fo2 99 Pears, for fuch Gies and ypur- : 
poles as he fhould appoint, and for Default of Appoint 
went, to attend the Remainders, which were to the Cle 
of Him and the Deits of jis Wasp, Remainder ta bis on 
rinht Detrs ; atterwards He makes feveral Appointments 
in POurluante of the Cru, and dies. Che Appointments 
are all fatigien. 

he Platntif— bacughe a Crit of Dower ary recovered 
at Law, but coult babe na Fruit of it, by Reafon ot 
this Term, which was taken in by the Defenvant, WHS 
purchaled art of the Cate, and mag kept on Fost ta 
proteé pis Wurchate. CUbereupon the HPCE Her WBtil 
to be fet inty the Cftate, netwithfanding the Cerm, the 
Appointments being ail lettsticr. 

At was infified for Her, that the Cerutis hetwy latiser, 
and the Cerm being to attend the Rematnver, ought 
likewile to attend fer Dower whic) was referben cut of 
the Remativder, 

Ft was agrecd in this Cale, 

1. Chat a FWointreis Hautd Habe had this Cerm to hate 
attended Her Eftate, and Houlh not Have flacd tn her 
may. 

2. In cafe there hat been anp Agreement that he fhouly 
have had her Dower, that then this Cerm Hauld not have 
ffood in ber Cay. 

3. An Cate there Had been a Berxtnage upon the Beverley and 
fate, the fhoutd habe been ict into a Redemption, fe, 7 
that when the Wortwane ts fatisten the Woartcagee bath 
1g moze to PO with the Cate. 

4. Jincale ofan Extent of a fatisicd Statute, a Oowa- 
net path been reliched agai it, becaule tt ought to 
be pacated. 

But 
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Wut the Lew Weever was of Dpinton that the jolain- 
tiff could babe no Reiltef in thts Cafe; be fata there was 
no Precedent where the Dowager tas eber pet relieved 
agai an Deit at Lat, where there was a Cerm te at 
tend the Suheritance, and mucy icles th this Cale where 
the Defendant ts a Purebdater. 

Gnu for that which was alicdged, that the Defendant 
at the Cime of the Wurchale bad Metice of the Jolain- 
tiff’s Right of Dower, fa be bad alia Mottce of the 
Leale which twas ta protect it, and fo that tas nothing. 

Foo the Cafe of Fefont and Fefont, there the Dowa- 
ner bwurht a Ii ta be reileben again a erm to 
attend the Inberitance, t¢ twas net retelbe, but the Cale 
Wes agreed. 

he Cale of Fletcher and Robinfon, there Calenel Ro- 
binfon hefny fi Danger of a Forfeiture made a Weafe ta 
his pounger Gan, and atter the cer San marrying ana 
Dying, bis CUttein bought a Wiric ef Oswer, and this 
iLeafe Reinw infiffed upon, 1 teas Becreed that it heuld 
not be nfiven in Cbitence ; but there the ikcatlon was, becaule 
if as perfedipy a@ fraudulent Leate. 

Gud forthe Cale of Clay and Sell, there it was hela 
that Cenant by the Curtelpy thauln Have the Wenelit of 
a Germ attending the Anberitance, which Mecree was 
mate at the Rolls and afirmed tefo him; be faid he 
badicoked upon bis Wates, and never found that that 
jocine was firred in the Cate. ; 

Gua though tn this Cafe, bere is great Reafen to ait 
the Plaintiff, fhe babing brought a great Fartune into the 
Family, be (aid that could make no iteration; for i¢ might 
be fafa ta be reafonable that there thouid be Dower of 
the ruft of an Aubheritance, o2 of a long Cerm fox 1000 
Bears, and pet tt was never dene; and he lato if the 
Dekendaut Here bad teen only Deir at Law, be could have 
riven no ieliet, there Gabing been no Jecedents, elpe- 
tially ina Cale which mul nects happen often. 








(285. LD) wT ig held that where a Wan makes a Till and an 


Dikribution. 


Crecuts2, and the Crecuto Dies, an Adaiunifirato, de 
bonis non {hall nat make DOtitributton, becaule the JPartp 
DID not Cie Mnteftate, and fo not within the Statute. 

CUjere a Wan Dies, having made his Cit! and an Cre: 
cutor, and gives Him any particular Sum, as 5 02 rol. 
and makes no Dilposition of the Re and Refidue, there 
ce Refiduum fhall be Diftributed ta the nert of Kin, 

I be: 
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Decaufe altho he makes a CUM, yet he is hela ta Die Fue Poke 205. 
teftate as to the Refiduum. 











Penhey verfus Hurrell. (236.9 


A Settlement was mate by Jo. Harrell to the Gfe of Tot Ce 

Samuel Bis eldeti Son for Lite, Wenidinder to the 5.6. ° 
fitft and stice Sons of Samucl in Catl Wale tucceliveiy, 
Remainder to Crtifiees and their Weirs, upon cerca 
Grutts ta raile Money, and after thole Crufts fatished, 
te the Gfe of George the {econt Soar of Jo. Hurrell fo2 )15 
Life, with Remainder to bis firt and other Sons tn Cail 
Wale fuccehivelp, and for Default of fuch Jilue, ta a 
Ehtrd San ot Jo. Hurrellin tke Banner. Ul the thaee Sans 
join in Bargain ant Sale ta make a Cenant to a {Ore- 
cipe, tn ower toa fuffer a Recovery, which Bargain and 
@ale was acknotwicnged by one of them only, and tral 
iced; and thereupon a Becavery was fuffered, and the 
thite Gans were ali jeintipy vouched before cither of the 
thee Sang Had any Fue ; and afterwards IMue was bor 
to George; and the math Queftian was, CGberher the 
Jflue was bound by this Recovery? CUibereupan thele 

Soints were refolucd: "3 

1. Though the Deed of Bargain and Sale wag acknotw. 
{eaged only bp one ef the JParties, pet the Jnrolment 
Wis good enough ; aid fo tf wot habe been tf tt had 
bee ackiawiedaed Lp netther of them, tn cafe tt Had beeit 
tuvoi{ed. Godb. Rep. Winchcombe verftig Dunch. 

2. Chaugh the thee Dons were ail faintly vouched, Joint Voucher 
and ene of them only ban anp fewal Eftate, that tt was 
well enough, becauie the Recaimpence in the Clalue will 
enute onty to tm wha bau the Cffate tn Law, Plo. C. 

Eyre berfus Sare. 

3. Clibere Cenant fo Life, Remainder to bis fir San, 
&e. makes a Conveyance of his Eftate by Feuffment, Re- 
covery, &c. before the Wirth ef Ihur, this pefrops the 
Colitinnent Remainder; and where tt hath been once Dez 
ficoped at Law tt bath never yet been fet up again tna 
Court cf Cqutty. 

4. Chere the Cru ef an Cftate ts limited to a Baw ryue barred 
ano the Drives of bis Werp, with. Remainders over, if byaRecovery- 
this Cenant tt Cail of a Cru Cuers a Recovery, "the 3 Rep. C. 49 
Remainder is deftroped, ‘Gut there Cenant for Life of a Vert. 350. 
Cru makes a Feofiment 02 any other Conveyance, this 


Vis ig 
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is no Forkeiture of His Effate; neither will it vettrop the 
contingent Rematnver, hecaule whatever Convepante pe 


makes, he having no ienal Effate in bim, it patties only 
what he can lemally ovant; but the Realon why a Re- 
covery fuffered bp Cenant tn Catt of a Cruft will bar 
the Remainders, ts, hecaule he ts Wafter of the Citate, and 
may tail in the fegal Eftate when he pleafeth, and Gave tt 
erecuted to the Cru; but this Court will never erecute 
the Eflate in Law ta Cenant for Life, to enable him to 
Deftrop the contingent Remainders. 

Che Limitation ta George and his Ine being after a 
Fee itmitted to the Cruftees and their Heirs, a Queftian 
was nade, Ubether thole Wematnders after a Fee were 
med? Aud heid that they were, becaule it limited onlp the 
rut of the Citate after the Wonep rated and the other 
Cruft fatishien, 
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(287.) Will. Penn verfus Browne & al’. 


Mafter of the Band was taken for r4ool. it the Mame of one 
Rolls. Leman a Stritener, in Cruft fo the Wlaintiff , 
Trufteeaffigns Leman having Occafion fo. Wonep, Without the 
eae Be = Pvity of Penn, boyrows it of Browne, and at- 

: aan a Wond ta Browne fo2 Security ; Browne Having 
ng 
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ho FRotice of the Cerufl, and there being nothing of the 
Cru appeating by the Gand; and the Quefttan was, 
CUbich of them Hoult babe the Benet of the Bond? 

Jit Was agteed, thatit tt han been a Wartmane, and it 
Had been aligned to Browne (wlihout Metice of the Cruif, 
that Browne fheuld bate baa it, becaufe there a ienal Efate 
Had bee eed in him wtthout Metice; but this Cale, 
as tas tnfifted, Differed from that, beceufe by the Afign 
micnt cf a Bend nathing pales at Law but an eauita 
bie Right, which ts rebutted by the price Equity tn the 
Jolaintife ; and fo it was fal it tas Heth th the Cale at 
@ir Edward Abney, bp the Lost Chanceltar. 

But the after of the Rsils wes cf Opinion in thts 
Cale, that Browne Qeuld have tt; but Sty Edward Abney’s 
Cale being cited ta be tu the berp Jeamt, be Defired ta 
fee that Cafe before he would nthe anp Optiton, 

De (aid t€ t9 a flanbing Rule here, that tf 3 truft a Scrivener: 
Scrivener With mp Went, ans the Dbltyar pay hinr the Poe est?! 
Boney and take up the Bond, that J hall have na Re: 
meny avaintt the Dbiino.; but if the Obliga, compound 
with the Scrivener fo2 ieis than ts Bue, it ig an EviBence 
of Fraud, and then t¢ map be the Obliqa wiapy pay the 
Boney ava, h 








Bowyer verjus Peake. (288.) 


Femme Covert trates by the Cenfent of het WDUwS- Master of the 
bond, buys and fells Goedgs, and wives Wrlls faz Rol 
Money, and jer Dushand permits her fo to Do, and re- Feme Covert 

ceites the jOwofit of Her Crave ; tf the tes and leaves a 7 
Steck to her Dusbkand, he Mali ke anitucrable fo, Oebts 
contraéed in the Crate, and it was fad bp the Water - 
of the Rotls, that a Feme Covert is net under a total 
Oilability ta contrat, tut if the Husband be afferting, 
it tS oblinstez ; and te cited the Cafe tn H. 8. that i 
a Ciioman feats a Bend itr the [Declence of the Dusband, 
and be fiants by, ant poth not matnlap, tt hall bind, | 
whith be belickco map be taken cut of the Bock of 
Numbers, tobere ft tS fait, If the Husband be prefent, and 
doth not Gainfay, it fhall bind. 

Gnd tn chis Cale the Suit being anaink the Dusband, 
atter the Death of the Cite, fo: a Wil of One hun- 

DWC 
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Ded Pounds which He had borrowed of the IPlatntifl 
for carrying on the rade; an Jilue was direkey 
to trp whether the Woney was howrowed for that Jur- 
pote; for 1€ tf were, the Husband hould be decreed ta 
pap tt. 
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Marquis of Normanby verfus Duke of Devon- 


fhire. 
(289.) 


Execution of HE ‘Gill being to habe the f{pecifick Crecution 
an Agreement of an Agreement, made with my Law Berkeley 
Ecce: concerning Berkeley Doule; 

At was (aid that befoe the Statute of Frauds 
and Perjuries, this Court would not execute a 4Daral 
Aoreement, untets it had been erecuted, in JPart of one 
Side or the other; and then it would, becaule it was but 
Reafon, when one Party had performed of his Part, that 
the other Party fhould be compelled to perform of pis 

Dart. 

ati if an Agreement be under Hand and Seal, that ig 

fuppofed tobe made and tranfated with greater Caution 
5 ana 
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and Salemutty, and though there bad been na ECrecuttain 
of cither Gide, pet this Court will compe! the Crecution 
of tt. 

Ft twas fatd by the Attomey General, that fince the 
@tatute of Frauds, &c. if an Agreement he made and 
reduced inte Cdlriting, and ignev but wot fealed, that thts 
is fitlf but a joarol Agreement, aud the CGriting ts onip an 
venice of it. 

Ft was aid allo, that where this Court erecutes ai 
Gareement tit Specie, i¢ mut be fuch an Anreement as 
is fatrly made, without any Freud o2 Circumvention. 

CUbcre no Aaion at Lat will fie to recover Oamanes, 
there this Court wil not erecute the Agreement in Sppe- 
Cie, for Cqutty will never make that a geod Anrecinent 
which is not good by Law, 








Car verfus Boulter, Executor of Sir John Cutler. @9°) 


Rowne the Mortivanece of Car fo? a fmall ConlDerati- Matter of the 
on aftigns hts GSeatgane ta Gir Jo. Cutler; and the Rls 
Wil was ta reveem the Dortyane; and the Mueftion {Gene oF 3 
Was, Whether this Erecuts2 of the AMiguee of the Gort: what to be al- 

ware Heuld infil upon the whale Wartrane- Maney, o2 upan lowed. 
fo much only as be pats the Bortwanec? And tt wag fad 
per Cur, Chat tt is the conftant Rule ef thts Court, that 
if the Wartgance afigns without the Worteagor’s betnw ,.. cae 
JOarty, the Atignee hall ffand tu the JOlace sf the Gok 146. 
wager, and have the Wenekt of all the Wortnane Waney, 
whatever fe gabe for tc; but if freh AManment be made, 
and the WMortweyo2 a arty, there what the Avinnee pavs 
he fhail de atlowed, and no nee, kecaule the Bortgagar 
het made Party, the Guin paid bp the Aiguce is ag it 
were an Aeceuit ffated to that Sum. 

St Was tn JDa0f that Boulter Had cffered to take a Iefg Ofer tefuled. 
Sunt; but to that tt was antiwered per Cur’, Chat where: 
cher a jocrfon offers to take lefs than ts Due ta Dims 
thire wf tt be patd him, he Mall never tecover more in €- 
guity ; and on the other Side, if the Ovebtor Doth not ac: 
cept the Diter, this Court will never Hold the Warty ca 
it afterwards. 


Kkk Floyd 


(291.) 


Lord Chan- 
cellor. 

Ch.J. Treby, 
J. Rooke:by. 


Contingent 
Fee upen a 
Fee, 
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Floyd verfus Cary. 


Setticment was made to the Ufe of T. Cary for Life, 
Rematuwer to Penelope his TWiife, for Life, Rematn- 
Ger to Crtifiecs ta preferve continwent Remainders, BRe- 
mainder to the firt and other Sons in Cail, Rematnder 
to Jflue Female, Bematnder to the right Deirs of fF. 
Cary ; J2.ebide0 neverthciels, that tf the fatd T. Cary ana 
Penelope Hig Cife Mhauld Bie without Ifue itoingy at the 
Cime of the Orcceale of the Survivor. of them, then 
tn Cafe tie ibetr of Penelope fheuld pap the Sum of 
4oool]. fo the right Deirs ef the (ata J. Cary, within one 
Peav after the <eceate of the Gurbive2 of them the fatu 
T. Cary and Penelope fis Ciitfe, that then the fain Settie- 
ment fpould cnure to the Cife of the rinht Hetrs of the 
fatt Penelope. T. Cary and Penelope his Wife, (and the fata 
ruftees) levied a Fine fur Conuzance, &c. and being both 
Ocad without Biiue, the Wete of Penelope tendered the 
4oool. which being refuted, be bought bis Gill ta have 
the 4oool. accepted, andtoa have the fata Cilate. - 
Cus Quefiions tere nade, 
r. CUbether this Limitation to the Deirs of. Penelope 
upon this Centhigent was goodin tts Creation? And it 
was Helv by ail of them that it was bod tn its Crea: 


tion; for although as in the Cale of Pell and Browne it ts 


adjudged, and fo held fince that Cime, that a Fee map 
be finifted ta arife upon a Fee upon a Contingency, vet 
that Continnency cought to be fuch as thoula happer 
either tn the Life of one o2 moe Wen in Being; and my 
Low Chancellog (ato pe never pet. knew that it pad 
been eld good far moze than one Life; but fince it ban 
been beid in the Cale of a Ctuk of a Cerin for Pears, 
that it fyould be good after feveral Lives, fo that they 


Apere ail in Wetman, he thought tt might be fo in Cale of 


a coutingent Fee; but here as the Space of one Pear 
after the tua Likes, and tf it might be good fe2 one 
Peat after a Life, it might be fo for twa Pears, and fo 
for Clwenty, and no Bounds to be Cet ; which would be 
of tl Confequente that Wens Fnberitance hould have 
fuch Cantingenties Hovering aver them, which could 
not be barred by anp Fine o2 Recovery o2 other Cor- 
bepance. 

Mie) And 
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Gnd tt was fald that the Judges bad always been berp 

tender upon this Joeint, as oft as itt Fath conmie tn 

Queftion fince Mat. Manning’s Cafe tu the 8 Co. and fome ct 

them have fata, if that Cale were to be now judged, it 

would not be fo determined. 
Che Mulchief of a contingent Feets, that tt cannot fc 

barred by Fine 02 Weeoverp, whereas a JoaMbil{ty erpec- 

tant tipon an Eftate Cail, ts varced by ieceverp. Moor 





73. 

Che Autharttics citcB were, 1 Roll. Rep. 253. Simfon’s 
Cale. Hutton 60. Jones 16. Child and Baylie’s Cale, x Roll. 
1 Cro. 358, 575. 3 Keb. 122, 176. Style 174, Jay berlus 
Jay. 

2. Adimliting this was 2 wooed contingent Fee tn its 

Creation, whether it was barrev by the Fine? And chae 
reffed upon this joint, whether the. ety of Penelope itt 
this Cale (hould take bp © efcent o2 by urchale, i. «. 
Cdiperher the Cie Heir be a Tow of Limitatian a2 
jourchafe. 
. Rookesby : Jf he take at all, ft mutt be as a pDurcha- 
fer, and then the Fine will not bar him, which contri 
cabin im bis pinion, that the Limitation was botd in 
its Creation, becnule t€ ts fuch a one as cannot fh anp 
wap be barred, and fo weuld be as it Were a Werypetut: 
tp, tebtich feenis to oppofe the Divine JOr.obidence, wheres 
by ali Chings are fubjet ta Changes and Gicititudes it 
pis Cold, and thereby Crafick and Commerce are 
nramated. 

Treby {a10, Chis was a Woint fo viffcult to him, that 
the more he thought vf tt, the moze he was puszeled in 
his Choughts about if, anv fo weuld veliver no Opin: 
eu in it, becaule the firft JDoint aBetermined the mele 
Wale. 

Low Chancello. fcemed ta be of Opinion, Chat the 
{Deir of Penelope, in Cafe be had taken any Ching, took 
it bp Defcene; but Chiet Juftice Treby having declined 
| to Difcourte of that Jotnt, he wathed tt tea. 
| Note; Jt twas touched by Treby that Cerm of Pears 
wminht be a reafonable Cevrm foe the Perfomance of Cuch 
a Contingency; be egreedD that a Fee might be limited, ara. oy. 
upon a Fee to arife upon a Contingency to be vetermin: 2 Cro. 6834 
£0 in fome reatonable Cerm of Pears; but it was newer PP © 
pet Determined what Mould be tuch a vealonable Cerm, if 
it mere within the Space of 21 Pears, be thought 

wipe 
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might be yoad, becaule that is but an Cquiva lent to Lives ; 


(292.) 


Lord Chan- 
cellor, 


Ch. J. Holt, 


Ch. J. Treby. 


Breach of a 
Condition to 
be relieved. 


anv tf any ABealure might be taken from Qéts of WPattia- 
miei, 21 Pears was thounhet a reatenable Cerm for Cc- 
Ciefiaftical J>erfons to vemife, and tor Leafes in Cop- 
portions 40 Pears; and at Common Law a Leafe wis 
Not quod for nig then 4o Bears; and be fatd it had heen 
Geld tn another Court that 30 02 4c Wears minht be a 
reafouable Cime fo2 the Oectermination of fuch a Coutin- 
reicy, but it tas never pet Cettied. 

Jt was feta bp mp Low Chancellor, that in this Cafe 
of Continnency, Cquitp houid toilet the Law, and carry 
it uo farther than tt would be goodat Law, becaule there 
eugge moat te be Different Wuies of Joperty tn Law and 
inquity. Note; Chis Octtee was alter iyaee sive” 
tn the Daule of Lows, 


Mr. Bartie & ux’ verfus Lord Falkland. 


M R. Carew being fetfed of an Cffate of neat 20001. per 
Ann. Devifeth bis Cftate to Cruftecs, upon Crufe 
that tn Cate 0925. Willoughby (Daughter to the Low Wil- 
joughby, and bis tear Welation and Detv at Law) fhoula 
matey the 100 Guildford within thee Pears after his De- 
ceale, that the fhauid babe the JPofits of bis Cifate foo hee 


Life, and after her DOeceale, Devileth the fame ta her JE 


fue by my 1020 Guildford, and fo2 Default of fuch Tue, ta 
the 1020 Falkland and the Heirs of his Body, with Be. 
mainder to one 992. Carew ; and if the did not fo marry, 
then be vevifen to the Lo Falkland immediately, 

Che io Guildford and 9938. Willoughby were beth Fn- 
fants under the Age of 16. Chere was a Creaty between 
the Ctuftees of 9528. Willoughby and the Cruffees of mp 
1.020 Guildford, fo2 a Marriage, but it baoke off, becaute 
they could not agree upon Cerms, and fhe married the 
Jlatntiff, whois one of the Sons of the 1020 Abington ; 
and mp i020 Guildford ig alfo married ; and now the lain. 
tiffs bought their Will to be reliebedD aman the Weeach 
of this Condition, and to babe the Cruftees convey; ana 
the foleDueftion was, bether Equity could relieve agate 
the Beach of this Condition > 

Jt was infifted fo2 the plaintiffs, that the JDlaintift 

was an Infant, not fourteen at the Cime this Condition 
Bou Have heen perfozmed, ano that the was not fo much 
; 5 ut 
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fn the Fault as her Cruffiees that i¢ was not perfowneds 
who bake cf the Creaty upon Cerms; and however this 
being not a Denvtle of the Cate, but of the Crufl of an 
eftate, that Equity mighe carey tt farther than in Cafe of 
a lenal Cftate, a Cruft beiny a Creation of this Court, 
and the Joarty here was Deir at Law, wha ts always 
fatoured. 

But by the Opinion of the Chaneelloz and twa ChHiet 
Fuftices, Equity could not relicue anaink the Wreach of 
tjis Condition, 

1. #02 that this was a Condition precedent, and that 
the [olaintif Had no Intereft unt the Condition perform: 
ed; aid Holt fatd be thought that there couia be no Relick 
in Equity ayatn a Candition precedent ; but in manp 
Cafes toere minht be ayaing a Condition fubfequents 
which betny to debe an Cftate, ts not favoured tn Law; 
but to that the Chancello, laid, potibly a Cale mighe 
Have Happened where a Perfon might be relieved ayatnit 
a Conudtiian precedent; as if it Had appeared that the 
Lo F. wha ts tn Remainder, Had by any Fraud o2 
Qrtifice obffruted the Marriage, there Equity would 
Have relieved, becaule he ould Have pad no Wenekit of 
fuch a Contrivance. 

As fer the Objecion of Fufancy, they all held that could 
make nothing ; fo2 where a Condition ts annered ta 
the Effate of an Jufant, tt 1s to be performed at the Peril 
of the Sufant ; and that is no more than was tn the Cale 
Of Fry and Porter, which was fald to be a harder Cafe than 
“this; for there was Anfancy, and the Infant Had no Me: 
tice ef the Forfeiture by the Marriage withaut Conlent, 
and there the Cruftees din give a Cublequent Affent; but 
all would not help. As fe 10s beitigin the Limitation of 
a Cruft, that would make no Difference; foras to the 
Limitation, that would be conftrued in the fame Wan« 
net as Limitations of Cftates, for otherwife there wouid 
be Different Wealures of Inheritance, which ought uot 
to be. 

Gnd as to Foofeitures hy Breaches of Conditions ever 
fubfequent, there was a Difference where an Equivalent 
could be made; as fo2 Mon-payment of Boney and Con 
veving of Cftates, &c. but this was a Cale which could 
admit of no Equivalent, unlets tt ould be faid to be the 
fame Ching ta matry mp L020 Guildford ant 992, Berties 
befibes it appeared Here, that JDart of the Confideration of 
the Ceftator’s fo fettitng Be eae DD arife from my Low 

Guild- 
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Guildford, becatufe it is a }20bffion for ber flue by Him, 


Ante Cafe 
266. 
Pott Cafe 313. 


which now is impoflible ; fa that tf the Court could de- 
Cree fo2 the Wlaintiff, it would be difficult to know what 
Decree ta make. 

Hole fait, Chat the Cale of the Low Bath and Mounta- 
gue ibas ftronmer than this; fo there the Duke of Albe- 
marle iipotes Ceris of Rekocation upan bimiclf, to he 
Gone i the Welence of thee Jeers and thee Com- 
meaners, andi Cafe of a voluntary Settlement it coula 
net be DdDifvenfeD with, and pet a JPower of Revocation 
ought te be taken favourably, becaule the Relig of an an- 
ticht Wyopertp. 

St was agreed that all Letters and other Pr00fs, mate 
02 peduced in this Cafe to prove 992, Carew’s Jntention, 
Were to be rejeted, and then the Citi was te fland o2 
full upon its own Confitution. St was held allo, that 
if the Condition bad become tmypctible by the Ik of Gad, 
which is Heip’s in Cale of a lublequent Condition, thar it 
would not have help’D in this Cale, becaute the Citate was 
totto vet but upon the jperfowmance of 1. > 

Gnd as to the Objettan, that the Plaintiff ts Meir at Law, 
who ts alwaps favaured, that makes nothing, fo as ta 
make Dim take again the erpracls Witt of the Ancefiee, 
102 in other manner than the Anceffor wives tt. Go the 
plaintiff's Wil was Difmifed, and a Decree fo2 my Low 
Falkland, upon bis Crofts Mil, — 
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Humifryes verfus Rigby. (293.) 


QHE Dull teas to he veliebed ageintt a Wound wi- Gaming. 
beri {02 Wanep wen at lap, viz. at All-fours. 
Che plain was a Oitiiller of Strong-THha- 
ters, and the Ocienvant a Capfter at the Bowling. 
Green {li Red-Lyon-Fields ; and it appearing that the Defen- 
vant laid the Cards, and turned up the Guabve of Clubs 
(ubich twas Jack) feveral Cimes tonether, andbeteg an un. 
reaionatie Sum for fuch dverfons to wenter at play, 
the JPlaintii was relieved, and the Wonds odered to be 
Delivered up, although this Cale was nist within the Sta- 
tute, the Word betng for lefs than rool. pet this Court al- 
tways relieved before the Statute, where any Fraud ap- 
peared, 





Gibfon verfus Gibfon. Gans 


Gives a Wend ta pay gool. ta his Daunhter tt cafe ar the Rolls. 
: «he Hoult hate ne Son tiving at the Cime of DIS. a. nous 
 Deceale, and he dicd, bis (Cite being great with a Son; cna 
and the Quefitan was, CUbether the Daughter houla pate Ante Cale 46. 
thts gcol. tbich if he Had would pave Deen more than his 

San would have had ? q 





Per 
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Per Cur: She Mall not have it ; for altho’ there was 
No Son Wing at bis Deceafle, fo that itis not recover: 
sa able at Law, pet tt cannot be pretumed to be bis Inten- 
oS: tron, that if a Son was bow after his DOeceale the Daugh 
fev thould vun atvay with the Citate; andin this Cale it 
appeared that the Mother was Quick at the Oeath of the 
Father, andby the Civil Law Pofthumus pro nato habetur , 
awa fa decreed that the latntife Hould be relieved agatnt 

the Mond. 


(205) Irod wverfus Hurft. 


arene HE DOecfendant’s Ceftator by his TUill pave his four. 
Will. Oaughters 6ool. aptece, and afterwards married His 
New Publica CMe Daughter to the polamtit, and wave her 7001. Yo2- 
tion. ticn ; after that he makes a Codicil and gives 100 l. apiece 
to HIS unmarricd Qaunbters, and thereby rattfies and 
confirms bis Cuil, and dies; and the Plaintiff poeferved 
bis Will for the Legacy of 6001. niven to his Wife bp 
the fain Carll; and the only Queftion was, CAbether the 
Paation given by the Ceffato2 in his Life-Cime, Hhould 
be tntented tn Satisfation of the Legacy? And held that 
if fhould; and agreed to be the conftant Bule of this 
Court, that where a Levacy was given to a Chin, who 
Intendment. afterwards upon SBarvtame o2 otherwife han the like 22a 
nreater Sum, tt Hould be intended in Satisfation of the 
Lenaty, untefs the Ceftato2 Hhould declare his Intent to be 
otherwife ; and tt was (aid the Wows of Ratitpying and 
Confirmitny do not alter the Cale, thounh they amount 
to a nel Jpublication, being only Cilowds of Form, and 
Declare nothing of the Ceftatoys Intent tn this Watter. 


(296) Anonymus, 


eae of the ~\Randfather, Sather and Son; the Oandfather be- 
vi ing feifen of an ECftate, upon the Marriage of the 
Power te es, Father (etties tt to the Father for Life, Remainder to 
‘the firft ant other Sons of the Father in Cail tue. 
teflively, &c. with Wower ta the Father to make Leales, 

not erceeding thee Lives 02 21 Pears, which Wotwer cr< 

tenved only ta Leafes tn JPoffefion, Che Father after 

his Warriage Having Jue feveral Sons, makes a Leafe 

for thee Lives ta bis pounger Son, of an Cifate ee 
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was then in Leale, fo that at Law this Leafe being @ 
Reverfionary Leale was void; and the DQuefften was, 
CUbether it Mould he fupported in Equity? And tt was 
neerce that the pounner Son Mould hoid and enjoy during 
the Leafe, ft being a Jd20vIfion for a CHild; and he took 
thefe Cifferences upon owers. 
ift Difference, etween a jQower created by At of Par: 
liament, which Houldalways te taken ftridiy, and Equity wit 
ss not help it; but (fit be wold at Lawit is void in Equity ; but 
| where tt ts created by the Aé of the arty, there tn the 
Gale cf a Wurchafer, 02 of a Poovifion for. a CHiiv, 
although the ower ve not ftridip purfued, Equity wil! 
Help it, at leaft to make tt geod fo far, as t¢ might pave 
| becn good bp Gitttue of the JOower If it han been Duly ere- q 
cuted ; a8 Where there (9 a Power to make Leates Foz 2x O° 
ss Pears, and the Iarty teafes for 30, this will be made 
wood in Equity fo2 21, in Cale of a JOrovtfion for a Child 
02 a JSurchater. 
2d Difference, (Uibere a Leafe is mave purely Coluntaty, 
| and no Jpzovtfion for a Chin, there if the Leale be not qooo 
at Law, (t thali never be made rood in Equity. Lut iia Leale 
he mate ta a Cenant at a Back-Rent without a Fine, 
which fs Goiuntary, vet tf the Cenant bath been at anp 
confiderable Grpence in Bulldingy o2 Improvtniy, there 
this Court toili furply the netetive Crecution of the jPower, 
but otherwife not. 


Bayly wverfus Powell. (297) 
HE Cale vas, Eliz. Burgefs, CUitetw, habingy a 1520- Lord Chan- 
ther, the Plaintif, and two Sitters and eter Rela- cor 
tions, made fer CGI, and gave Lemacies of 1001. aplele Executors 
to bet fatd Wether and Sifters, and made the DefenBant Pe" 
and one 932. Meade her Erecutows, ant gabe Meade sol. 
and the Defendant 301). and ieft an Eftate sf akove rool. 
Gatue, move than would pap her Oebts and Leyactes ; 
aud the Quefticn was, CUibether the Crecutors o2 the nert 
af Hin fhouid have the Surpius, the babing made na Ott 
pefal of tt by her Cal. 
4t was fully i JOoof in the Caufle, that the Crecutors 
Gad been always verp readp to ferbe her, and that upon ail 
Mccalions fhe made ule of thei, and cepoted all her 
Ceuff tu them, and calted them Fathers, and often er- 
pected the great Windnefs the bad fo2 them, 


Mmm Ana 
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Andon the other Stde, that her Weother and Sifters 
HAD been verp burthenfame to her, the Having often reliev- 
cu them, and that they were very ungrateful, and that the 
Wis Berp much dileleafed with them. 

Mut upon the whale Watter, there being no direkt I00f 
that the intended the Surplus for the Erecutors, it was 
Decreed that the Executor hauld account for the Surplus 
Cffate ta the Plaintiffs (the other and Sitters) the nevt 

Poh Cafe332, UF Hin, and that thep Mould have a Olftribution purfuant 
to the Gé about Juteftates Eftates. 

Gnd Here ft teas admitted, that there babe been no Re- 
folutions of thig Rind but fires the Gk for Diftrivution of 
Shteflates Cates, which new befits an Antereft in the 
JPatties tutitlen ta a Difiribution; and the firft Cafe re- 
teibed tn this Wind, was the Cafe of FPofter and Munt, 
that where the Erecutars have particular Legacies given, 
and the Cinlttis filent as te the Overplus, that then the 
Watty ts Hela to Bie Sinteflate as ta the Dwerplus, and 
therefore that thall wo accowing ta the Statute of Ditkri- 
butions. Gua the Cale of Hicks and Canning, Wherein 3 
was Counlel, was fince that adjudged upon the fame Rea- 
fen. Anva Cafe hag cited by the Low Chancetloa, of 
Dafhwood, fwiere there feere to Crecutas, and one pad 
a Legacy, anv the other nothing, and pet peld to be 

Ante Cae  Gtulters only. Wut na Cale hath ever pet Leen adjudgen 

266, Where no Legacy is wiven to the Crecutos, Note, Wt 
fas admitted tn this Cale, that tf a Bat could have 
been made of a JParel Declaration of the Ceftatar’s Fn- 
tent, that the Erecutays thould habe bad the Overvius, it 
World habe Deen fuffictent, as fi Ladp Gainsbury’s Cafe, 
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Taber verfus Grover & al’. (298.) 


Wsrtoene was made ofa Copyhola Eftate in Feeta “he Rob 
Mabel Porter, 2 Ser Deits, tt 1651, the DBarvyamee Mortgage. 
being in [et Mien, and Thomas per Weit entnen, ale 
but never Was ubmiited; ti 1693 Thomas Died anu p 

mane the Wilaintift bis Crecutoz, and oevifed ta bim all 

his Cepvhais Cltetes, and the [lantife lihewtfe ts Gumi 

nifftatg2 de bonis non of the Wartwanee, 

Ghe Defendant ts Weir at Law to Thomas and to the 
Woatcagee; and the isie Duefiion was, Cihether this 
Martane tn Fee being farleited, and the MBortragee dy- 
iny in Pelelion, and Thomas fer eit enjoying it During 
His Life, and tytug felicd, tebeticr the Dlatntift thoutd habe 
it as QBmtniffrats, de bonis non, there being me Cant 
of Aflets ; a2whether the Defendant, who was weir at Law, 
fhould have tt? Fo the Wlaintif’s Will was ta compel 
the Defendant to convey, and itkewife to foreclofe the 
Worneyear (wha was anacher Oefendant): And the Water 
of the iAcils decreed the Defendant, the Meir, to convey, 
and the SSocrtrage2 to be forecisicd, nif, &c. and went 
upen the Realon of the Cele of Thornburgh ana Nicholls, 

3 Chan. Rep. 284. twhich be (aid was erp well repeated, 

av DID believe that Decree was penn’ by the 182 Nor- 

tingham pimielt, 
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(299.) 


Yord Chan- 
cellor. 

Truft of a 
Term for 
Years. 

Pott Cafe 303. 


N. B. Chis feems to be the flronneft Cale aatnit the 
Deiv that ever twas Determined, for that the Mo2rtnave 
Was forfeited, and the Wartwanee Diedin Wofleflicn, and 
the Deir Had tt During His Life, and died tn Wofletion, 
and no Ocfest of Alets, and the JPlaintife had it as Aumit- 
niffrata2 de bonis non. 

Note; Che ill of Thomas made nothing tn this Cate, 
for if could not eperate upon the Copphold, by Reafon 
there was no Surrender ta the Cle of the Till, and 
congtcring itas belonging to bimes Crecuto2, being a 
Mortgage, the CUill could not operate, becaule an Cree 
cute catiot oevile what be hath purely as Executor. 


Dafforne verfus Bolt and Goodman. 


J° Bolt betny poffefied of a Cerm for Pears, upon bis 
Warctage with Apoline Beft, afligns the fame to Good- 
man, upon Crutt fo2 himfelf for Life, and after bis Occeale 
in Gruft fo his Cie for Life, and after the Deceale of 
the Surbibe2 of them, tn Crufi fo2 the beirg of the Body 
of the fafa Apoline by the fain J.B. to be begotten; Jo. B. 
hath fue bp the faid Apoline the sefendant Barbara Bolts 
and Dies, and then Apoline married the Plaintiff, and dieds 
and he took Anminifiration to her; and the Dueftion was, 
Cbether be Hhould be therebp intitle to this Cerm, oz 
whether the Defendant B. B. fhould have it as Weir of 
the Wedy? Jt was infifted fo the Oecfendant, that this 
tas the faine Cate with Peacock and Spooner, which was 
confirmed tn the boule of Laws, and there taken that 
icirvs of the Boop, thauld not be taken as Mos of 
Linitatian, but defcriptio perfone. But the Lown Chan- 
cellar faid this ts a Cale of very great Difficulty, and he 
would confider of it till the next Cerm, and that tn 
Cafe it fhoutd be Determined according to the Refolution 
in that Cale, great Ablurdities would follow ; and he 
faid be had the fame Cale under Conkideration, between 
Drake and Drake. 


$ Kirk 
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Kirk verfus Webb. : (300.) 


"Byes Wood %ifhop of Coventry and Litchfield as Guar. bod Ch 
Dian 02 Cruftee for Had recetvedD the Rents vraser of the 











and JDofits of Her Effate, amounting to 27001. and Ha- Rolls, 
Ving laid out a great art of the fatd Waney in aur-) Powe 
chafe of Lands of Fnheritance died, leaving no Werlonal gewrinc 
Aifets to antwer the fatd Oemand; the purchaled Lands Tut. 
Deicended to the Oefendant ; and the Jraintiff, as Aomit- : 
niffrato2 to  Wuas intitled to the faiv Boney , and the He" 
fole Dueftion was, CCihether thele Lands, being purchafed 

with the fad Weonep, Mould be itable to anfteer the far 
Demand. 

Jt tas argued fo2 the Plaintiff, that thele Lants betny 
purchaled with this very Waney, thounh no Cru was 
Declared, pet tt was a Cru by Jmpitcation; ag if J purchale 
Lands tn another's Fame, and tt appears that J patd the 
Money, this wil be a Cruf—i for me; for it is natural 
Auftice that the Land being beugdt ould be a Cruft fo2 
the Dwner of the Woney; and it was (ald this would Ve 
a great Silchicf, that a Guardian oo Cruftee, ag foon as 
he gets a Sum of Maney tn his Dands, map lap it outin a 
urchale, and then Dles, icaving little oz na Perfonal 
eftate, that the Dette Mall run away with the Efiate, and 
this Court hall not reach him. And the Cale of Audley 
Verfug Audley was Cited, where tf a Guardian of a Luna- 
tick purchafep Land of Snheritance, this thall be but an 
erecuto Cate, and hall qo ta the Crecutee og Admt- 
nifiratsz, and not the Deir of the Lunatickh. And fo it 
was Held tn Cafe cf an Anant, between Wentworth and 
Winchelfea, becaufe it fall net be in the ower of a Guar- 

Dilan to alter the FRature of the Cffate, anv to turn that 
to the Deir which would ctherwile nu to the Atmint- 
ffrato2. ah 

But on the other Side it es creucd, that this could 
be no BRetulttny Crufl within the Statute of Frauts and 
Perjuries, fo that muti te a Cruff avifing frem the 
Confitudtan of the Deed without any Averments; as 
where a Conveyance ts mabe witheut Conhderation, 02 
Where tt appears tn the Ceed, that the Purchale-Boney 
was patd by another ; butit fuch Averinents out ofthe Deen 
might Ge admitted, #s tn this Cale, that the Boney pain 
fo2 this Wurchale was not the Bihops Woney, but the 


Nona Money 








Truttee. 


Guardian, 
Infant. 


(301.) 


Lord Chan- 


cellor. 


Diltribution. 
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Maney of the Inteftate, and to make this out by Ballifis 
and Receivers, this would ciude the Statute which was 
made ta peevent jperjuries, and that there could be no 
{uch Chingy as a refulting Crue but what hould appear 
by the Conveyance; and although the Milchief was great, 
yet there nught greater Bilchicfs be {et in bere, by coufen- 
nig jaurchafers 02 Wortyagees, and Creditors by Judy- 
tients, &c. by letting up a Cruft, of which there ts na 
Appearance but Auerment, that it pas bought with another's 
Money, which would be Lerp hard to prove, foz that Aa- 
ley had no Car Wark, but was the cuinmon Crchange, 
anda Ban couls not paetend a JOroperty tn any ndtviduat 
Wanep when itt was once out of His joflefion. 

Anv general Jncumboances, fuch «as Judgments, Re- 
Connizances, &c. wold be certainly defeated after, altho 
ad Bortwarer 62 ee Without Woetice would ‘not he 
cfeted by fuch a Crutt, pet a Conulee of a Statute oz 
SuBgMent would, and canngt be relieved Here; but this 
Court reiicbes Oise que Truft ayainft general Tncumbean: 
tes which might affet the Citate at Law. 

Che Ceurt were all of Opinisn, that altho this was a 





Hard Cale, yet they could net reach it, fo it had never pet — 


yon fo far. @nd Trevor fatd be finds ft once mentioned 
to babe been. atienpten in the Cafe of Mears and St. John, 
4 Inft.86, but feft there as a Doubt, 

Ft was fatd tn this Cafe, tf a Guardian for an Anfant 
puts out Woney, itis at His Peril, and the Intent when 
be comes ot Age may ele either to take the Securities 
2 make the Guardian account fo2 the Woney ; but he can 
lot take Wart of the Gecutitics and rejest the ret, but 
muft take allo none. Wut whatever fit the Ouardian 
makes of the Snfant’s Wonep, be is accountable fo it. 


Ball verfus Smith. 


NE Quefiton was, Whether an Infant tt Ventre-fa 
mere at the Cime of the Death of the Father, thous 

he intiticn unta a Gbhare by the Statute of DOifridutions 
with the other Childen? And Held per Cur’ Clearip, that 
De ould, for he ts, tn the Cpe of the Law, a Child, and 
‘ought to be povided foz as well as the ett ; and altho 
it was aBnritted, that a Difiribution Share is an Jntereg 
hefted upon the "Death of the Inteftate even before Dt- 
fivibution, and hall go to the Crecutoe o2 bit lie 
I Q 
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of the arty, altho’ he die before Difiribution, pet that 
was net (uch an Intervet ween in the Childen bow, 0 
ag to Deptbe the afterbow Child. 

Gt was tikewile Held, tf a precedent Wortwage be wpow Ante Cale 
an Effate (etticd for a Jointure, that the Tointrets cannat 7+ 
keep this on Foot, fo as to lay the whole Burden upon 
the Inbderitance, but tt ought to be redeemed, and the 
Fotntrels and the Remainder Wan ought to bear theit 1929- 
portion, viz. the Jotntrefs a Chird, and the Inheritance 
the Chirds. 

Jt was even fatd, and feemed ta be admitted, that al- 
theuny the Dusband by Law cannot be charged with the Baron and 
Debts of the Wife after her Deceate, untefs Juoqyment *™ 
he obtained tn ber Life-Cime, pet where the Wife bought 
the Dusband a fuficient Eftate, this Court will make him 
anfwerable after ber Death. 





Penhay verfus Hurrell. : (302.) 


Fine levied ta the Gite of the Father for 7o Pears, If Contingent 
. he thould fo long ive, and after to the Ute of Cru- eee 
ffees f02 s00 Bears fo2 particular Purpsfes, and from and 230. 
after the Death of the Father, to the fe of the firft Pot eae 
Son tn Cail with atyers Remainders over ; and the?” >” 
Quefion was, Whether this Limitation to the firft Son 
was not Hod, and that Bepended upan this, whether the 
Father Mould have an Cftate for Life by Implication, 
fo2 otherwile there would be no Eftate of Freehold to fup- 
port the Contingent Remainder? And my Lowd Chan: 
cello2, having confulted the Judges, fatd they were of OD: 
pinion, that the Limitation to the Son twas bold, there 
being no Cftate for Life vetted in the Father; but if it 
Had been tn Cale of a Covenant to and Ceiled, it mighe 
have been otherwife. 


Daftorne verfus Bolt and Goodman. (303.) 


si Bolt being poffett of Peachy Farm-Deufe in Here oun 
jearit) in Worcefterfhire, and of feveral Lands thereun-_. . 

to belonntny, fo2a long Cerm of Pears, aMianed the fame to Bb eke 
Chambers @n® Goodman, upon Cruft ta permit John Bole Ante Cae 
ta receive the JPofits fo2 fo many Pears of the Cerm ag '?” 79% 


be 





Ante Cafe 
127. 
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he Hhould ibe, and after bis Death to permit Apoline hig 
intended Clife tu receive the JP20fits During fo many Pears 
of the Cerm as fhe Mould tive, and after both their 
Deaths, then to permit the Heirs of the Body of Apoline 
to be begotten bp the fait John Bolt, ta enfop the fame JD2e- 
mifles for the Relidue of the Cerm. Che Warriane took 
Cficsx, and John Bolt Died Inteftate, leaving IWue Bolt the 
Defendant; Apoline his TWife took Adminiftration, and 
mattied Dafforne the Platntiff; and the fole Quettion was, 
Apoline betng Dead, Whether Dafforne her Husband, wha 
took Adminiftration, thould have this Cerm, o2 the De- 
fendant, wha was Deir of the Bony, i.e. Whether the 
THo0g Heirs of the Body fhould be taken foz TUows of 


Limitation 02 Tow of Purchafe? And the Current of 


Opinions formerly was, that they are CHows of Limita: 
tion, and by Conlequence vetted in the Party, and fo would 
habe one to the Adminiftrato2 of Apoline in this Cale, and 
inthe Cafe of Peacock anDSpooner it was fo held by the Loon 


Jefferies; but afterwards that Decree was reverled bp the 


Comimiflioners, and that Weverfal affirmed in the Doule 
of Lows; fo that it is a Point now fettled; and he fain 
this was a ftranger Cale than the Cale of Peacock and 
Spooner; f02 there teas a farther Limitation ober fo2 De- 
fault of fuch Iflue, which tended moe to a Perpetuity ; 
and he fatd tn Cranmer’s Cale in Dyer 3c9. Dyer was th a 
Doubt, where a Limitation was to a Man fo2 Life, ana 
after His Death ta his Crecutow, whether the Crecutor: 
fhould be Purchalers, but mp L0W Coke tg Clear, that the 
whole Cerm vefts in the Ceftator, but doubts if tucha 
Limitation were ta the Deit. 2 Roll. 418. x Inft. 54. b. 
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Browne verfus Gibbs & al’. (304.) 


BF PROWNE and his Wife, wha was the item lee 
and Relit of Michael Harris, Deceatcd, iPlaintifiss . 
bought a Will ta be relieved fo. Oower againtt 
the two Oaughters and Weirs of the fatd Michael 

Harris, fettiny forth that John Harris, Sather of the fain 
Michael, made a Settlement to-the Cle of btinlelf for 
Life, Remainder to the Cle of the Ocfendant Sir W. Keyte, 
and John Harris fo2 99 Pears, upon Cruft ta vatle 2001. a 
piece for the two <aughters of Michael, ematnter to 
the fatt Michael and the Deits of his Body, &c. Remain. 
Der to His own tight Deits. 

obvided that tf the Deirs of the Body of Michael fhould 
pap the two Daughters 2001. apiece at 21 02 Days of - 
warriage, then the Cetm to be word. 

Michael Dies leaving no Iue but thele tive Daughters ; 
the Wlaintiffs bought a Tritt of Dower, and had Juay- 
ment, but could Have no Benefit at Law till the De: 
termination of the Cerin, and therewpon hrounhe this 
‘Mill to fet afine the Cerm, by Reafon, as was tnfifted, 
that the Defendants, the Daughters, were now Heirs of 
the Body, and the Eftate vetted in them, which twas equal 4 "7s 
to Dapment of the Woncy; and fo the Crutt of theeem "> 
being fatisfied, the Cerm ee mot to ffand tn the ay, 
oo = ano 
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and tt was now all one as though the Money had beer 
patd at the Cime, and then by the erprefs Javifo it 
ounht to babe been Void; but the Court would naive no Re- 
licf, Dut difniffed the Will without Cots. And the Low 
Chancellor fad te did not know any Cale where a 
DOolwaner bad had Relief in fuch a Cale as this; but that 
Dower being an Jnterett that did not arife by any Con- 
trat but by Jniplication of Lat, and fe syught ta fand 02 
fall accowing tathe Bight at Law, without any Afliifiance 
ef a Court of Cquity, but fatd he did not know bow It 
might bein Cale of a Wortyane. 

Sed femble a moy there ig no Difference between that Cale 
and tis. 








Gos) Baker verfus Jennings. 
Copyhold de- eee balan int Fee, habing Ife twa Daughters, de: 


viled. 
Ante Cafe 7>, ; 
028, 272.6 whereby Her Fortune was mave much moze confiverable than 


the elder Sifter’s ; and there being no Surrender made ta. 


the Cle of bis Will, the Queftian was, Whether that 
Defet fhouid be fupplted in thts Court? For althougy 
that Oetest ts wenerally fupplicd, where it 15 fo2 a Jo20uIfai 
fo2 a Wife 02 Child, yet tn this Cale, in Cale tt were not 
fupplted, bet Fortune would have been equal to ber other 
Sifters, and the Copyhoid would have pefcended equally to 
them beth; pet notwithitanding tt was fupplted here, be- 
ing intended a P2evIfion for a Child, though tt niade her 


fupcriog ta her eloer Sifter in Fortune, ex relatione M’ry 


Poley. 


Lawrence verfus Lawrence. 
(306.) 3 

ofa Chane HE Defendant's Dusband had deviled ta her feveral 
cellor Somers  jOatts of His Cikate, all tanethber of better Clalue 
Dower. hat ber Dower, and had Hevifed that the JOrfits of atl 
the teft of bis Cate for Pears hould be applied fa2 
Pok Cafe 311. Payment of Debts and Lenacies, but din not mention 
that he intended tt in Satisfation of her Oower. Che De. 
Feudant fued at Law and recovered at Law, though then 
DID plead the CAM, and averred that 1 wag iu Satistac: 
- tion of Dower; hut the Court there tag of Dpinion, 
that.no fuch Abveriment could have been admitted, yniets it 
Dad heen fo declared in the Cull. Che plaintiff veing 
5 Lei 


viled a Copphala Eftate to bis pounger Daughter, — 














In Curia Cancellariz. 2.35 
Meir at Law, preferred His Wil to be relicked, and He 
Wwas relieved; fo2 althe’ itis not Declared in the Cll te 
be in @atisfation of Cower, pet ere ts that which 1s 
tantamount; fa2 &here he appoiits the jSrefits of al the velit 
of bis Cate for other Burpoles, tt 16 plata He nevry ty 
tended the howls bage her Dower ; and in cafe fhe were 
adinitteD to her Deteer, thele jurpeies would be De- 
feated, and what appears to be che pian Intent of a 
CU! by Confirudion ts all one as the it bad been cx 
prefied. 

He had allo given His Ttfe—hundred [osunds; and the 
Duefiton was, Chat fhe Hould have? and Per Cur’, the 
hall have but One hundred Joounds. 

Note; Chat this Caule being rebeard befere the Low 
Weeper Wright the 19th Nov. 1702, he reverted tye & eevee. 














; Vaoorn 
Penhay verfus Hurrell. Gar 
Nother Point arofe in this Cafe: A. feifea fn Fee, IcVies Lord Chan- 
a Fine to the Gle of B. for 7o Pears, if A. Woes (OTN powell 
Io, and after the Oecceale of A. to C. and the Dctrs of 5 
Dis Woody, Wenaitnder ta the right Heirs; and the ale contingene 
MQueflion was, Cibhether a Cle refulted to A. tor Lite, Ve. 
fo. if 1€ DIM not, Che Linutations over were ali VorD foy Ante Ca 
Want of a Freehald to fuppert them during the Life of A. ayer 
Atwas agreed tn Cale of a Cabenant to and leited, that : 
what was not itmited out of the Covenanto2 did continue 
to him ; and therefore, tf a Wan covenanted ta Kaud ferfed 
to the Cife of the Deirs of his Wody, it fhould be an €- 
flate-Catl, becaule the Dit Cftate for Lifecontinuedin Him: , me. 22, 
and my Lad Coke’s Opinian tn the Cafe of Fenwick and 
Mitford ts, that t¢ will fo po in Cafe of a Fecfimene to 
Giles, which Opiuton was faid by Judge Powel mp Low 
Chiet Suffice Hale Di feem to be of in the Cafe 
of Pybus and Mitford; an® mp 10.0 Coke, when be came 
tohe Chick Fuftice, continued the fame Opinion, as aypcars 
r Rol. Rep. 239, 317. And tt Was fad that thes Hikers Sart 
from the Cale of Davis and Smith in the Houle of Lous, 
becaule there tt appeared the Cfate moved from the 
Wife, and fo the Huskand Mhould not take an Effate bv 
Gmplication; but were it Was A.’s own Cffate, and fo the 
Fudge and the Low Chaneci{ar were cf Opinion, chat the 
Cle fhould refult, acceding te mp Low Coke's Dpintaur, 
“and 
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and the rather becaule contingent Cites are not favoured 
in Law, but where it may be Remainders fhail deft. 

But tt was fata the Carl of Bedford’g Cafe {eems con- 
trary, and the Chief Juftices were of another Dpinion ; 
and therefore the Low Chancello2 defiren the Opinion of 
all the Judes, tt being a joint never pet fettled by anp 
folemn Welolution, Vide Lov Paget's Cate, 
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Go8.). aR : Leukener verfus Freeman. 
Lord Chan: R. Mountague being indebted to feberal Perfons ; 
ee tle upon Bond, and othertwife upon Contra, makes f 
Rls) a Conveyance to the Defendant and other Cru- } 
Frasautene fees, fo. Japment of his Debts, mentioned i 
Deed. ~ i a Gehedule annerved ta the Deed. * | 


Che Plaintif— Having Hrouyhte an Aion ayant MW. 
Mountague fo2 Dis toa much Familtarity with bis Cditfe, ve. 
covered soool. Damares, and Had Judgment, but the 
Settlement foz Payment of his Debts was erecuted be- 

— foe the Judgment entered, and thereupon He coula not 
reach the Effate at Law, and thereupon exhibited bis 3 
OH og u 
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to {et afite that Deed as to Him, as being Fraudulent, 
for that tt as made with a Delinn te aefeat Him. 

At was heldin this Cale, that Fraud ts as weil cramine 
able and triable tn this Court as by a Yury at Law, 
Fraud and Crus Letny almek the oniy Chtngs chat 
this Court famerip took Wonulance of. 

Ghe Court bein this Deed was not Fraudulent, al- 
tho it was mabe With an Intent ts prefer bis Creditors 
before the Olaintift’s Judgment ; and the Geer of che 
Wells cited a Chethire Cale, where by the Aovice of Bie 
Orl. Bridgman, @a Wan nade a Settlenient for Wapment 
of bis stn praper Debts in the fir jlace, and ta prefer 
them before, tf not erclude, fuch Celts for wich he was 
hound as a Security cnly; and that was Hein to be a 
fraudulent eet, onipy becauie be kept that Deed in His 
own Cuffady, and the Credttos bad no Wottce of tt, 02 
otherwife tt would not have been Fraudulent. 

Wut here tt doth net appear where this Deed teas kept, 
anv fo fyall be prelumed to be tii the Dands of the Crutecs, 
and not inthe Dands of Him that made it, being no iProot 
Of either Side touching that Matter, and a Deed fheil ry 
be pretumen Fraudulent, untefs it fo appear, 92 be a 
paved. 
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(309.) Kingflader verfus Courtney. 


At the Rolls. 


e O. Grefs being poffefied of a Cerm of 2000 Pears, 
Poft Cafe 318. [i 


Debifeth the Cftate to bis Titie fo2 so Pears, if fhe 

fo tong Ifge, and from and after ber Deceale, to his 

Son fo2 50 Bears, tf be Hheuld fo tong live, and 
from and after bis Deceale, to his ta Grandehilozen foe 
and Durty the Refidue and Remainder of the fain Cerm, 
One of the Oaandehiinen afigns bis Interefe tn the Lite. 
Gime of the Father 02 Oanamother ; and the Quekion 
has, TWbether this was fuch an Jntereft Lelled tn the 
Lite-Cime of the Father o2 Grandmother, as wags align. 

Term devifea Wie tt the Life-Cime of the Father 02 Oyandmother? Te 

afignable. {nag armucd, that tt was not, fo2 that tt was a Contingent 
Anterett, until after the Deceale of the Father and Ganv- 
mother, and tf fo, altho’ tt be {uch an Jntereft vetted, ag 
cannot he Defeated by the firft Devifees, and fuch a ong 
as map be releafed tn the Life-Cime of the firft Devilecs, 
pet tt cannot be aligned ober, and feems to be the fame 
Cale, to this Jurpefle, as Matthew Manning’s Cafe anv 
Lampett’s Cale. 

On the other Side it was infifteD that here ts but Wart 
o£ the Cerm carved gttt, viz. 50 Pears and so Pears, ana 
the Remainder of the Cerm refted tn the Devtfo2, which 

5 be 
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he bad Power to vewile as he thounht fit, and the Oecvi- 
fee might align over ; and ftt Manning and Lampett’s Cales 
the whole Cerm was deviled to the Wartpy for Life, ana 
Wwas in Him During his Lite, and nethiny Lut a {ook belt- 
ty tit the Crecutay Dedifec. 

And the Wafter of the Balis was of Orinian, that this 
was an aflignable Interefl, and that the Woiety pawen by 
the Alignment, and be fad be conid net biftingutfh it 
from Welder’s Cafe in the Commentaries; but upon We- 
rufal of that Cate, tt dath not came up te thie, fo2 there has 
no Aflignment by the Erecutoy Ocvifee, but the Cjet- 
ment was bought by the Abminiffratriv ; but However the 
Decree Was accowing to the Wakier’s Dyinion, ut fupra- 
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Burnett verfus Kinafton. Gre) 


WY AJOR Burnett tnarvich Mary Eaton, tho FAD @ garon and 
a qDortwaye tn Fee fo, 1400]. and ather Debts due Rea 
upon Securities. Pansat 
i eae MHAjor Burnett, after Marriane, covenants 

With the Relations of Mary Eaton, that the Wencp vue up- 

on the Mazrtware Hould be lata out tn the Pourchale of 

Lanvs of Jnperitance, which) thould be fettlea to the Gie 

‘pf Major Burnett fe2 Life, Remanter ta Mary Eaton We 

CUife 
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Gdiife fa2 Life, Remainder to the Deirs of ber Wap by him, 
emaluBer ta the Deters of ber Wodp by any other Dus. 
band, Remainder ta the Right Metts ot the fat Major 
Burnett. 3 

Che Mife wag Dead without ue, the Wanepy being vot 
{aid out, bute continuing upon the fas Spoatgage, 

@he Jisinad ig the Detr at La Of Major Burnett, and 
prefers bis Will ta habe this Gonep; the Defendants 
ate toe nert of in and Aomuinifirateys of the Cite, ana 
aifa Deirs at Law ta bev ; and the Duchion was, (ive pan 
Right ta the Wanev? hs 

Foz the Dlaintil it was tniledD, that the Money Bue 
upon the Gsortgane was bound bp this Covenant cf the 
Muskand, and tho the Wonep was net {ald out ina 
wurchale, pet in a Court of Cquity tt MHould be all one, 
and the Boney ould go as the Lan’ would pave gen, 
In cafe the Boney ban Been iatd out, and that without 
aii Quekicn, would babe been ta the [iaintiff, wha wag 
Deir of the Dushand,; and that altho’ this was a Chote 
in Qiten, vet the Dushand. had an ablolute [ower of tr, 
{02 he might bave releated it, 02 babe tued for it and te. 
covered it, mud fo might Gave Boue what be Had pleateu 
with if. o : 

J02 the Defentants tt was tnfiffed, that this tas a 
Chote in Akin, mich being not aitered, would go to 
the Giminifirate of the Cite, and not to the Dusvand, 
and the Dushand could claim i¢ after the Death of bis 
CGife, in iG other (anner than as Adminiitate, ta his 
€Gife; and though wm this Cale the Hustand od turbine 
the Wife, aud did adininiffer ta ber, pet Oyiny before the 
jPregerty was altered tt will go ta the Avmuntiirara2 de 
bonis non Gf the CQilfe; and they alle bab a iegal Biggt 
in this Cale, being Heirs at Law ta Mary Eaton, fo that 
the femal Gutereft of the Wayteane tn Fee was hetted 
in them. Gnd a Difference was taken between an abfo- 
jute Riwht and atemporp Right. dibhere a Wan had an 
abfolute Rinht, there bis Covenant 92 Agreement oula 
bind, but where be bath only a temporary Right, there 
be mul erecute Dis jPower tn that Cime, o2 ecife it 
Would te ineffeual; as where a@ Joint-tenant ancees 
to convey bis Watety, and Dies, the Surbvivo2 hall be 
bound by it, becaule be bath an abfotute Right im the ; 
MWMoiety. § 














But the Husband hath only a temporary Right to the 4 
Choles tn Aéton of the CUiife, and therefore, uniefs he . 
5 doth 
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Doth alter the JOoperty in that Gime, viz. during His 
Life, the Right wil go to the CHife o2 to Her Admin 
firato. 

Cur: Chat the Oecfendants are tntitles to the Dancy 
Due upon this Wortnane, and tt ts not pound by this V- 
greement of the Dushand; it is true that the Dusbant 
muight habe veteafed, 02 habe fued far tt and recovered it, 
and then the Property had been altered; bul as now it is 
it remains a Chole in Aéton, and Hall go to the Aviit- 
ftrato2 of the Citfe. 

Che Husband hath an ablolute Property in all Chattels 
Perlonal of the Wife by the Warviage. 

As for Chattels Real, viz. Leafles for Pears, he hath 
jOower to alien 02 Difpote of them, but tf he Doth not, thep 
furbibe to the Cife, anoif the Husband furvives be tall 
habe them. 

Gs fo, Chales tn Atisn he may releale them, but tf Gag 
he neither veleafes nor recavers them, if the White tur: ; - aig 
Dives the Mall have them, and if he furvives he mali nat Poit Cue 4333 
habe them without taking Admintfration to bis Cite. 353° 

$f the Husband afigns over a Wond due toa the Mike, 
this twill not bind her if He turbives. 

Gs for the Cafe of Joint-tenants, be did not know bow 
far the Covenants of a Msint-tenant might bind the Sur- 
vibe, but tf a Jotnt-tenant Mall grant a Rent-Charge, 
this fhall not charge the Survive, and he did believe a 
‘Bill was never bought to make that binding. 

992. Attawnep, who was for the Wlatnttff, agreed that tf 
a Jotnt-tenant Devited, tt was Lod, but the Reafon ef that 
was, becaufe a CCUM Did not take cffek ttl the Death of 
the Party, and then the Antereft was Vetted in the Sure 
HiVO2. 

But the Low Keeper being cf Opinion, that the {920° 
pertpy of the Money was not altered by the Covenant - 
fo the Will wes dtlifted. : 








Hitchins verfus Hitchins. G11) 


HE Plaintiff having recovered her Dotwer at Law, tora Keeper. 
preferred her Will ta be Ict inte it, and particulate 
iy to fet afide a fattsficd Wotgane which was kept on? 
Foot, and fet up to keep her out of Pafelion. 
At was tnfiften forthe Defendant, thet a TUaman halt 
Have no Relief foz ber Dower in Cguity, in Cale the 


Qqq actp 
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arty tan bar ber at La, becaute it is not Bute to her 
by any Contrak 02 Agreement, but fhe is to met it as 
fhe cat; and cited the Cale of the Zadp Radnor, and Van- 
debende, tuhere a Cerm to attend the Inheritance hati 
keep her out of ber Dower; and it was fo fettled int 
that Cafe upon an Appeal ta the Moule of Lowes. 

Wut per Cur’: Chis fatisfied Wortgage hall net ttand 
in ber Way, and decreed it to be fet afide, and thought 
the Cale of Vandebende a hard Cale. 

Another JPoint was flated, that the bustand by his 
Cl had devited to bis Tite a Part of bis Cate, 
much better in Calue than ber Oower, but did not fap 
in Bar af her Dower; and the DQueltton was, Wether 
this Hould bar her in Equity 2 and they cited the Cafe of 
Lawrence ait Lawrence, ante Cafe 306. that ft fhauld, 

Mut per Cur: Jt thall not, for whatloever is given her 
bp Wt hall be intended a Bounty, and not in Satis- 
fation of what was ber Right, untets it had been fo 
erpefied. — 
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Yate verfus Fettiplace. (312) 


( “IR Rowland Lacy having mortgared Jart of Hig Lord Keeper, 
Ge, Cilate ta Calanel Heyton fe2 r1coo Pears, faz fe- ae of the 
Bb Curing 6000]. made a Sritlement of his Effate ta 
pimfeif foo Life, Remainder ta his Son and the 
Heirs of his Body, RemamBer to His ston Right Heirs, 
and afterisarts made bis Cail, and therebp gabe bis 
Daunhter Arabella goo |. for Her Wartten, tf the marry with 
Confent of ber Mother, (otherwife Lut 10001.) ta be pain 
at ber MWarriaye o2 Awe of 21, and appotnted that the 
mortgaged Cerm fhould be kept on Fost for the better 
rating of the Legacies. Arabella Dies at the Age of fit 
Pears, the Lady Lacy, her Wether, took out Aomintfra- 
tioit, and married 992. Yates the [Platntiif, and afterwarts 
mate her Wil, and 992. Yates the Crecuta thereet, wha 
took alfo Letters cf Aomintfratton to the fatD Arabella ; 
and the fale Queliion was, Chether M2. Yates, as AT- 
miniffrato2 to Arabella, was tutitied to the fad 4ccol. g2 
any Part thereat, 02 whether the Lenacp was funk foe 
the Wenekit of the Meir, Arabella Dying befoze Ctucnty-sne 
02 Barriage ? 
no they both ayrecd that this Legacy was funk £02 they eoacy to the 
MWBenefit of the Het, it being by the fatd CAL to be rail Adminittrator, 
ed out of Land, tras much as he appointed the moztgagen 
Cervm of 1roco Bears to be Kept oi Font for rating . bis 
Cae 
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Lenacies ; and firte my Lew Fawler’s Cafe, tt 
Hath been the cenfiant Jotice cf this Court, that 
Wwyere a Legacy 02 Portion by CAUl o2 Oeed fs appsint- 
Poft Cafe322- om tg be raifeo out of the Lands, there if the Iarty dies 
before it is gapable, tt hali fk fo2 the Wenekit of the Heit. 

And although the Wortgare Leale, out of which itis ta 
Le rated, be but a Cerim fo2 Pears, pet tt ts not a Cerm 
In Ocis but a Cerm attendant upon the Inheritance 
atter the Oebt path and the Cruls performed; if it Had 
been a Cerm tn Gols tt Had been a Chattel and Perional 
Cftate, but itis tat fo bere. 

4t teas anreed that a Leacpy out of Land is net reca- 
berabie in the Cecletiafitcal Court, na ine than thep 
an fue there fo2 anp Crul concerning Land which they 
pave ne Wotver of. 

Gnd the Low Keeper Held, if thts haa teen a Lewacy ta 
ke paid cut of the JOerlonal Cffate, the Plaintife could 
babe fad no Witle to tt, becaufe wf ts given upon a 
Contingency, which not happening tn the Life-Cime of 
the Wevatee, was neber vefied in her, and fo could net 
no ta the Admintffrate2, foe the never marricd 192 came ta 
the Gwe of 21, and this ts a Condition precesent, anu 
nui one as if he bad fata, t€& my Daughter marry wip Con. 
fent of mp Ciiife, 3 mite ber acool. ; 

Che Beafon why a Legacy o2 Jortton, charged upor 
Land, hall fink tn the Eftate fo2 the Genet of the Deir, 
where the Wartp Dies before it becomes payable, and that 
not to De fo when (€ is charged upon the Jocrfonal Cikate, ts 
becaule the Deir 1s maze favoured at Lawandin this Court 
than an Execute o2 Apmintfrato2, and becauie the Deir 
ig looked upon to be the Stay of the Family and the Sup. 
port of ft, when an Crecute2 o Adminiftrato2 ts foimetimes 
a mere Stranger to the Family, as inthis Cale. If a Le- 
nacy be piven to a young Oirl when fhe marvrics, and the 
matties before fhe is viri potens, the hail not pave it, fo2 
it mutt be titended a conrplete Warritane. 

Ano the Low eeper faid be fat no Reafon for the 
Difierente which is commaniy made between a Legacy 
; miven to A. ta be paid when the hati come to the Ane of 
ee 39 e122 and a Leracp given to ber tehen the hall come to Age, 
Swinb, 300. £02 He fata tt feemed very abfurd to make two different 

Confttuions, when it cannot be thought but the Ceitatoe 
mul mean the fame Ching. 

Gnd altho it tuas here infiffed upon, that this Patten is 
charged to be raifed out of the motgaged Cerm, which ts 
a Chattel, andbp Canfequence, Ceftimentary ; pet it was 

5 anfwwered 
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anlwered that tt ts not a Cerm in Grofs, but, when the 
Debts and Portions are paid, ts attendant upon the Iubert: 
tance, and fitch a Cerm (s not forfettey as a aeia 
Citate 02 Chattel in Orels ts. 





William Bromley, E{q; verfus Fettiplace. (313.) 


Sit Rowland Berkley having fue only Daughters, Cet- Lord Keeper. 
OS tled bis Eftate upon Cruftees to fell, fubjed never Wal f the 
theleis to a Power of Revocation; afterwards upon the *° 
Marriage of bis Daughter with the JPlaintiff, by Deed, 
reciting that bis Intent was, that the Bano of Cotte- 
ridge In Queftion, Mould wo to the Iflue Wale of the 
Plaintiff, be thereby anrecd, that (£ the Platntif theuld ve 
minded to purchafe the fame to fim and bis Deis 
he whould have tt fo2 15001). cheaper than the veft ur- 
chater would give fo2 the fame. 

Sit Ro. Berkley afterwards made His Util, and gave 
the Complatnant 1500). ta be vatled out of this Wann2, but 
DID NOt mention whether it fhouln be in Gatisfation of 
the rsool. anreed to be allowed the JSiatnciff in cafe be 
would purchale the fame. 

Che Plaintife preferred his Wiil to babe che Axreement 
erecuted, that he might purchale the fat Dane, and have 
an Allowance of the rs00l. And here two Ditcitions were 
made. 

ift Queftion, Tbether this Agreement cuntt to be eres 

chited in Specie upon the Deed of Covcriane, as it fo food, 
Siete any Relation to the Cdill? 

2d Quefiion, Cbether the rsool. given by the Cuil, 
Mould be intended in Satisfakion of +5001]. ayrecd tu be 
allowed the Jplaintiff, in Cale He Thould purchafle ? 

€o the firfi Queftion it was held, Chat as it ffoad 
Dareiy upon the Deed, this Court would not execute this 
Agreement tu Specie, for this Court will nove erecute att 
Agreements in Specie, but will confider, upon Circume 
ffances relating to the fatd Agreement, the Realonabienets 
and Cquitablenels of erecuting the fame, and will in ma 
ny Cafes leave the jarty to bis Remedy at Law to re. 
cover Lamanes only for not performing the fats Saree: 
ment. 

And the Reafon why they would net erecute tt in this 
Cale, was, hecaufe as tt appear’d upon the Face of the 
fato Agteement if would net anftuer the Intent of it, it 


Rrr being 
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feing Declared by the fad Sir Ro. Berkley tn the lard Agrecs 

niet, that t¢ was intended that this Manor thould yo to “| 

the Jffue Wale of 992, Bromley, and 952. B. having been i 

marricd 22 Pears, and having no Sflue Wale, it was platy 
: the main End of the Aurecinent would net be antwered by an 
see" Erecution in Specie. 

Gndit was fais bp the Low Keeper, fo2 anether Realon 
He could nat be for erecuting tt, becauie be looked upon 
IC aS tmpradicable fo2952. B. to have tt at 15001. lels thar 
the bet Purchater weuld gibe, becaule tt was tmpotible 
td know that the beft Jurchaler would athe; for it could 
het Le expoted to Sale before a Wafter ta the Bet Purchis 
fer, becauie whseber MHouly bid foe the Cftate was not ta 
have it, becaule 992. B. was ta have it 15001. cheaper. | 

Ft wes (aid, thac generally this Court will not ereeute | 
an Agreement th Boecie, but when the Aqreement ts {uch | 
that an Adion ae Law wwiil ite fox Oamayes for the Man- | 
performance of it. 

But th fome Cales that tuill not held; for tf a Wartt- | 
ane Agreement ihould be fo iil weeded, that an Ation would | 
not tic at Law fo, the Weach of it, pet this Court will 
Decree a JPerference. 2 | 

Gnd fometines (per Wafker of the Rolls) fublequent Ac- { 
cidents bifchatse the Erecution of an Ggreementin Specie, | 
and cited the Cate tn Ficzherbet, Subpoena 23, Cited tn Shel- 
ley’s Cafe, 1 Co. cc. tabere ii "oBan being lick Direted his 
€ruffees to canbep to pis Daughter, end afterwards had | 
a Gon bow, and dies, the Cruffees Hall convey to tye q 
Seon, and net te the Daughter. | 

G@no be held tikettle that 952. Bromley might habe dil 
charged thts Aureement by Jarsi, in as much as it was. . 
faid, if he fhould be minded to purchafe, &c. 

Ca the fecond Queftton, Mibether this 1500 |. given hyp the 
CHU, Houid be tntenved in Sattsfakian of the rs00l. men: 
tloieb tn the Anrecinent, o2 whether 992. B. thaula habe 
oth? Andit wes clearty held that He (hould not, in as much 
a9 the rs00l. fs ta be ratfed out of the fame Lands, and 
the Lands are therehp otherwife difpofeo of, fo that tt 
could net be tntended by Sir R. B. that be Hhould have both. 

ie eree But a Queftion arate, Whether the Plaintiff Bil be 
ome aamitted to read Witnefles to erplain the Ceftatars 
Meaning tu that Particular? And alledgyed that t¢ might be 
fo Done; the Dueftton bveing only touching the Perfonat 
eftate, thaugh it could not be fo tn a TU touching Lands, 
becaule by the Statute fuch Ci mut be in CUciting, and 
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41a Averment Mall be received out of the CUill, but as fo 
a JOerfonal Eftate it Had been fo Done in mp Ladp Gain& 
borough’s Cale tn this Court. 

Co which tt wes arfwered per Cor’, Chat what was 
reav there was tn Afftmance of the Law upon the Mill, 
which was to carrp the jacrfonal Eftate to the Crecuto2, 
and that Cate food fingly by tt Ceif. Wut tn the Cafe ot 
the io20 Falkland @nB Cary it was Denied that Letters 
Mould be read to erplain the Agreement, thaugh it wag 
then infifted on that Letters were in Writing, and fo moe 
certatn. 

And the AMafter of the Rolls cited the Cafe of Leake and 
Randall, 11 Vernon's Cafe, tn the fourth Report, that a 
Collateral Ching deviled by a CAtil, could not be averred 
to be tn Satisfasien of Dower, uniefs it Tid appear fo 
to beby the (ill; buthere the 15001. veviled Was not colli - 
teral, beciute tt wastoarife out of the fame Land. 

Che Platntiff s Will was Dihnifled as to the Crecuting 
cf the Agreciient tn Specie, but was offered a Decree for 
the 1500]. Legacy, tut then was to be injoined from po- 
ceeding at Law, and had Cime to confiner whether Le 
wouln take It 02 not. 





Phillips verfus Phillips. 


T was Held by the Low Leeper, that if a Lewatee ac: 





244 


Averment. 


(314) 


Bill on a 


cepted of the Crecuta a Gill upon a Goalawnith, and Goldimicn. 


the Legatee DID not Demand the fame of the Ocldtimith, 
and after the Oolo{mith beaketh, that in this Cale the 
Lofls fhall be te the Lenatee ; but tf the Legatee Demand- 
eth it in conventent Cime, and the Galo{mith soth not pay 
it, but beeaketh, then tt Hall not go fo2 Joapinent, tut the 
Legatee map retort back to the Erecuto2 fo2 bis Legacy. 
And it was fatd in this Cafe, that four 02 fe Oars Hould 
be a convenient Cime fo2 this jsurpofe, 
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Herne ver fus Herne. 


that Wonep, which he received as Cruffee, wag 
agually invefted in the JPurchafe of Lands, which, 
if it bad not been inveted, would Habe been tub- 
fet to the A of Diftribution, that pet thofe Lands were 
not liable to be diftributed;, and cited the Cafe of Kirk and 
Webb, affirmed inthe Doule of Lozdg, Ante Cafe 300. 


(315.) A. LTHO’ tt appeared by the Juntettate’s oun Books, 
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Squier verfus Mayer. (316) 


P ELDthat a Furnace tho fired to the Freehalh, Lord Keeper. 
S and purchaled mith the Doule, and allo Days Heirand Exe- 
nailed ta the Widlis, wail no to the Erecutoz, 

atta net tothe Deir, andis Betermined, contra: 

rp to Herlakenden’s Caic, 4 Co. q’il dit nett ley quoad premifla. 






Duchefs of Cleveland verfus Executors of Geo. 
Dathwood. G17.) 


CHE Zuchels haviny 4.700 1. per Ann. granted to HEL Lord Keeper, 
ana ber Deivs by Ging Charles I. out of the CEretfe Matter of the 
92 Cuftsus, and having Decafien ta vowrew a Sum of 6 
Money, $2. Grey, wha was Gentleman of her Wale, pra-Srerc. 
cuved the fanie of wie Rogers a Qecrivener, wha was tate 22. 
gloved to {et aut Werney fo the Maid Crecutors, and gave Pot Cale 3so- 
Him rool. faz JDacuration, the Security niven fo2 rt was 
cut of cis 47001. per Ann. a PDapa2Qtion twhereaf was fer 
avert, to be Pearly applicD towards this Dedt, til the 
whale Wetncipal and Interel was difcharaed. 
992. Rogers Had received 29c0]. f62 the Cle of the Ere- 
cutars, and gave bis Becetpts accaingiy, and bad ac- 
sift countes 
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counted to the Erecutas fo2 above 17001. but about 11001. 
remained in his Dans unaccounted fo2, and he died tne 
felvent ; and the only Queffion was, Thether this Lofs 
Hould fall upon the Ouchefs o2 the Erccutas ? 

And ft appearing that 992. Rogers was Ament for the Ere- 
Cutors, uct only in this but tn other Affairs, and that he 
tranflaten this Watter on their Webalfs, fave the iritinys 
erecuted, and pay the Waonev lent, anv the Money was 
appotuted to be paid at his boule, and the TUvitings being 
left with Din, and for all that appeared continued at his 
Houle; they were both of Dpinton, that the Lofs cought 
to fall upon the Crecutwas, and not upon the Ouchels, 
who, fo2 all that appeared, was an utter Stranger ta Ro- 
gers befowe the Wawawing of this Maney. 

Gnd the Water of the Wells tagk the Difindion which 
He aid had always been allowen; that t€ a Bond be lett 
with a Scrivener, that is {ufficient for Him te receive the 
Jncipal and Interel, and the Delivery up af the Wana 
Is a fufficient Difcharne to Him that paps it. 

Wut tf a Wartwane were left with a Scrivener, this ts 
a fufficient Guthoty ta him ta veceive the Intevett, but 
not the Ieincipal, and the Oclivery up ce the Wortrare 
by himis no fuficient Dilcyarge to the WDoatgayo, be- 
caufe the Eftate suyht to be reakigned, which cannot he 
pone but by the Party Himfelf. 

But the Low Keeper fain he fa no Keaton fo2 this 
Difference, but that tu Equity it would be all one, the 
Boney betng veally patito ta the Perfon whoa had the 
Deeds tn bis Cultody ; but the Wafter of the Wolis feem- 
cp to be of a contrary Dpintan. 

But howeber, here the Boney was tobe pad by Wnfal- 
MentsJOr.uncipal and Intereti tarether, and it was plainhe han 
accounted fe2 Part ta the Erecutors, and no Countermana 
Had cher been piven, and therefore thought tt veafanable that 
WHat was pad to Rogers Hhould be altowed ta the Ouchels 
on Account, her Bill, being to revecm. 


Kimpland verfus Courtney. 


A joetlen of Lands fo a Cerm of roo Bears, Devileth 
¢ the fat Lands to B. fo2 so Pears, tf the Hatt fo long 
live, and after the Deceafe of B. Devileth the fame ta C. anv 
C. afinns bis, Interek to D. and. the Queftion wes, ihe: 
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Jt wag objeved that it was not, Becaule tt was but a 
Wotibility, becaule tu the Eve of the Late an Citate fo2 a 
Man's Life ig greater than a Germ for Pears, and the 
Lougth of the Cerm will not aiter the Cafe ; and atrba’ by 
rclumption the Cerm fer filty Pears weuld iat longet 
tyan the Life of B. pet B. might out-libe the Cerm, anv 
then be was ta take an Cifate for Life by the Devile , and 
altho’ ti Lampett’s Cafe and Matthew Manning’s Cafe, tt 
was Held that a Cerin witeht be wevifen ta gue fe2 Lite, 
the Remainder to another, pet it ts there held that the Ree 
nidinwer Wan had but a Poibilitp, which was vet afignable. 

But the Low Weeper, having taken Cime te conhder of 
the Cale, Gelo the Afignment to be qocd, and laid ihis 
Was a fironyer Cale than Lampete’s, becaule the frit Devile 
being fo. a Cerm fe2 fifty Pears ontp, the DOcwilar hada 
Remainder tn hint far the Relidue of the Cerm; Bue tn 
Lampetr’s Cale the Ocvile being for Life, the Devitor had 
nothing but a mere Polibility, and he fais this is the Cate 
pf Sheriff and Wrotham, 2 Cro. 509. and was ffte Locroft’s 
Cale, cited inthe Reta of Chedington’s Cafe. 

Gino he Held that B. tock no Cffate fo. Lite by Timpit- 
cation, but in Cale he had over-lived the fiity Pears, then 
the Crecute2. of the Oevifor Mould habe held tt During the 
Life of B. as tuben a Devife ts mave to A. and the detrs 
Daie of his Wady, tf he Dies withaut Ifue, thewts B. and 
his Deirs, this will net enlarwe the Cftate of A. fo as io 
make Him Cenant in Cail weneraf, for he Hall babe it 
oniy to him and the Deirs Wale of His Body. 
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Tord Seeer. “ar ©, Shales the Father, having feveral Sons, pucchaten 


the Anberitance of feberal Doules, &c. tn the Dame 
of bis fecond Son, and Died; and the poungeik Son, | 
~ Inbo by the Cuffom of that Wiace ts Deir at Law, poe- | 
ferred big Will agatnit the fecantd Son, to babe a Con- 
Bevance of the Cftate to him, alletying that the fecond | 
Son wes only a Cruitee for his Father, and that be beng 
Deir ta his Father, was intitied to have an Crecution of 
the Crut, and a Canvepance to him and bis Deirs, 
St was plain in this Cafe, and fo proved, that the Ta- 
ther paid all the Purchale Money, and that he had lay ont 
great Sums of Dorney tn Butloing upon tf and eupoeving | 
it. On the other Gide it was paved that the Father, he- 
fore be purchaled, declared he tntended it for His fecond 
Hon, and fame other parol Dilcourle ta that jourpale, 
Cur’: Dilmils the Witt, for that tc ig a fettien Rule in | 
this Court, that whenever a Father purebaleti) tn the 
Rame of a CHiD unpwovided fo, itis intended a JB20. 
nifian and not a ruff, unfels it be otverinife prover, 
and the JOoof fies on the other Side; and tt was allo ; 
before the Statutes of Frauds and JPerjuries, and its t 
flrenger finer, Becaule Declarations of Cruft ought ta be ) 
5 in 4 


Provifion and [& 
not a Trutt. 




















‘In Curia Cancellarie, 253 


tn CGiriting, tho’ tr other Cafes a Cruk twill relult where 
it appears that another paid the Wenep. 


A Wat! mave a Leafe of a Wiece of Gyound, and the G20.) 

: Lefice covenanted ta butla, and having Occalion fo2 ypoer of che 
Money, mortyaged His Leate bp Aflinnment, and died ti Rolls. 
foivent, and the Leffo. poeferred bis Bill again the 
Bortgayec, to compel Him to build and ta erecute this 
Aareement in Specie , and it was Deceeed that the Adeat- 
gagee fhould butid according to the Anreement of the 
Mortgayor, fo that he could not quit the Leafe, though be 
would be content to tole bis Maney, prout dict fuit al moy per - 
2. Poley. 
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Earl of Kildare verfus Kent, & econt’. (321) 


wey Ichard Kent Having devifed 1S Real and er{o- Lord Keeper. 
R nal Eftate to bis recites, fo JPayment of pers paid 
Debts and Legacies, and the Creditors Gaim Share and 
preferred theic Bill to have Satistagion of thete reas 
feveral Debts out of the aid Eftate; upon Hearing oF ference. 
the Caufle it was decrecd that the feveral Creditors fhould Potcate 339- 
come tn before the after, gt pave thetr Debts, aD ee 
tat Clue 
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ceive Satisfotion fer the fame out of the Ceitatoys verfonal 
Eftate, accowving to the Courte of Law tn Wavment of 
Debis by Erecutors o2 Aominifrate.s; and there wet 
Sool. tn the Watker’s Danis, to be diffributed among the 
Creditors, as the Court fhould direct; and the Creditors 
habing preferred their JOetittou to have the & tre&ton of the 
Court therein, it was tnfifted for fome of the Creditors, 
that they bab sbtainedD Jutmments fe. their Debts, that 
they ought to be prcferred to Creditors by imple Contrak. 
Qnd on the other Side tt was tnlifted, that the Cetato2 at 
the Cime of bis Deceale owed no Ocbt upen Juayment, 
and that they, whoa had obtained Jutgments by Contrivance 
againt the fatd Jo. Kent, DIT bp their Bill charye themfelves 
to be Creditors by Band only, and that the Dili was houghe 
on Behalf of thenvlelves, andall other the Creditors of the 
fata Ceftatar; and ad hape, that the lato Ceftator’s Eftate 
Hould ke applied for Gatisfacion of his Oebts, accawing 
to bis CCU, and Hould yo accawdinglp without jDeference, 
@bhare and Bbpare alike; and that they wha had got Jur: 
ments fhould not inake Gfe of the fare to defraud the reft 
of the Creditors ; Whereupon tt was odered, that the fara 
Ccftatar’s real and verfonal Cate (hauld be applied among 
the Credites Share and Oyate althe, without Peterence. 


(322.) Brewen verfus Brewen. 


Ni Brewen, upon his Wertiane with Str P. Winning- 
Deane ton’s Daunhter, tn Cankderation of 4000 1. Portion, 
charged upon fettlen pis Effate af 4001. per Annum, [0 the Cle of bimtcif 
tei fo2 Life, Remainder to bis intended CCtke foe Life, Re- 
matnTer ta Cruffees fo2 rooo Pears, with Remainver to the 
firft and other Sons in Cail Male fuccefively, Rem~atnder 
to his olun right Deirs. a 
Che Truk of the Cerim fo2 1000 Pears was declared to 
be, Chat tn cale He ould {eave no Jue Male, who Hhould 
arrive to the Ane of Cwentp-onc, o2 in cafe the fue aie 
{hould Die unmarried, then to ratfe 3000 |. Foe fuch Daugh- 
ters, to be paid within one Pear atter tHe Death of the Fa: 
ther 02 Wather. 
De haviny Jue by his CUife one Oaughter only, the 
Lands {cttlen for Jotnture being tncumbed, devileth Part 
sf the Tointure Lands to bis Cife in Fee, upon Crout, 
that after the Hhauld make up her Lointure 4001. per Ann. anv 


MHhowld raife 30001. foz her Daughter as a JIogtion, and ae 
e 
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the (atu Fointure made up, and the fatd 30001. rated 02 fe- 

cuved, that chen the Mould conker the ¥nherttance ot what 
Houtd remain ta His Wother B. Brewen. 

Che Onughter preferred Her Will ta have this 30001. pata 
6) fectired, aud pending the Suit pred, teiny about five 
Pears cf Aqe; and the Woather, as Auminiftrator to her 
Oaughter, revived the Gute: And the mati Wotnt was, 
lwhetier thts JDorttan of 30001. fhould mere fo2 the Wenekit 
Of the Dew at Law, the Oaughter oping an Infant, 02 
whether the Wother Mould have it as Adminiffratazto her 
Daughter ? 

Gnd it was aduitted on all Sides, that as it flood upon 
the Oeed of Setticment, the Jdo2tion funk for the Wenekit 
of the Detv at Law, the Daughter oping before it became 
payable, acco2dingy ta the Lod Pawletr’s Cafe, wich was 
afirmed fn the Houle of Lyws ; and that Potnt hath ever 
fince been a fetticd Joint: And fo tt was Held allo tn the 
Cate of Bond and Bond, and of Yates and Fettiplace, which 
Cales went up to the Houle of Los, and were there ve« 
folbed accowIngly. 

And as it foot upon the CUill, it feemed co be relative ta 
the Setticnient, becaule the CUo0s. tumedfately foregoine, 
viz To make up her Jointure, niuftrclate to the Settilemelit, 
02 cife Were not Intelltgihie: Andthis (cems to he a farther 
Security fo the Potton wicntionedin the Settlement; and 
altho’ no Cime be {tmitedin the CU fo2 the Jdayment of it, 
pet a Cime betny timited tn the Settiement, the Cime Hall 
be intended the fame. 

But t£ a JDaation Had been appointed by the CAN, with- 
cut Relation ta the Settlement, and na Cte Had been ap- 
Deeg f22 the Payment of it, tt mult have been payable pre- 
fently. 

But the Low Keeper feemed to hold, that Fit had food 
| fingly upon the Ciill, yet betng mentioned fo2 a 1Do tian, 
! and the Daughter died before he was marrtareadic, it Hhauld 
Habe merged fo2 the Wenefit of the Hetr, and no Difference 
| when a JIotian charged upon Lands of Jnheritance ts niven 
| by CUI, 02 when tt ts by Settlement; fez tn both Cafes it 
| fall merne fu2 the Wenefit of the Hetr, tho’ formerly it was 
| Held it would not do fo in the Cale of ACAI: Wut that was 
| fince tefolved in the Cale of Smith and Smith; and that when 
| it 6 niven fo2a JDo2tton, altho’ no Ctime limited, yet tt Hali 
| not be paid till the Party ts capable of Marriage. 

And it was held by the Lod Keeper, and agreed by the 
Water of the Rolls, that there a portion is by Decd op 

Settle: 
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Settiement mate payable at Cinhteen 02 Warriage, and ua 
JD ovifon for Watntenance tm the mean Cime, there tf the 
Father dies before the Partion ts payable, this Court map 
allow a Maintenance, and did tn this Cale allow the Wother 
after the Bate of 100 Warts per Ann. fo? fo long as the 
Dauahter {ihed after her Father. 

Wut if was agreed onall Hands, that where a Lenacyp is 
miven out of a perfonal Citate popable at Cwentp-one oz 
Marriage, andthe Lewatee dics before, tt Hall go to the 
recuta2 02 Aominiftratoy, 

And tfna Cime of Payment ts mentioned, it ts papabie 
poelentiy: And the Low Keeper feemed to be of Dpinion, 
that the Watntenance houid be out of the Interei of the 
Poation; and that tupere it was gapyable in futuro, the Court 
minht ower it to be put out at Antereit, and the Watnte- 
nance to be paid cut of the Interck. 





(323.) Fothergill verfus Fothergill. 


vee. Non R. Fothergill hating an €ffate in Yorkthire and Derham, 
Materofthe LX fettlen pis Effete ta the Cle of his Son Thomas fag 
Power dee. xlle, With Rematnder over, with a Power tor Thomas to I 
tive fupplied. Mit any Part of the Cflate, net erceeding roo |. per Anr. fo2 
Ante Cafe a Aofnture for any Wife he thouta marry: Che Lands tn 
ae "377 Durham betty 180 |. per Ann. and charned wth 1001. per Ann. 
‘ta the TUtdow of Abr. F. fez Her Life, he limits the 100 1. per 
Ann. cut of this Eftate (which being charged with the 100). 
perAnn. was not fuficient in Gainue) and covenants in the 
Deen, that in Cale the CGatue henld be vetewive, that tt 
fheuld be made up out of His other Cilate; and the Cilate 
being Defetive, the TUidow bought her Will to have it fup- 
plied cut of the Yorkhhire Eftate : And it was Decreed that tt 
fyould fo he. 
Qnv it was held by the Low Weeper and WDafter of the 
Kells, Chat wheneber a Conveyance ts made upon a ooo 
Wonkiveration, if there be any Detek tn the Crecutton 
ot it, that this Court bath always Cuppited the Defer; as 
in Cale ofa Feofiment, to fupply the DOcket of Livery, in 
Dedile of a Copyhald, ta lupyly the Oeteé of a Surrender ; 
and much more in cafe of a jDower, as where any Circum- 
ffances ate omitted tn the Erecution of it + And oe Reator 
given was, tecaufe the Cireumitances are tmpofed only, 
that the arty map not be furpatlen in the Crecution of it. 
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And tt was further Held, that Wayment of OQebts, Pzav1- 
fion for a Cite and Childe, Warrtare o2 Wurchales, were 
Conliderattons fo tohich this Court had lupplicd tuch Oe- 
fets: And tha’ f0viliens for CUife o2 Chtideen after War- 
Hane ate not valuable Conkiterations, pet they are moov 
Conliderations, avd were alwavs Heiped tn this Caurt ; 
and therefore where a Ocdile of a Conphald tuas maze toa 
pounger Son withaut a Surrender, be wag always relicwev’ . chan zoo, 
again the Detr at Law; altho’ tt was objected, that the 26:. 
Dette at Law ts as nearly related as his Wrether, anv Ha: 
ving the Lawot his Side, this Court ounht not to interpote. 
but the cantrarp bath been always Held; and le the laine 
Here was reliebed, the Dusband having covenanted that, in 
cafe thefe Lands were not fuflicient, tt fhoula be made up 
aut of the other Cilates twohich he had a Pawer of, altha he 
was only Conant fo Lite of them. 


Crawley verfus Crowther. (324.) 


T teas Heit and anmitted, that tia Man receives a Gelp. Ler’ Char 
A {imtth’s Gill tn Papment fo2 Woney, ann he that re ~ 
ceives the Will never Demandeth it in thee 2 four Days Bere 
tire at the mot, and afterwards the Golofmith Dreaket, cepted in Pay- 
that this Menles hall occafion the Lots to fall upon ibe We- mene. 
ceiver; but tf the Oaldlmith breaketh tn thee Days Cime, 
the Lofs thall fall upon Htin who nave the Will for jpap- 
ment; fo altha’ taking a Ooidlmith’s Wtil ts joaypment 
prima facie, pet it is fubje& to that Contingency, that the 
Bill miay be Had if it be Demanded in thee Oapys Cime ; 
and that the Lo Keeper faid was the Jaffee tn Guildhall, 
when he pradifed there; and it was faid to be fo Heldin a 
Cale betwee Phillips aid Phillips, heard by the WafkKcr of the ante cae 
Rolls, that accepting a Willis no Papnrent, if the Wency 31+ 
be afterwards loft without anv Default of Him that taketh 
it: But in this Cale the jlaintit was offered his Chsice at 
the Gald{mith’s Shap, to have either his Boney oa Bill, 
and be chole a Bil, and the nert ODay the Ooaldfmith boke ; 
and therefore the Lofs fell not upon the Joarty wha patd the 
Money, but upon the Plainti; for it was His own Fault 
that he would not take bis Waney. 

Ft is now likewile Held, and the JOatice ts fo, that ifa 
Wan gives a Mote fo2 Woney payable upan Demand, be 
rieed not prove any Confideration, pifep te 
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Afia Wil be payable ta A. o2 Weaver, it is tke fe much 
Money naid to wehamloever the jQote ts given, that tet tbat 
Gecounts o2 Conditions foever be between the Joarty wha 
nibes the jRote, and A. to wham tf is miven, pet it thaly 
never afte é the Weaver, but he hall have bis whole Wanep, 





(325.) Price ver fits Perrie. 


Lord Chan. FL Was eld, that if an Cftate mortyayed be ance redeem. 
cellor. able, it fall always be fotill releafen oz fegeciofen: Asit 
Mortgage re. © MOWtHAKE be made with a Condittan, that if the Wort- 
deemable. fags? pays the Manepy at any Cime puri wy bis Lite, the 
MwWartragee hall reconsey: Chis map be reteemed by his 
ete after bis Deceale, natwithitandiny the Wedempttan ts 
inite ta the Wortgago2 suring bis Lite only, 

So (fa Mortage be mave teveenia ibfe, upan Dapyment of 
Ante Cae tbe Wartwyaye-monep at acertatn Cay, but if the Waney be 
280. b. not then patd, that if the Wawtwaree wil pap a further 

Sum ta the Wortnang,, that then bis Cifate hail be abls- 
lute, 62 that be will mate Hint a further Canvepance, 92 

any Coping to that Ciket, this Eflate ts notwithianding 
revecmable after the Day of apment, and the Morwigec 
cannot enforce the Dortramwer alter Default toe maac pun 
ani ablolute Cftate, until be faacclafes bint. 


Ante Cafe 
79> 95> 


(326.) Penhay verfas Hurrell. 
Vide Lord T HE Lod ieeper, after Confideration had, and a Cafe 
ey hetngy fated, gabe bis Dpintan, that A. hat an Crate 


Poph.;,  €62 Lite by Implication, and fe the Rematnyers all yoon, 
AmeCoe  ehete being a Freehald to Cupport them, and he went upon 
286, 302, the Cate of Pybus and Mitford, tn 1 Mod. Rep. 159. ant 
307. bought the Book into Court, where tt fecms ta te the Dot- 
nian of my Loyd Coke and Hale, that ag teil in a Fine o2 
Feofiment, asina Covenant to land (eifed, to nwich of the 
Cie, ag a Dan did not Depart with, remained in him; andito 
he fatd ts the 1 Inft. 22. and mabe Judgment accordingly. 
N.B. 3€ this Refolution holds thougheut, there cai 
Hardly be any fuch Ching as acantingent Remainder , farie 
a Freehold be not limited away, itremains tn the Ft caffe, 
in cafe of Feaffment, and fo will Cupport any aA rr: Le 
mitation. 


; | Lady 
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Lady Holcroft verfus Smith. Gerd 


Nucla arifiny whether an tnrelled Oecd Meuld Be Lord Keeper. 
Cwtdence without further Weaef, a Difference WAS, ment 
taken where the Eftate paficth by the Guraliment, ag tr a Evidence. 
Bargain and Sale, there it is an Evidence. but twohere tt 1g Polt Cale 329. 
only fo2 fafe Cuftety, there is nat atherwife than ay inf? “" >>> 
the Party tha lealed. tf, and atl claiming from, By 22 un- 
Der him, and fo far te wal, 


Mrs. Ath’s Cafe. (328. 


Gi E heing founda Lunatich, the Cukody offer was granted Lenatick. 
fo 29s. Windham ber Sifter, ank betug in Cuteny, $52. 
Packer by Foze beaks th upon Her ecpers, antagets her ta 
Church, and there marries Hers And it was Held th this 
Cafe, 

ft, Chat the Warriane of a Lunation path not Determine 
the Cuftsdy of her, for the Cuffsdy map Be continucd nat. 
withfanding the Werriane; end a Chama that ts mar- 
ried aftertwarts becomes lunaticn, the Cuftoay of er map 
be granted: And fo it was Dane in the Cafe of 392. Fane ot 
the Temple; the Cditfe habiug alegarate Oower, by Foquilitten 
was found a Lunaticn, and the Cuffody of ber mranted at 
firft to fome Friends of 95). Fane, and afterwards te 92. 
Fane §tmfelf, and fa new continued. 

adly, 3t was Held, that a Lunatich during bis Lunacy is not 
capable of Marriage, but tn tucid Intervals He may; ano 
if fucy a BBarriane Houid be Had ouring the Lunacy, the 
Civilfans held, that bv fublequent Confent it might Be 
made good, ag the Warrlaye of an Fnfant before the Age of 
Ditcretion, may be made geod by a fublequent Aiient. 

adly, Chat the reregative of the Crown touching Fotots 
and Lunatickhs, Was Regium Munus, before the Statutes fo2 
that urpote; and tf was a Outy otwainally incumbent on 
the Crown to take Care of thole who were not capable of 
taking Cave of themfelves. 

gthly, Chat if aLunatick recovers his Sentes, he ought ta 
be velivered out ct Cuitcdp, and for that Purpete may pe- 
tition to be infpe&ed; but that (t was not to be tricd hp Jn- 
{pctton only, but dy examining Clitnefies alic, ta fee eee 

- ee: 
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(329.) 


Evidence. 


Ante Cafe 
327. 
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thee her being reftered to her Senfes was of any Continua- 
ion, and fo like ta pold. 

One Greno’s Cake was cited, wha married during bis 
Lunacy and Commitment, and afterwards that Warriage 
Was Diffoived tn the Dpiritual Court, tn mp Lod Somers’s 


Time; and my Lo Coke’s Dpinion dented, that a Lunatick 


15 Capable of Marriage. 

In this Cale Hg, Ah and her Dusband, and the Parfon 
and 992. Packer, were committed fo2 thetr Contempt to the 
Court, in carrying on this Watter whit he was in the 
Cuftody of the Court, but fhe and her Husband were cone. 
mitted tonether, for tt appeared that the was miybhtilp ve- 
covered per confortium mariti, and was very fedate ii Court, 
but not vifcharged ttl further Criat. 


Lady Holcroft €F al’ ver. Smith, 


OTE; A Settlement of Sir G. Bineon, under which the 

Plaintiffs (who were bis Stifers) clatmed, being loft, 
but being proved tn Chancery by the Plaintiffs themfelves 
thirty Pears fince, wha were not then concerned tn JDatnt of 
Guterett, but are fince tntitied by that Deed ; it was ower- 
cn that a Copy of the Deed Hauld be admitted ta he read at 
Law, and likewile that the Plaintiffs Decpofitions whould be 
at to move the Deed, altho’ they now claim under the 

eed. 


5 DE 
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Chafe verfus Box. 
(330.) 


T was Held, that if a Danis tndebted to another £02 tora Keeper. 
}aincipal and Jnterett, and payeth Money generally, payment of 
that it Hall be applied tn the fir [lace to fink the Zu- Money, how 
teveft before any Part of the Wrincipal hall be funk.  2PPMed- 
Gna fo tt was Held by the Lo Keeper upon the fame Rea- 

fon, that (fa Man oweth Money upon Bond which carctech 

Iuteret, and a WBook-Deblt which carrieth no Intereft, and 

paveth Woney generally, it hall be applied in the firft JDlace 

fo2 Wayment of the Book-Debt + Wut that was denicd atthe 

Bar, becaule when a Wan payeth Woney, tt hall be apolten 

as he intends that pays it; and therefore where both Iar- 

ties are filent, tt thall be fntended in Dilcharae of that 

which is mort benefictal for him that pays tt, and that thall 

be to fink the Ocht which carries Jnterel; and fata there 

were 1D 2ecedents fo it. 

But it was agreed of all Dands, that if at the Cime of 

the jgayment of Money, he that receives it declares that he 

receives If upon one Account, andhe that pays tt declares 

that he pays tt upon another Account, there it Mall be ap- 

plied according to the Declaration of Him that pays tt. 


T twas (aid, and tat Denied, that tf a Man Devifeth a Sum (330. b.) 
of Moncey to fuch charitable Ces, as he hall Dire hy Charires. 
a Copictl ta be anneredto bis Cdl, o2 by a Ikote in Carr 
Xxx yn. 
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(331) 


Lord Keeper. 


Baron and 
Feme. 
Portion. 

Ante Cafe. 
284.C. 310. 
Pott Caf. 353. 


Ante Cafe 30. 


ting; and afterwards leabes no Direwion, netther by ote 
ner Covicil, the Court of Chancery hath JDewer to difpote 
of it ta fuch charitable Cifes as the Court hall think fit: 
And fo tt was Held in the Cate of 992, Sidrofen’s TUT, and 
the Cale of ane Jones ; but if the CUill petnts at any vartt- 
cular Charity, as fo2 Datntenance of a Schooimatter v2 
poo? Clinas, then the Court ef Chancery ought not to di- 
reg it to any other JOurpole Ut (uch as Is pointed at by the 
CU, as ifthe Devite hata be for fuch Schoci as he 
Hould appotnt, andappoints none, the Court map apply it 
for what School they pleafe, but fo2 na other Jourpefe than 
a Schosi, altho tt map be fo. what School the Court 
thinks fit. 


Rudyerd verfus Nerne. 


Y Qrticles of Marriage, in Confineration of 12001. party 

and fecured to be paid by the Coman, tn Part of Her 
Portion, and alfo th Conlideration of 1200). moe, which 
is Due and papable ta her out of the City of London, the in- 
tended DMusbhand covenants to (ettie cevtain Lands, and co. 
Denants that they are of the Galue of 2401. per Ann. the 
Dushand dies, the 12001. Daphanane-moaney Till continuti¢, 
in the Citp of London: And the Queftion wag, Tipethec 
this r200l. Daphanage-money hould go tu the Tite, o2-ta 
the €recnto2 of the Dusband? 

Fo2 the Crecuto2 of the Husband tf was urged, Chat 
thefe Articles import an Agreement that it Hould be pad ta 
the Duskand, inafmuch as tt appears, that the Jointute be- 
fig fuf— 240]. per Ann. twas accawing to the ufual Courfe 
adequate to the 12001. paid and Cecured ta be pad, viz. 10}. 
per Ann. fo2 eYerp 1001]. and the other 12001). paid and fe- 
Cured, being mentioned toa be art of Her Portion, implied 
that the other JPart, viz. the Draphanage 12001. was ta be 
paid to the Hushantd alto. 

Fo2 the Wife tt was argued, that being a Chole tn Ac- 
tion, it did belong to her by Law; and altho’ they admitted, 
that in Cafe there had been any erpefs Agteenient, it 
would have belonged to the Husband, altho’ not recovered 
in bis Life-time, pet that here twas no expels Agreement 
for that Purpote: And of that Dpinion was the Low 
Teeper; and he aid, Aitho’ an Eftate may arife by Impli- 
cation in a TQill, becaule the Party 1s Cuppoted to be 


inops confilii, pet it Will newer arife by Jmplication in a Con. 
5 Devance ; 
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Depance; and what ts ald in this Oced imports na nig 

than whet the Lao tinpited, viz. chat tye bad fuch a Fortune 

tu the Cyainber of London, and ti he recovered tt aut in bts 
Lifetime, it was his, but ff not, i remained a Chole in ee 
G#ion, and would wa te the Cite; and fa difmis’a the 
polaintils Wii, the Plaintiff being Erecuta, of the Dus- 
hand: Wut mel of the War oifieres fram my Law in 
Optuton. 








Pawlett & ux’ verfus Lady Morley, Lord Her- (32) 
bert & al’. 


a E Lady Morley being Erecutrit ta Sit Charles Morley, Lord Keeper. 
A and the Platntil having maceicd one of the Daugh> pxecuror ro 
ters, preferted bis Will fo2 a Oitributton, Sir Charles Mor- diftribuc. 
ley Having made bis CA, and his Laby CErccutriz, pase 

rooo |. apiece ta his Daughters, and Tome Feels ann 

other Chings to his Lady: And one Queiifen was, whether 

my Lady (ould have the tohele Qurplus os Erecutrir, (02 

altho tt was agreed, that as the Law ts new fettied fince 

the Cafe of Fofter and Munt, that where a particular Legacy 

is given, and no Oilpofition of the Surplus, there hall 

be a Diffributian, yet here it was tnfittea upen, that to 

near a Relation as the Cdltte beimy Crvecutrir, tt could nel ante cre 
but be fuppsted the Ceflatar intended her fanie Benefit bp 28s. 
making ber Erecutrit: Tue i Mags Decreed, that the ha- 

Din a particular Leracy given, Mould wtftrtbute the Sure 

plus; andis tt was fata te had been aleeadyp fettled, cven 

in the Cafe of a Cite Evecutric, ut the Cate of Randall Det- 

{us Bookey. 

But where an ECrecuto2 ts made, and no particular Le- 
acy given, no any Devife of the Surplus, then the Cvre- 
cuto2 Hall have the Surplus; and Maid tt twas held tn the 
Cale of Dir Jo. Packington and Stet Cyril Wyche. 

And a Portion for the jolatntiff Detngy ta be ratfed out of Portion. 
the Rents, Mics wid jOr.ohts, ta be pad ae Cinhtren v2 
Warriaye, tt was Decrecsd that tt Mould be ratfeo by Wart- 
gage; and fo tt (hall be Done tit all Cafes where the Renta 
and JOroOfits tutil not raife te at the Cime it becomes pap- 
able, ind that chen ti the Lite-time of the Father; as where - 
an Eftate ts Itmited to the Father for Life, and attera 
Ceri to Crultees ta ratfe jortians, tf chafe joortisns be- 
come papabie, the Cruffecs way be detrecd to vaile it upan 
the reverfionary Cerm, chenin the Life-time of the Father. 

Lora 
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(333) Lord Peterborough verfus Lady Dutchefs of 
Norfolk. 


Lord Keeper. PT twas agreed, that Oepofitions taken in a Caule, where 

Cenant for Life only was Party, could not be made Gie 
of as Chidence again the Reverfioner 02 Rematnder-man:z 
And mp Low Keeper declared his Opinion, that Depolitions 
taken tna Suit, where Cenant in Cail was party, could 
not be made Ale of anaint the Wfue of Cenant tn Cail, be- 
caule He comesin bp a Citle paramount per formam Doni ; 
and aitha Cenant tn Cail hath a ower over the eftate, 
and may difpole of it, pet if be in a Bond binds Himlelf and 
his Deirs, the Iflue in Catl is not bound; but tf Cenant tr 
Fee ts Party taa Sutt, the Depofitions taken in fuch a 
Caule may be read agatntt hts heir. 


Evidence. 


DE 
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(334.) Grife verfus Goodwin. | 


Jo. and sool. ta his Ogandlon Thomas, and charges 
his Lands with the Payment of thole Lepacies, 
and then goes on, Item, I give to my Grandfon A, 
500], andto my Grandfon B. sool, &c. And the Quefticn was, 
5 Cbether 


Mord Kecpet-) . MAN bp hfs (ill devileth 5001. ta bis Grandfon 
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CUvether the other Lemacies thould be chareed upon the 
Land ag wellas the Leacies of John and Thomas? Gnv 








it was infifted by the Countel that thep Mould, becaute - 


Item (9 aS much aS Alfo, and moze then And, which eniv 
would Have coupled the Cite of the Legacizg ; but trem 
implies moze, and that they Mhouio be raifed tn the fame 
Manner; and here was the me Reafsn to put that 
Confirudion upon tt, becaule the other Levatees were 
the Ceftators Oandchilden, and therefore equally rela- 
ted with John and Thomas, and he feemed to have equal 
Lindnels, paving given them the like Sums, 

Mut per Curiam, hele fatter Lenacies thal nat be 
charged upon the Lands; fo2 nothing ts a moe known 
Rule tn Law, than that a Legacy of Moncey miveng enerally, 
ig papable only out of the JDerfonal Ettate, and nothing 
appearing of the Ceffatays Jntention to charge the 
Lands, the Mod Item will not be fufictent fo, that 
Jourpofe. 

‘Mut Decreed that, t{ the Jerfonal Cftate were not ful 
ficient to pay all the Legacies, John and Thomas fault 
have thete whole Legacies out of the Real Eftate, and 
fhoul® not come upon the Werfonal Cffate, to vefeat the 
othee Lesatees, which was fatd to be the common Cate 
among Creditors; where there are not Affets fufhcient. 
fucy Creditors as have Weal Securities hall have thetv 
Debts out of the Real Eftate, o2 otherwife tie Creodt- 
tors by Simple Contract hal! have the Wenefit of their 
SHPecuritics pro tanto, to come upon the Weal Eftate. 


Another jSotnt was, A Cerm for Pears was (ettied poner 
ets. 
Poit Cafe 350. 


upon BWarriage, by the Ceflators Mites Father, in 
Cru for the Weftato for Life, and after his Deceale, 
in Gruft fo fuch Jerfon 02 Perfons as he Math nomt- 
nate 02 appotnt, and for Ocfeult of fuch Moamination o2 
Appotutinent, in Cruft for his Crecutow o2 Aominifira- 
tows. And the Ceator Devited the Cffate ; andthe Que- 
ftion was, Cihether the Mecvifee took if as Oewifee on- 
iy, 02 by Clirtue of the Crecution of the Wotwer by the 
Ceftatoz? Fo2 tu the firft Cafe tt would be Qitets, but in 
the laft not. 

And it was flrongly araucd that this Cerm Mheuld te 
Aflets, and that it was tn the Wature of a Lepecp onty to 
the Devifee ; and a Cale twas cited betiveeit Thompfon ana 
Townley, where a Wan fold bts Effate and left the Donep 
tithe Dands of the urchalo2, ta he paid to fuch Jerfon 
62 jSerfons as he ee his CUitl Bireé and appoint, 

yy and 
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(335-) 


Lord Keeper, 
Two Chief 
Juftices and 
J. Powell. 


Devife. Eftate 
Tail or for 
Life. 


Poft Cafe 33.8. 


and by bis CUill be Devifed it away; and the Queftion was, 
Clbhether this Money fhauld be Affets o2 not? And decreed 
that it hould, and that Decree affirmed tn the Daule of Loads. 

Che Low Keeper agreed that Cale, and fad it was a 
Lincolnfhire Cafe, but differed this Cale from itt, becaule 
there the JPurchafle Woney was, upon the Sale of his e:- 
ftate, once bis own Deoney; and a Wan hall not, by {ettle- 
ing HS on Money itn that Banner, oefeat his Creditors, 
by making tt no Affets ; but here this Cerm was never in 
the Ceffato2, but fettien upon him by his Mites Father, 
with a Power to difpole, and he having Devifed it, it ts 
an €recution of bis JOower, altho’ it be Vevifed without 
any Reference to his Power, and therefore he was af DOpt- 
nion it thould not be taken as anp Part of bis Ailets ; and 
Decreed accordingly. 


DE 
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Bamfield verfus Popham. 


PON a Motion fo2 an Injuniion to ftay Cdafte, 
a Queftion arole, Wibether 992. Popham was Ce- 
nant fo Life 02 in Catl upon this Cale ? 
Che Eftate in Queftion was devifed to Cru. 
flees, in Truk for 992. Fopham for Lite, with Remainder 
5 to 
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to Hts irfl and other Sons in Cail Wale fucecyety; p2a- 
pided that if 952. Popham fhauid dte without Deirs Bale 
of His Wobp before 21, then to go te 992. Bamfield, &c. 
Aiterwards be makes a Codie, wheretp he declares His 
Mind to make fome Alteration fn his C4, and thereby 
Declares that tf the Eftate Cail given to 992. Popham by fis 
TUUll, fhould Determine before 21, that then Sir F. Popham, 
the Father cf 92, Popham, fhould have it fo2 bis Life. 

Che Ceflato2 being Oead, aud G92. Popham having ia- 
Jfiue Wale felled Cimber, and Bamfield being the Remain: 
Det Man, preferred wis Wil te have an AnjunFten to fay 
Cdatte. 

ft, JE Was argued pro Quer’, Chat 952. Popham Han but 
an Witate ter Life, fo2 tt was fo erpreisly deviled to hime 
with Weinaiiders to bis fir ant other Sons, &c. ana that 
the dias in the JOrovifo and Canictl houis net carry tt 
farther, to make bim Cenant tn Cath, and chat it would 
be to no purpafe to make fuch) an Ereokition, becaufe the 
Dewile ta His firl and other Sons tu Cat] Wale, would 
continue as tony as be bad any Flue Wale. And Dyer 
171, Storch Der{us Frenfham, Was telicd upsn as to this 
Joatnt, that an erpeets Citate Deviled, Mhould net be en. 
jarged by the Smplicatton of tublequent Cliows; end citer 
jikewtle 3 Cro. 313, Clerke Berftts Day. More 593. Ow. 148. 

Mn the other Gite it was fatd, that an erpicls Efate 
Deviled map be enlarged by fhe Jinpitcation of liblequent 
Claws, vs Were an Cflate 15 Devited to A. fa2 Life, pwo- — 
biden that tf he Die without Sfue, t¢ Hall qo to B. though 
by the firfe Cos, it be but an Effate fo2 Life, the latter a Ven 
make itan Effate Cail. Welides it was faid thee there, pun. oz. 
was a Very material Otfierence between the Cftate to 2. 
Popham {82 Life, with Rematnver to bis fit anv other 
Sons ttt Cail Wale, and a Ocvile ta Him and the Meirs 
aMale of bis Wady, as ta the Perlons wi were ca take. 

Foz iu the firtt Cafe, tf 952. Popham had Died, His Ute 
being enfeint of & Son, who was afterwards how; thts 
potthumous Bon could never take, becaule (€ was a con- 
tingent Remamder, and defeated by the Octermination of 
the particular fate, before the Son twas in efle ; but in the 
fatter Cafe where the Devife is to him and the Deirs 
Wate of His Body, the pofhumeus Son Hall take. 

Gna altho’ a CAMl tn CUciting ought not to be erpotnten 
by Satter dehors, pet one Jart of it ounht to be erplaincen 
by another, and the Intent of the Cefiator ought to be 
colleted out of the whole (ili and Codicil ; aid finte the 
Cefator himlelf had called it an Citate Cail m the Co. 

DIicil, 
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Dictl, be Had Ly that declared hie Intention that tt thould 
be fo. Che Authoatties cited for the Oefendant were 
2 Cro. 448. 1 Foll. 836, 839. 9 Co. Sanday’s Cafe. 

Che Court took Cime to the nert Cerm to confider 
of It. 








336.) Attorney General verfus Bamfield. 


Lord Keeper. NE Queftton tas, a Debtle of Goods was made ta 

Devife to the A. fo2 Life, and after bis Oeceale to the Jofterity 

Potterityof A. OF Thomas Bamfield; and the Ducftion was, Tbether bp 
Girtue of the Cow Pofterity, only Deltendants from 
the Body cf T.B. thowld take, viz. Childen and Oand- 
chilnaen, 02 whether be Having no Fflue, it fhould go to 
Collateral Relatfons? Che Low Keeper was of Opinion, 
that tt went only tothe flue of the Body, and thatit a 
Ocvile were to A. and bis Wofferity, tc would be only an 
Cftate Cal. Wut the Water of the Ralls thounht that 
a Ocvile ta a Ban and bis jPofferity would create a 
Fee; whereupon the 10 Keeper ordered them to fearch 
if they could find any Jozecedents. — 


(33) Floyd verfus Buckland. 


Matter of af] Pe Jlaintife Having a Dele tm Monmouth-ftreet, a- 
Rolls. reed with the Defendant fo2 a [tece of Ground avd- 
Statuteof - fOlnina, to take a Leafe cof him fo as long Cime 2s be 
Fraudsand ad tn the Woule; and thereupen the [Plaintiff entered 
Perjuries. upon the Ground and built a Wall, and made a Gauit, 
&e. fo2 Conventency of His Moule, and when he had fo 
pone, the Defendant refuledto make him a Leale ; where. 
upon the JPlaintiff peferred bis Will to have an Crecu- 
tion of the Agreement, that the OefenDant might make 

him a Leate. 
Che Defendant pleaded the Statute of Frauds and jer- 
juries, the Anreement being only by Parol, and no Q- 
greement in. Writing; bis lea was over-ruled by the 
Low Keeper, and the Caule coming new to Dearing before 
the Wafter of the Rolls, he decreed the Defendant to per- 
foam the Agreement and to pay Cotis; and fald the Sta- 
tute was not made to encourage Frauds and Cheats ; ana 
the Plaintiff Having laid out His Woney tn JOurluance of 
the Agreement and taken JOofletion of the Land, eh £ e: 
5 cndant 
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(Labinltdhi baie Netniiasincen saben ee Ll 
fendant ought to erecute a Leafe for as iony Ctme 2s 
the Plaintiff Had tn His Houle. And the Cale of one 
Butcher was cited, where a Parol Agreement was Decree, 
JPofichion betny delivercd tn Parluance af it ; andliketwite 
a Cale decreed by the Lod Nottingham, where a Deed was 
fealed fo. Security of Wonep borrowed, and the Oced be- 

tug abfolute, the Defendant promiled to feat a Defeasance, 
and afterwards refuling, a Will was preferred to comped 
Him, and though he tnfiffen upon the Statute of Frauts 
and Perjuries, he was Decreed to eal a Oefeasance, tho 
there was na Agreement tn Cdiriting fer that Jourpete. 


pean 
Poft Cafe 9 +2, 


Popham verfus Bamfield. (338.) 


T HEY ail deithered theit Opinions feriatim, that tf WAS Lord Keeper, 

but an €ftate for Life, ana the Reafon thep went C.J How. 

was, becaule it is exprefslpy Debifea fo2 Life, and robs. 
being fo Hall never be enlarged by Tmpltcation, although ¢: J Ben 

bp AN Mows it might; as where an Eftate fs Be- J Por" 
pifed to A. fo2 Life, the Remainder to the Deirs of his ae Cale 
any, this is an Eftate-Cail bp expels Cows. ANDI Ts. 454, 

Here DID not appear any Antent of the Ceftato2, to make Raym. 28. 
it an Cftate-Cail ; for the Cows, If he died without Heir 

Male of his Body, are applicable to what tent before, that 

is to fay, fuch Deirs Wale as he had limited t¢ to betoe , 

fO2 one could take as firft o2 fecond Son, but fuch as bag 

Heir Male at the Cime he was to take; fo that tn com- 

mon Parlance t€ was an Antal, and was fo called, and 

the Cows were truc th a relative Senie, bute not in an 

abfolute Senfe. 

Gnd as fo2 what was alledyed, that a POohumcus Son 
would bp this Means be Defeated ; admitting that ta be fo, 
the Jnconvenience would be greater the other way; for ir 
It ere Conffrucd to be an Cftate-Catl, tt would te tn the 
Power of the firftt Son, when he comes tnto [Pcfichion, ta 
bar all the Remainders by a Recovery. 

And though tt be called an Cftate-Cal in the Codicii, 
that wil not make tt fo tn Cale tf were not fo before, 
fo2 a falle Recital will never alter an Eftate fram whar 2 Ver. sz 
It twas before. 

Gno the Low Keeper and Waiter of the Rolis twere of 
Opinion, Chat the JPottiumous Son could not be deteat- 
eninthis Cate, becaule the lewal Citate tn the Cruftecs 
Would fupport tt. 

“2z And 
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Qnd as to Sunday's Cale 9 Co. where it as fain an E- 
ffate-Catl was created by Implication there was no er- 
pets Cate limited for Life, but limited generally, which 
theunh of tt felt tt would habe carrvicd only an Eftate for 
Lite, pet tt was capable of being tnlarged by Implication. 

a ones in: Gnd Holt fatd, the Cale of Lifle and Grey, which ts fain 
in 2 Jonesr1q to be rebericd in the Crebequer Chamber, 
Was not reverfed, but affirnien; and fo tt appeared upon 
the Roll, which be Had cauled to be fearched. 

Che 10.0 Keeper fad, where an Citate was Created bp 
Jinplication, it mutt bea necefarp Jmplication,as a Oevile 
to tie. Deter atter the Death of the CHife, the Wife takes 
an Eftate fo Life bp Jinplication of Meceflity, becaufe it ts 
plain bis Intent was, that the Heir hould not have tc tily 
after jer Death. 

Chey all agreed that Alexander Popham Hav only an €: 
fate for Life, and not an Cftate-Cail. 





(339.) iH was cited by Dobbins as a Cafe now fettied, upon 

Confideration had of all the foxmer Cates by this Low 

Keeper, tn a Caule Detteem Herbert and Herbert, that 
Da ey Where Lands were devifed fez Japment of Debts anv 

Legacies,  Lewacies, that the Debts being Cuch as had noLten upon the 
Ante Cafe Land,as Debts by Stmpie Contra, &c. the Debts Hhhauid 
PRep.c, Dave no Waeference; but if there be not fuflicient to pap ail, 
248. they hall be patd tn JO2oportion, aithouch it wag othertwife 
Held in the io Nortingham’s Cime, who uled always to 

fay, that a Wan ought to be Fue before he was WBoun- 

tiful ; and fo the Courte of Couity feems fince that Cime 


to be fo fettien, 


Lord Keeper. 
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Gerard verfus Gerard. (340.) 


the Duke of Somerfers Differ, and Four thouland Portion when 
Pounds Portion, fettles an Eftate to the Ute of % 
bimfcif for Life, and then to bis Lady fo2 Life, and 
fo to bis fir and other Sons in Cail; and tf he ould 
Have no Jflue Wate tithing at the Cime of his Deceale, 
then to the Cle of Cruftees fo. Five Hunded Pears, 
upon Crufi to raife Fibe thoufand Pounds for fuch If 
fue Female, if but one, at ber Aye of Cwentp-one Pears 
02 Dap of Marriage, which whould fir happen after the 
Deccale of Sit Charles and His Lady; fa as that tf uch 
Marriage was Had in the Life-time of Her joavents o2 
Orandparents, the fame ould be had with the Content of 
the Parents 02 Orandparents. 

Sit Ch. Gerard Died, and the Daughter arrived at the 
Ane of Ciwenty-one Pears in his Life-ttine, and mp 
Laay, the Wother, t9 Mil bing ; and the Daughter pre- 
ferred her Will for ta habe Her PPeation ratied. 

Ft was objeted by the Defendant's Counfel, Chat this 
ought not to be ratfen till after the Deceale cf my Lady, be- 
caule this Germ diT not take Effet th Woeion tilt after 
ber Death, and it ts appointed to be ratled out of the Rents 
AND Pets, &c. and (F(t might be vailed tn the Lite-time of 

the 


S: Ch. Gerard of Harrow, upon Dis Warviane twith bord Keeper. 


Bap 


(341-) 


De Werm. S. Fill, 1703: 


the Wother, tt might fo babe Lecenin the Life-time of the 
Father, which would be bery unreaflonabie. 

Sut to that tt was anftuered, and held by the Court, Chat 
in this Cafe it could not be pretended to be raifed in the 
Life -time of the Father, becaule the Cerm, which was the 
Fund to raile it, refed in Contingency till after the Death 
ofthe Father, becaule the|Cerm was ta vet upon dis dying 
without Wue Wale, and his leaving Ifue Female; but 
where a Cerim did velt, tho’ it was in Weverfion after the 
Deceale of the Father, pet when the Money was mane payp- 
able at a certain Cime, as at the Ane of Cwenty-one oz 
Marriage, there tt had been decreed to be ratled even tn the 
Life-time of the Father; and fo tt was tn the Cale of mp 
Lod Tracy : [And a Cale of Heliard and Jones was cited, 
where it was fo refolbed in an Appeal to the Daule of Lows. 
And altho’ the fir! Claule fo Payment of the eation, Hav 
it food fingle, bad been pretty plain that tt could not have 
been patd till atter the Deceale of the Father and Mother, 
pet by the fubfequent CUlods it feems to be intended, that 
It Hould have been patd tn their Life-time, upon Warciage, 
in cafe fuch Warriane was had with Confent: And fo the Jn- 
tent appearing upon the whale Deed, and betny fez a jPo2- 
tion, it was owercd to be railed by Sale, tn cale Sir Ch. 
Gerard DID not pap it. 


Anonymus. 


Popeater Having pawined a Jewel [02a Sunt of Boney, de- 


in Aid ofa 


Legatee. 


pifed the Jewel ta B. and made C. his Erecuto,, ann 
gave him all big OGoors, Chattels and perfonal Crate, 


Polt Caf. 347+ atter his Debts and Legacies paid: And the Queftion twas, 


Wibether B. ould pay the Debt for which the Jewel was 
pawned, o2 whether it thould be paid out of the perfonat 
Eftate by the Erecutoz? And decreed that it hould be pain 
out of the perfonal Cftate, and that the Legatee fhould have 
the Jewel difcharged of it. Chis Decree was afterwards ak- 
firmed in the Houle of Lords, come dict’ fuir per Crawford, 
wha was of Counfel init, a Scotch Caufe. 





Term. Patch. 
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Dimock’s Cafe. (342:) 


4 Manor, to Which an Advowlon was Appendant; Was Lord Keeper: 
fettied to Sir H. Hobart fo2 Life, Remainder ta Hig Advowlon 
Lady fod Life, Rematnver to their fir! Son, with ™2"8* 
Divers Remainders over; afterwards there was a 
Cerm for One Chouland Pears, created of the Wano2 by 
QE of Parliament, which was LettedD in Serfeant Rawlinfon, 
by tap of Dartmane, for fecuring 23001. which Cerm was 
by the A# precedent te take JPlace before my Lady's Citate- 
Sit H. Hob. dying, bis Lady became tntitled unto the 
Mana, and fold the nert Weelentation to 992, Dimock (tuba 
took the Oant inthe Mame of Serjeant Selby and 952, Ken- 
dall) fo2 100]. whith was patd ta mp Ladp; and Serjeant. 
Rawlinfon joined with mp Lady in the Ooant, becaule the 
Gftate in Law was in bim by Clivtue of the At of Partia- 
ment: In the Grant there wag a PProvilo, that if my Lady 
Died before the Church became void, fo that the Grantee 
could have no Fruit of the Oaant, that the 100]. was to be 
paid back agatn. 
Wy Lady hetny Dead, the Church Lecame valid, and the 
Son of Str H. Hobart prefers his Will to have the Jrelenta- 
tion, and His Clerk admitted. 


4A Se 
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And decreed, that the Grantees moutD peetent ‘bis ( Clerks, 
becaufle a wBortranee is but a Cruffee for the Wortyaraz 
when his Boney is paid; and fa he ts forthe Dverplus of 
the mortgaged Cftate more than bis Boney; and an Anvow- 
fon being a Ching that piciBs 10 jO20fit then the Church ts 
Dod, tt was Decreed, in the Cale of Colonel Jory and 992. 
Cocks, that the Waartrage2 Hhatl Have the Womination of the 
Clerk, tf the Church become votd, and the Moatragce hail 
prefent him, becaule tf the Woatgagee THhauld nrelent, he can 
make na JO20fit of it, and fo it till not fink the Debt, naz 
can be account fo2 it; and that ts the Wealon chat a Guar- 
Dian Hall not prelent, but the Infant himlele Mail. 


343.) | Simons verfus Simons. 


Lord Keeper. N a& Caufle Depending in Chancery concerning the Joap- 
Debts in what 2, MUMt of Sir William Bafferr’s Debts, there being feveral 
Ordertobe Mebts Duchy Mortrages and Judwments, andnot being luk: 
paid. ficient to pap all, the Dueftion was whether the Do rtnares 
fhould be preferred before the Judgments? And the Caute 
being heard before the Waster of the Rolls, he decreed the 
Payment of the Dartwanes befor the Judgments; and the 
Hecree was figned and tnralied: Mihereupoan there was 
aftertuards an Appeal to the boule of Lows; and they re- 
berfen the Decree, amid owered that they Heuld be pain poa- 
milctuouily, according ta their Doty: And fo tt is now 
Held. 
Note; (his Cale FI had Ex relatione 992. Swinborne. | 
N.B. Chis Queition mui be intended of puifne MDoot- 
yares and Judements; for as to the firfl Wartware and 
Juaninent, it never was' a Question but that the firk wit 
take Place, becaufe the firft bath aleral Right, and ands tir 
no eed of the Ain of a Court of Cquitp. 


5 DE 














DE 
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& BILL was preferred ayatnt a Durchaler, fe2 Dif. Lord Keeper: 
covery ofa Cru, and charmed that the Cerule ape Purchater not 
peared tts Purchate Deeds. Che Oekerdant bp ' Produce bis 
his Anfwwer Denied any Motice of the Crust, «ara 

alfa dented that there was any Dention of tt in any of bis 
jOurchale Deeds. Che Diaintife replicd to bis Anfwer, and 
the Caule betty at Dearinn, the Quefiton was, Tbether 
the Oeferndant thouid be corel ta produce bis JOurchale 
Decds? It was filifted for the jlatuttf, that be having re- 
plicd ta the Anltwer, tt could net usw be taken fo2 truc, but 
He ought ta prove the Cruth of (¢ as in other Cafes, which ttt 
this Cale could be na otherwife than by producing the 
Deeds. On the Defendant's [art it was tufitted, that fF 
this Hauld once be admitted, tt would be an Artifice to com- 
pel all jourchalers to thew theic Deeds, and thereby to ex- 
pole their Cities. Che Low Keeper was pofitive, Chat he 
would never compel a JPurchafer to erpote his Citle tn this 
Court; and that the Court Had always taken Care ta p2o- 
tet thc where they (wear theinlelves JSurchalers without 
Notice of uw Crnfi o2 Jucumbance. Che Watter of the Rails 
feemced to Doubt, and (atv it wasa Cale of nreat Moment 
either May; foi as on the one Hand a Purchaler may be 
erpofen, fa an the other Mand, altho’ a Jourchaler hath Mo- 
tice of a Cruft o2 an FIncumbance in bis Deeds, pet fE he 
will {wear boldly, there is na Cay to come at it. Jt was pa- 
poled foz a middle Clay, that the Defcudant might podiice 
his Deeds, fo as to be losked info by the Court, o2 bya 
Water: Wut the Low Keeper tusuld noe oder it, 
ean at 
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qu this Cale tt was fain by the Water of the Rolls, that 





Notice. otice to the Attomey, Dolicita2, 02 Avent, if paved, is 
wood JRotice ta the jBartics. 
(345) Cooke verfus Walter. 


Lord Keeper. T HE Queftian upon the CUill of 992g. Penelope Lace was, 
Baoan She made her CHull, and the Defendant her Crecuto2, 
diftribute. and gabe him2ol to bup him Wourntuy; and the Dueftion 


was, CAbether this was fuch a Ocvile to him as fhould er: — 


clude him from the Relidue of the perfonal Cftate, fo that it 


fhould no by CUap of Diftribution to the nert of Rin; the © 


Jlatntif’s Wil betug for Diftribution. — 

Jt was admitted in this Cale, if no JDart of the perfonal 
Cftate be Deviled to the Erecutor, altho’ there be no Oevile 
Of the Refiduum, he hall habe it: And Sir Sebaftian Smith’s 
Cale was cited fo2 the Oefendant, where a Wan had made 
bis TU, and Deviled all his Wooks ercept Cwelbe, which 
His Erecuto Hould choofe : Andit was adjudged that hhould 
not bar the Erecuto2 of the Refiduum, but it was not an et- 
prefs Oift, hut an Erception out of what he Had giver, 


which would by Confequence have fallen into the perfonal 


e ftate. 

Gund th this Cale tt tas alletyed, Chat this was not a 
Wequett of anp Chingy to the Erecuto of any more than 
What twas to be (pent upon Mourning, and fo ought not to 
erelune Dim, f(t betty no PPekit to Him, but to pay Reloek 
to the Deceafed. 

But Decreed, that this was a War ta the Erecuto2, fo2 
that tt ig a Gift to him of that Sum, and he map lap out 
that he plealeth of tt th Mourning; and decreed that he 
mutt account fo2 it ta the nert of Lin. 


(346.) 7 _ Bithop verfus Sharp. 


Lord Keeper. DOevbifes all his perfonal Cfkate ta B. and Devileth an 
PerfonalEftate £ Le Cftate in Fee, twhich was moteared {02 3001. to C. 
Rat CU Ind the Queftion was, TUbether this Debt upon the real 
Cttate Hhould be patd and difcharged out of the perfonal, o2 
whether tt muft go ta the Dewifee cum onere? 
Jt Was agreed tn thts Cafe, 
ift, Chat Heres factus, as twellag Heres natus, fhall hate 
the Ato of the perfonal Eftate tn Cale of the veal. 
zis 5 


adly. 
we 
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2dly, Chat a tpectfick Lenacy hail never be taken away, to 
be applicd tn Aid of the real Cffate. 
adly, Chat where any Oebrs o2Lenacies are to be left un- eee 
paid, then the verfonal Eftate hall never be taken away, to 29.) / 
be applied in Cate of the veal Eftate: But tn this Cale it 
Was tnfifted, that bere being a Debife of all the perfanal 
Cftate, the Dewilee thould be tn the fame Cale with an Ere- 
cute? 62 nmtniftrato2, 
But the Lo Keeper decreed, that the perfonal Cttate 
Hould not be applied tn this Wale, fo2 fince the Ceftato2 had 
Deviled it ta Him, he law no Cquity to take it away, andap- 
ply it in Cale of the Oevifee of the real Eftate. 
But fome others fecmed toa be of a contrary Opinion, 
becaule in everp Wortgage there ts a Covenant fo2}dayment 
of the Money, which makes (€ a Oebt, and recoverable out 
of the perfonal Effate, and took a Diftinkion between a 
Wortnane with uch a Covenant, anda Pawn for a Debt 
Where there is toa Covenant to pay Danev. 








D&E 


Term. S. Hill. 


1704. 


In Curia Cancellarie. 





Hawes verfus Warner. (344.) 


{ald WDaitorio B. and afterwards devileth all HS Peronaetace 
Goons, Chattels, and peclonal Cflate ta C. Hig in Aid of the 
© Ocbts and Legacies being firit paid thereout: 8. 
Quid the Queftion was, Cpether B. thauld take the moat: 54:, 516. 
4B ragen 


A Having martgaged the Wane of S. Devifeth fhe Lord Keeper. 
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(348.) 


Lord Keeper. 


Truft, and not 
a Condition, 


De ‘Nero. Ssblilnou: 


KagedLands, a2 whether the Wortrane thould be Diicharwen 
out of the perfonal Eftate? And the Lod Keeper took Cime 
Co confider of it, this Diffcrinw from Bithop’s Cafe nert be: 
force, by Realon of thefe Tats, My Debts and Legacies being 
firft paid thereout. Che Low Keeper tock two 02 thaee Days 
ime to confider of it, andwave his Dpinian, Chat the per- 
fenel Effate ought ta be applied to pap off the Debt upon 
Mortrage; and jis Legacies and Debts being firlt pat, 
fhould ertend ta Debts upon Wartyage ; anv decreed ac- 
codingly. 


Anonymus. 


AND was Debifed to the ete at Law, paying a Sum 
of Money to B. Jt was Heid in this Cale, that paving 
dM not make a Condition, becaule no one could enter fo2 
the Condition hoken but the Oebifee bimlelf; but this 
would be a Crue upon the Land fe2 ratling the Maney, and 
If a PPurchaler had Notice of the CCill, be whould be afteten 


* Irth it; but as this Wale is, ti the Dety thould (ell ta a Wdur- 


Security 
decreed to be 
given. 


Truft. 


(349-) 
Matter of the 
Rolls. 


Injunétion to 

ftay Waite. 
nte Cafe 61. 

A : 


Chater Without Motice of the CAH, (as he miebt make a 
Citle without the Cll, betny Deit at Law) the SBonep 
might be loft; and therefore the Money being not papable 
untif fome Pears hence, the bett was Decreet to nite Se- 
Ctirttpy, by martraying the Eftate. Andin this Cate it was 
fatd, that where there ts an Agreement betineen Warties 
upon a Security, that this Court will never caule the Party 
to nibe further Security, but where there is a Cruft fo2 
raifing Wonepy, and the Cate is like to be wafted, this 
Court will tnforce the cibingy of Security, fo that the Cru 
map not be defeated: Andthe LaaWecper fald he had kuewn 
the Spiritual Coure refule Adminifiration ta the nert of 
Bin, where tt appeared to then that be tuas a Spendthft, 
and itke ta wafie the Eftate: And tn this Cale it was laid, 
that tn Cale the Debife were to a Stranger paptny rool. 
to A. that this makes a Condition, and that the Deir map 
entet fo2 tie Breach of it; but then be hath entered, he 
Mall be & Cruftev, fo fav as to fecure the 1001. 


Woman Cenant in Cail, after JOotibtlity of Flue er. 
tind, was veftrained from committing CGafte in pul. 

ling Down Doules, 02 tu cutting Down Crees, which toon 
in Defence of the Houle, and Frutt-trees in the Garden; ri 
4 02 

















ee ta 
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foz tome Currets of Crees, which esd a Lanws Length 02 
tind from the Court, would grant no Injunzion, becaufe the 
Had by Law joower to conimit Wafie; and yet notwithitanv- 
ing, fhe was refrained in the Particulars afoefatd, vecaule 
that (cems tobe malicious. 


The Lord Cornwallis’s Cafe. (350.) 


cl Maes 1020 Cornwallis, upon His MBarriage with Sir Ste. Lord Keeper. 
phen Fox's Datnhter, vetted a Cerm tn Cruftees upon Aer, 
Crue ta valle 30001. fox pounger Childzen, and 30001. Hive wore 
moe fo2 {uch ies and Purpales ag he Hhauld apyaint : We ante cae 
ApPLOINTS 3000 J. ta be raifed for his Daughter, andthe other 334- 
goool. he appointed to be railed, and by bis CUM gabe the 
laff 3000 |. ta bis Oaundter allo, and died. 

Che Creditors poeferved a Will to have the lak 30001. ap- 
plied as Afets towards payment of their Oebts, which 
was the only Quefitan in the Cafe. 

Gud tir this Cale it was decreed, Chat the lat 30001. 
fhauld be Aifets ; fue he havtig appointed tt to be raifen, it 
teas tit the Mature of His verfonal Eftate, andthe Debts 
fhoula take Place betoe toe Lemacy given ta bis Daughter. 

But tr this Cale it was Heid, Chat ifa Wan whoa hath 
Power to vatic Money dies tn Debt, having made na 
Appointment for rating it, the Creditors cannet make 
thig Afiets, and vatfe the Money purfuant to the PPoawer ; 
hut ti the Cale in Queffion, the MWeney was appointed ta 
be railed, which made the Difference. 


Bright verfus Smith. Gast) 


Y the Cultam of London, tia Freeman hath advanced wees of the 
a Chilvin bis Lifetime, and it appears by his Cantl, Ree 

Q2 by anp CUiriting what the Sum advanced 18, and that the Bier 
Hum arbanced ts tes than the cuftomary Share doy ee. og 
amount unte, fch Child fa advanced may come ti £62 a Orphans. 
cuftomaty Share, bunging the Sumi fe advanced tn Hotch- 
pot: Wut tf tt Doth not appear that the Aovancement is, 
then the Advancement ts a Bar of the cuttamacy Share. 

Ghe Cale here was, that the Father of the Jolatnctee ard Ante Cat 63- 
Defendant tn hig Wil takes Matice that be Had advancea 
the JOlgintti tn bis Life-time, by gtutng her 3001. ang te 

| ar a3 


280. 


G52.) 


Lord Keeper. 


Statute of 
Frauds and 
Perjuries. 


De Term. Pafch. 17906. 


ards, and thereupon wives her fibe Shillings only bp 
bis Ti: And the Quefiton was, CAhether chs hall be 
taken to be fuch a certain Sum appearing tu Cdriting, 
that the may put it in Hotchpot, and come tn f02 her cu- 
ffomary Share, by Beafon of the CGion.d Upwards, which, 
as It was (aid, made (tt verp uncertain; but deerecd that 
this twas a certain Sum appearing in Criting, and he 
would take {tto be 3001 only: And altho tt was fait, that 
by the Clow Upwards if minht be taken to be sool. a2 
roool. the Watler of the Rolls (ad tt could not be fo ine 
tended Here, but that tt might be intended a Tittle more, 
and fo little, that the Ceftate, DD not well know, any de 
minimis non curat Lex. jote; if was fuppefed that the 
Tow Upwards twas Inferted purpately to make tt uncer: 
tain, which made it look jike a Crick; but tf he had taken 
oatice that he Had advanced his Daurdter, and not fain 
that, the had been barred; but here it was Deereed, that 
fhe ould come in fo ber Share, binging the 3001. tt 
Hotchpot. 











DE 
Term. Patch. 
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Skett verfus Whitmore. 


HE Plaintiff and other Creditors of Wiliam Whit- 
more Decealen, prefer a Wil ayaintt the Defendant 
Jo. Whitmore fo2 a Diftoberpy of Afivts: And the 


only Queftion was, CUbether a Cerm which was 
4 afigned 
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afligned ta Jo. Whitmore, twas tn Cruft fo2 William? Che Cale 
was, 

Dit Samuel Clarke being feiled tn Fee of the Revertiott 
of the Lands in Qteftion, erpestant upon the Death at 
Margaret Mumpford tea was Cenant for Lite, made a Leale 
{92 soo Pears by Way of Wotaage, ta cammence upon 
the Death of Margaret Mumpford ; afterwards William Whit- 
more agtecs With Sir Samuel Clarke fn2 the Wurchale of the 
Reverfion, and the Cerm was afligned ta the Defen- 
Dant, William Whitmore, 16 May, and the fee was con 
YepyeD to William Whitmore 17 May: Jn the Convevyante of 
the Fee the Confideration ts mentioned te be patd by 
John and William, but there was a Concurrence of many 
other Litcumftances, whereby it plain{y appeared that 
John Whitmore was only a Cruftee fo2 William, and that 
the Cerm was intended to attend the Inheritance, but 
no Declaration of Cru tn Witting ; and the Defen- 
Dant Having dented the Cruft by his Anfwwer, the Que- 
ftion was, Mhether any Decree could be made by Rea: 
fon of the Statute? And it was fad fo2 the Plaintiff that 
this Court had in feveral Cafes, where there was no 
CMiriting, cauled the Crecution of an Anreement ; as where 
an Agreement was in part erecuted, as where a Cenant Had Ante Cafe 
taken a Leale, but no Caciting figned, and Joffelion pan >>” 
heen Delivercd, and the Cenant had latd out bis Woney tn 
Stock, 02 where he had {aid out Woney in Building, the 
Court hath compelled the making of the Leale ; and fo tn 
the 190 Nottingham’s Cime, there the JBurchale Wonep 
was paid, and the Deeds refuled to be fealed, he decreed 
the Sealing of them; and fo tf a Woatwanee refule to Pol Cal 356. 
feal a Defeasance, He hath been decreed to do it. 

Che BRealon in the two firft Cafes ts, becaufe the G- 
niecement was in Part erecuted, andin the two aft Cales 
there was apparent Fraud; but tn this Cafe, the’ the 
Loo Beeper declared be was fully fatisicd that tt was 
{ntended a Cruft, pet there being no Writing to declare it, 
he was not fatisfied to Do it in Dppolition to the very Let- 
ter of the Statute, unlefs they could Hew him fome JP2ece- 
Dents, and fe took Cime to confider. 








4C Nor- 
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(353. Norbone’s Cafe. 


Lord Keeper, "THE Zou Cliftount Hereford, upon his Marriage thith 
eae aa the Ladp Bacons’s Oyandaughter, agreed to fettle 300], 
pevatee! Pee Ann. fit Suffolk, and a Rent Chatwe of s001. per Ann. 
Feme. ifuing out of Lands in Worcefterfhire fo2 a Jotutute. Upon 
Chofein Ac. the Creaty, her Fortune was propoted to amount ta igcool, 
‘Ante Cae WLbiCH COnfiffed of febetal Particulars, ad ote wherede 
78, 284.c. WHS 13501. hich teas tn mp Ladp Bacons’s Hands, anv 
310 331- twas by Her pit out upon a Wortnage; fome Items of the 
Portion being Cippoted ta be had Debts, the teal Portion 
Was efiimMated at 160001. 
Che Loo Hereford ying, the Duekion was, Whether 
this 13501. being a Chole in Aktion, houlv turvive to the 
CUlfe, o2 yo to the Executor of the busband ? 
And the Court was of Optuton that tt thould no to the 
Crecutor of the Dusband, by Reafon tt was under Conti: 
Deration, as Patt of the Wartiage- Portion for which the 
Jaitittite was made, and the Jofnture was adequate ta the 
attan, and te would be uncealonable that the Wife 
Hoult have the Aointure and her Portion too, Jt was 
admitted that where no Agreement ts made upon Matti. 
age, all the Choles in Akon (urvibe te the Cite, notwith- 
fanding that the hath the Dower ; but here the Antee- 
ment tinperten that the Dusvand was to have the Potion, 
And it es fain this Cate was the fironner, becaule it 
may be a Queftion whether this were a Chote im Acie, — 
fo2 being onte Woney tn the Orandmother’s Hands, the 
Witter of the Rolls was of Opinion that tt was not in 
tie Power ot the Ozandmother, who was Ouardian, to tutn 
it into a Chole in Aiton, no moe than a Guardtan oy 
Crufkee can trm Woney inte Land, foas to make it go 
to the Deir inftead of the Executor, 9 ' 
Qu. How toa reconcile this Cafe to the Cale of Rud- 
yerd ait0 Nerne, ante Cafe 331. twitth Cale was cited; but 
the Loyd Keeper took no Motice of it when he gabe Judy: 
ment, 
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Fellows verfus Owen, Mitchell & ux’ and his 


Children, Defendants. Coe) 
PON the Darriage of the Defendant, $92. Mitchell fn Lord Keeper; 
Covfideration of 18051. Worxtton, 992. Mitchell afin: pan 

cD a Dorthane to the PlaintiF Fellows and the DefenBant 

Owen, upon Cru that 20001]. fouls be paid ta the Plain onc aRe. 

tiff ant Defendant Owen, to be put out at Bnterefl, 02 ceipt, each an- 

iad out in the Purchate of Lands, by the Approbation of fverble for 

the Defendant Mitchell, upon Cru that the Defendant por cae 456. 

Mitchell the Dushand fhould Gave the Jnteref—e and Wents 

During bis Lite, and after bis Deceale, in cale his Mitte 

THeuld furbhive him, that he hould have the Dilgolition ot 

the fatd Worcy o2 Lands as he Hould think fic; and if the 

mave ne Hilpotition, then to the Cie of all theiv Childeen 

equally; and if there thould be no Difpofitian, noe any 

Childe, then to go to the Executes o Auminthvata2 of 

the Dushaid. 

Che 20001. was patd to the Plaintiff and Oefendant 

Owen, in JPuriuance of the Warriane Agreement, and they 

joined in a Receipt for the Beney; but the Wlaintift re- 

ceived 10c0l. of it, ant the Defendant Owen the other 

roool. an Micchell the Dusband was prefent when the 

Money was fo pati; Owen proving infolvent, 92. Fellows 

preferred bis Will, that pavtiuy the 1000 |. which he receiven 

He might be difchargen of the Cru; and the only Due- 

fiion twas, Cihether the Wlaintt® having foined tn the 

Receipt for the whale -2oool. fhould not be anlwerable 2s 

well fo2 the roool. which was paid to the Defendant Owen, 

as fo2 that which was paid to Dimlelf? 

At was infiften that the Wonev being patio to the De- 

fendant Owen, th the JPrelente of the Defendant Mitchell, 

the Dusband, it Was an Chidence of his Conlent, he nat 

oppofiig tt. 

Wut ta that it was anfweredD, that he had denied tn his 

Gnfwer, that be ever conlented, and belldes,if he DD can 

fent, that only could afiet bis cton Jnterefl, but hould nat 

prejuBice bis Wife 0 Childe. 

au the principal Wetnt, the Low Meeper and Wafter of 

the WRolis feemed to be both of Dpinien, that the Plain: 

tit having joined in the Receipt he was anlwerable fer the 

MU pole, altho’ the 10001. received by Owen thas never in his 

Danidss; and J citen a Cale of one Pycts, before the Matter 
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(355-) 


Lord Keeper 


Revocation of 


a Will. 


356.) 
Lord Keeper. 


Statute of 
Frauds. 


0 in I ROD I dr 
bf the Rolls tn Michaelmas Germ faft, where the fame 


JPoint was it Duckion upon a Special Report, and after. 


he had taken Cime toconiider of tt, and gave Judgment 
that the two Erecuters jofning tn the Recetpt, each of 
them were anfwerable fo2 the Mibele ; but the Countel fo 
the Jolainctht infifting that there bad been Woecedents on 
the ather Side, the Lod Leeper gave them Cime to pv- 
Dyce them, and fo adjourned the Caute, but adered to con- 
tlie ti the Paper. 


Lambe verfus Parker. 
M RS. Parker Debifed the Cftate in Queltion for thee 
L Lives, and afterwards made a Leale of the fame €: 
fate faz thaee other Lives; and the Queftion was, Tdbe- 
ther this Leafle was a Revocation of the Cali? 

Ano the Low Keeper feemed to be of Dpinian that it 
twas not a Revocation, becaule the thee Lives tn the Leale 
might die before the Ceftator, and then the DOevtle fhoula 
take JOlace, but was not politibe, but referred it to the 
GuDyes of the Bing’s Bench, by May of a Cale, to de- 
termine. 

Jt was agreed that where a Wan Devileth the Fee, and 
after moztrageth tn Fee, that this would not be a Re- 
vocation, becaule there was an Cquity of Redemption tub- 
fittiny, which may be operated upon Sp the Call; but in 
this Cale there is nothing but a mere pPowibility, fo the 
Lives in the TUtll may Bie before the thee Lives tn the 
YLeafe. Et adjournatur, and teferred it to the Judges of the 
King’s Wench. 


@ldhein verfus Litchford. 


HE Plaintiff's Will was for an Annuity of gol. per 
Ann. whitch wag given Him by Licchford, the Defen- 
Dant’s Weother and Ceftator ; the Cale was, that the Ce- 
flato2 was making bis TU, and amount other Chings, 
uas Vireding this Oift to the plaintiff to (be tnferted im 
hig CUM, and the Defendant being petent, defired him 
not to put it in bis CUM, but fad as he was a Chat. 
fitian be would take Ware to fee tt patd; and thereupon 
it was omitted in the CUM. And the POlaintif habitnw p2e- 
ferred bis Brit faz tc, it came to Deartuy before the Wa. 
I ' fitg 
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ffer of the Rolls, and he Decrecd the Payment of it, ana 
that tt thauld be charged upon the Real Eftate ; and now 
upon Appeal it came before the Lod Keeper, and it was tn- 
fiffed fo2 the Defendant, that there betny a TUL tn Mitt- 
ting, finte the Statute of Frauds, &c. nothing coula be 
JPart of the CCl but what was in Mittting, and that na 
Erecuto o2 ADmintfirate. thaula be charycd upon any 
Promtle uniefs tt were in Ciritiug, and that tf it had been 
in the Cduil tt would have charged the Defendant no far- 
ther than be bad Aflets, and therefore it ought to have 
been vecrecd out of the Afets only, and that there was na 
Colour ta charme tt upon the Land. 

But the Low Keeper was of Opinion, and Decrecd that 
tye Defendant Hhould pap it, and the Ground he tent up- 
on was, that this was a Fraud upon the Ceffator and 
the Legatee; and that, notwithftanding the Statute ot 
Frauds and JPerjuries, this Court had relished ta Cale 
of a Fraud, altho there was nothing in Wicitinag to charge 
the Party; as in the Cale where a Martgage Dzed was 
fealed, and the MWortwanee refuled to {eal the Defea- 


atelp after the Statute, where Str H Pool was making his 
CU, and intended to ratie JPortions fo. His younger 
Chinen by felling of Cimber; but pis eidett Son being 
bp Defired Him not to cut down the Cimber, becaufte it 
would deface the Effate, and he would anfwer the Cia- 


jie of tt te his Wrotbers and Giffers, and thereugen he - 


fozbove to cut the Cimber, and died; and be refufing ta make 
goad bis jPromtle, Sty R. Dutton, wha marcicd sue of 
the Laumbters, brought bis Adion upouthe Joraniute, ana 
recovered; but he fais he couid net Beeree tt a Charae 
upon the Land; but the Wetter of the Rolls being in Court, 
fain the Rerafen be went upen to charge the Land was, be- 
caufe the Watntenance of a Jeo. Scholar was a Charity, 
and twas within the Statute of 43 Eliz. of Charitable 
Cifes, and tt might amount to an Appotntment twithtir 
that Statute. 


4D Fel- 
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Zance ; end he cited the Cale of Dutton and Pool, inimeni- ase ale 
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(357) Fellows verfus Owen and Mitchell, and his Wife 
and Children. 


eee THE Defendant Mitchel maceiey the Plaincitt's Sitter, 
Seas and bp the WDarriane Agreement 20001. twas to he De: 
ceipt, and one bofited in the Dands of the Defendant Owen and the plat: 
provesiniol- {iff Fellows, to be {ait out in a Purchale, and in the meatt 
Aanecae «© ime to be placed out at Intereht, in Ceutt for the Defen- 
354. Dant Mitchel and hts Wife and CHilden: Accogding to the 
jPurport cf the fain Agreement, the 20001. was patd, ant 
the JPlainttif Fellows and the Defendant Owen foined in a Re- 
Cetpt fo2 the whole 20001]. but the JPlatnttff receiped roool. 
and the Defendant Owen the other roool. and now the De- 
fendant Owen being become tnlolvent, the Platntife preferr’a 
his Gill, that upon PPayment of the roool. only, which he 
recetbed, be might be difcharged of the Crutt. ; 

It was infiftes for the Oefendant Mitchel, Chat the Slain- 
tiff having joined in the Receipt for the whele 20001. altho’ 
be actually received but 1000 |. pet he ought to be anfwerable 
for the whole. And this was the only Joint in Queftion + 
Gnd a Cale was cited between Murrell and Pitt, where upon 
a Reference to the Aafter to ftate the Cale, it appeared to 
be, that twa Crecutors having ated jointly in the transter- 
ting of Eaft India Stock, that each of them ought to be an- 
fwerable for the whole; and tas fo decreed bp the Matter 
of the Ralls, Feb. 5. 1704. 

Che Low Keeper took Cime to confider of tt, and defired 
to be attended with jOrecedents; but thought it a very hard 
Cale that a Cruftce fhould be anfwerable for more than he 
received, altho’ be joined in the Receipt: And it was fatd, 
that there were Jecedents where it had been Held that he 
fhould not. Cut? advif. vult. 

14 November Chis Caufe having received no Determination tn the 

1705. Low Keeper Wrights Cime, was hounht on before the 
Loy Keeper Cooper, wha Had been attended with {Pzete- 
Dents on hoth Sides. ; 

Cie [Precedents produced fo2 the Jlatutiff, were Heyton 
perfugs Marriot, and Woodcock Ferfus Weddall, and Fofter ver- 
tug Townley, itt x Cro. 312. and Bridgman 35. there it was 
Held, Chat one Cruffee fhauld not anltwer fo2 the Receipts 
of another. 

The Precedents produced for the Defendant, were Wid- 
nall perfug Bond and Richards, there the Cale was, ate 
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hurt Devifen bis Eftate ta Lem and Richards fn Gruff, fo2 
Payment of his Oebts, and made them Erecute2s, and they 
atten tn the Crufl, and Dted, and Lem made the Defendant 
Bond }19 recuta2, and Richards Died, and made the Octen- 
Dat Richards his Erector: And at the firfl Dearing of the 
Caule, it was Becreed that ail of them thould account fo2 the 
feverai Receipts of theie relpetive Cefkatezs; but upon 
Rehearing, 20 Jan. 8 W. 3. it appearing that the Defer 
Dants Celkators Had ated jointip, tt was decreed, Chat a 
meneral Account ould be taken, and to be jointly antwer- 
abie fo2 hat twas received.- 

Gnother Cate of Wilkins verfug Allen, 8 Dec. 3. Annz Reg. 
Qitho’ Wilkins had received but the Ieifer Dart of what was 
received, pet that he houlobe anlwerabdie fo2 the whole whicy 
was tecetved by his Co-Crufiee, 

Gnotber JDrecedent teas Of Murrel Verfug Picts, before the 
Wafter of the Rolls, there there were two Crecutors and Co- 
Cruttees who had joined inthe Cransier of Eaft India Stock, 
and one received 106, one Dal€ ofthe Money, and the other 
received 106, the other Dalf; and this being fated tn the 
Matters Report, and coming ta be beard 5 Feb. 3 Ann. Reg. 
His Danaur Becreed, that each Mould be anlwerable for the 
whale. 

But the Low Keeper faid; the Pecedents being both 
Caps, he Had no Rule to go by, but te follow thate which 
{went upoert the moft folid Reafons ; and here tt being agreed 
on all Dands, that the Platntt Fellows had only one Halt of 
the Waney, and that by the Conlent of the Deéendant 
Mitchel, and there being no Collufion, he thourht ft very 
pard, thata Cruftee, whe ated honey, Hould be charged faz 
moze than be acually received, and ought not te be charred 
with the Receipts of bis Co-Cruftee, and thereupsn ve- 
creed, that upon Payment of His roool aud Intereft, he 
Mould be difeharged, and not anlwerable fo2 what was te- 
ceived ip Owen. 





(357. b.) 

a Cfate tag Deviled to A. andin cale the Died Lord Keeper 

without Sfiue, then ta B. Relolved, that the Dodie Peroral 

ober to B. ts VOID, aNd the twuhole decreed ta A. pees: 
j 44, 280. 


PE 





288 





(358.) 


Lord Keeper. 


Term to at- 
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heritance. 
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Beft verfus Stamford. 


qUoman feifed of an Cftate in Fee, makes a Leafle 
f02 500 Bears tn Cruft foe herieif, her Crecutorsg 
and Adpminiffratos;, and being afterwards upon a 
Creatyp of Warriane, the and her Crufiees aflign 
this Cerm in Crue fo2 the Dusband for Life, and after 
bis Deceafe in Cru for ber Life, and attertwards in 


Cruft fo2 their Chilnaen. Che busbhand dics, and the Mitte © 


furbibing, and having no Aue by ber irk busband, mar- 
ties a fecond Husband, and dies: And the Queition was be- 
teen the fecond Dusband and the Meiv of the Wite, wha 
ould have this Germ? 

Fo the Husband tt was infifted, Chat this was an ad- 
fltaten Germ carved out of the Fuberitance, and Declared to 
be tn Cruft for the Mite, her Crecutors and Adminifrators, 
and fo when the Limitations tn the Warriine Settlement 
were {pent, it ought ta we to the Erecute2. o2 Qdmtnuifratoz 
of the Wilfe, and that the fecond Hustand being Adminifira- 
to2 ta the Wife ought to have tt. 

But per Cur. Chis Cerm, in the Creation of it, was a 
Cerm attendant upon the Inheritance; for whenever a Dan 
i$ Diuner of the Inheritance, and intitled ta the Cru of a 
Germ of the fame Eftate, the Cerm will be attendant upon 
the Inheritance, untels it be otherwite iimited; and tu this 
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Cale, taben the Dusband and Mike are dead without Tue, 
ali the Limitations tn the Marriage Settlement are anlwer- 
ev, and the Welidue of the Cerm Khali be attendant upon the 
Atiberitance: And he fata, tn this Cafe ttmay tn fome Sente 
be fatd, that Equitas fequitur Legem; fo2 at Lav, ifa Cerm 
and the Inberitance come tnta ane Wand, the Cerm is 
merged, and the Cftate noes to the Deir, fo tn Cquity itis 
inthe Wature of a Werner, fo. the Cruft of the Cetm will 
follow the Inheritance: Ano be fata there was no Difference 
betineen this Cale and that of Holt and Holt; fo2 there a 
Wan Having a toun Leafe heurhe the Anherttance tn the 
Mame of Crufiees, it was Held that this Cerm was atten- 
Dant upon the Inheritance, altho’ there was na Declaration 
ofit. And another Cale of Percival and Zouch {was ctted ta 
the fame Wurpole: Andeed when a Cerm was itmited ta 
ratle 5000]. fo. a Daunhter, and atter the Anberitance de- 
{cended to her, and the made jee CG, and dilpoted of the 
Portion During der Infancy, tt was there held this was good 
ensugh; and that the being Dioner of the Inheritance 
and the Cerm, and having a jpawer to difpofe of the Cerm 
During ber Infancy, but net of the Auberttance; tt was in 
this Cafe held, that the Oevtle twas good, and that fo2 this 
purpole tt Hhould be looked upon as a Cer abfirated from 


the Anheritance. And fo t¢ was Heli tn the Cale of Thomas Ante Cae 


alia Kemith. 


Sir John Wolftenholm verfus Davies. 


HE Plant having bogrowed 1001. of the Defer: 
pants Ceffatoz upon Band, which was procured bp 
Williams, a Scrivener tu the Old Baily; taben the Wand was 


(359) 


At the Rolls: 


Payment to a 
Scrivener. 


fealed, it was Delivered to the Oblince: Che Plaintifl patd ante cae 
feveral Bears Jutereft ta Williams the Scrivener, and 501. 287, 317- 


‘Wart of the principal Money, which the Scrivener patd ta 
the Dhligee, but the faft 50]. of the principal Wanep beisuy 
patd to the Scrivener, he beoke before he pata f(t ta the Obit 
nee , and the Dueftion was, Cibether Sir Jo. W. the lain. 
tiff was to lofe the Money, 02 the Obligee? And the Matter 
of the Rolls faid, that it was the confiant Rule of this 
Court, that tf the Party, ta wham the Security was made, 
truffed bis Security tn the Danws of the Sevivener, chat 
‘Wayment to the Scrivener was good jaymeut, but tf he 
took the Security inte hig on Keeping, Payment to the 
Herivener would not be good Wayment, untels t€ coula be 
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probed that the Scefvener had Authorty from the Party ta 
receive its And altho’ tn this Cale the Scrivener had receiv- 
ed the Jntereit anv Wart of the ncipal, and patd tt tathe 
Oblince, pet that did not imply that he had any Authazity ta 
receive it; but as long #5 He patd tt over, all as well, and 
any sine elfe minht babe carried ta the Party as well as he; 
and the Plaintiff not probing that the Scrivener Hadany Au- 
thouity from the Dblinee to recethe, be was forced to pap 
the {aft 501. again, altho’ the Wafter of the Rails declarea 
that he thought ita verp bard Cale. 


(360.) | Brotherton verfus Hett. 


At the Rolls. I T was held, that of equitable Securities, that whith ts 

Equitable Se- A pio in Cime hail have the JPaeference; as where there is 

Sebned a fittt, fecond and third Wortgane, thelecond Bortgaye hail 
have the JOeference of the third, if thep are bounht all 
before the Court; but if the lat Motganee get the lenal 
Cate before any Will preferred, that wil have the Pre- 
ference of all the prio. Wartgages which have not the legal 
itate. 

But that which made the Difiiculty in this Cale was, that 
the ir Wortragee, when the third Wortganee lent his We- 
hey, Had Declared that be would, after the Payment of his 
own Woney, and (eifen of the moetraged Citate in Crufk faz 
fecuring bis Waney, which he had not Done to the lecond 
WMoartninee : And the Dueflion was, Whether thts had not 
put the thitd Wotwagee tn a better Condition than the fe- 
cond: And of this Woint the Water of the Rolls took 

- ime to confider, hut feemed to be of Dpinion that this 
mould not alter the Cale, hecaule the fir Wortnagee han 
nothing to Oo with the Cttate, after his oun WDoney fatis- 
fied; but ithe had joined with the Wortyagn2 intransferring 
the Mortware foe lecuring his on Wonep, and the Wonep 
of the third Wartgarec, this would have altered the Cale, 


Cur. advifare vult. 
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Sir Charles Orby verfuzs Dom. Moone. (361) 


“HE Carl of Macclesfield by a Settiement Of His Lord Keeper, 
Effate limited his Eftate to the Loy Brandon Gh fev, 
fo Life, Remainder ta Fitz-Gerrard, bis pounret 
Brother for Life, and limited a Cerm ta Cru- 

flees, upon Crufl by Woartwane 02 Dale to vat{e 120001. viz. 
Sooo]. f92 the 1020 Brandon Gerrard, an 40001. fo, Fitz- 
Gerrard, Rematnder to fis own Right Deirs, with a Dower 
to the 1020 Brandon and Fitz-Gerrard, then in IPoffettion, to ict 
Leates of Lands ulualip tet at the antient and accuftan- 
eo Rents, and of other Lands at the bet improved 
Rents. 
Che Lo Macklesfield Bevifen all bis Cftate, Real and 
Perlonal, to the 1020 Moone, and made him Erecutor. 
Fitz-Gerrard upon bis Death-ed made a Leate, being 
in Poflefion, to Cruftees of all bis Wanors, Weiluages, 
Lands and Cenements, which be bad any JPower ta de- 
vile, rendeing therefee for the Lands ufually ict the oin 
and accuftomed Rents, and fo2 the other Lands, the bet 
impeoved Rents that could be not for the fame. Che 
100 Brandon hetig Dead, Fitz-Gerrard twas tn {Doflefion o¢ 
the €ffate fo. fame Cime. Mere arole thee Quettians, 
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Power con- 
ftrued benefi- 
cially, 


if Queftion, Cihether the C€rectito. of Fitz-Gerrard 
fhoult babe anp Intervet fo2 the qoool. before the Wanev 
was vaifen by WDaatyane 02 Sale ? 

Jn that they all agrecd that he ought ta habe Intervet 
from the Cime the Wonep became payable, and this 
erm fo2 vatfing tt was tn the Mature of a Wortrane 
02 Security for. 1¢; but for the Gime Fitz-Gerrard was 
in jefleflion of the Cate no Iuteret was to be paid, fo2 
the lovetits of the fate were tulicu of tt. 

3t was itkewile anrecd, that the Leafes of the Lands, 
referving the tmprobea Wents in general Cerms, were 
void fo2 the Jncertatutp, and_for the Difficuity it put up- 
on the Remainder Wan, of recovering bis Rent, becarile 
he could net tell mhat Sum ta bung. bis Tiion fo. 

‘ut the anly Quettion was, TAbether fuch: a Leafe 
oulb be good fo the Lands ufually letten, refering 
the antient and accuftameds Rents tn general Cerms, 
Juithout McNutioning any particular Sum itn the Wefervatt- 
oi? And bere they differed in Opinions. Holt argued 
that thole Leales metre good, and purfuant to the Power. 
fo2 id certum eft quod certum reddi poteft, and altho’ na pat: 
ticular Sum was celerved, pet-that might cafily be al 
certained; fo2 be held that uch Bent as was referved at the 
Cine whet the ewer was created, Mould be deemed the 
alitient and accuiomed Rent, altho formerly it had been 
otherwtte ; for altho’ that is not the moft antient Rent, 
pet it may properly enough be fatd ta be the anttent Bent, 
in vetpest to Leates tuhich thould be afterwards made put: 
{uant to the Power + And he fain He did not fee any Reafen 
why it Hould not be wood by ufing fuch geneval Cords 
in the Refervation, as it was tn creating the jPotver , 
faz there the JPower was in general (4020S, viz. referving the 
antient and accuftomed Rent ; ant he cited the Abbot of Strata 
Marcella’s Cale, where the King granted tot, tanta & ta 
lia Privilegia, &c. aS Had been tnfoped, &c. and it was bela 
that it was a good Oat ; and he cited 8 Co. Whitlock’s | 
Cale, 6 Co. Sit John Molin’s Cafe, Hard. Rep. 325. 5 Co. 
nm. Windham’s Cale, 5 Co. 18. And he (aid the Execution 
of a Power cunht to be taken beneficially, and therefore 
fuch Conruttans have been always made as to make It 
effectual. 6 Co. 6. Sit Edward Cleres’s Cafe, Hob: 302. 
Keb. verfgs Lee, 10Co. 143. ibere a Covenant toa fand 
feifed was conftrued a good Revocation tn Puriuance of a 

Power. 
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In Curia Cancellarie. 


{Loyd Weeper and Trevor argued econtra, that this was 
not a goad Leale, for that this betny a Power valunta- 
rily created ounpe to be conftrucd fitttly, and it tt be. nat 
yood at Law, it Mall not be atbed tn Cquity. 

Chep agreed this Welervation would have been roon 
Letivecn’ the jartics themfclbes to the Leafe ; but the 
DQuekian was, CAhether this would be goon ayatut the 
Remainder Men? And pofibly it might be good if fuch 
a Leale was made by a Cenant th See, fo as to bind the 
Deir; Dut be, that ads bp Cittue of a Power, ought 
firidiy to obferbe ail Circumffances, and fez that they 
cited Montjoy’$ Cale 5 Co. [Sed femble a moy, that fame 
Dpintons there are not Late not. | 

Gn Contrudian of Oeeds, the Intent of the JParties 
ourht ta be confidercd, and there ts no Doubt but he that 
created the jDatwer titended the Remainder Wan hhouly be 
ii as mood a Condtiten ta recover the Rent asap other 
before Him, for this weil put mreat Difficulties upon the 
RematnBer Wan in Cale he be put to hing an Aiion for 
the Went; for tf be miflakes the antient Rent ever fo lit- 
tie, the Cenant may fence with Him, and fhew that fome 
other Went was tye antient Rent, qnd be in no Danger 
gf avetbing bis WLeale. TUhereas if a certain Rent had 
been reterbved, the Cenant could not controvert that without 
absining His ctun Leale; fo2 i tt were not the anticnt 
Rent, bis Leale was vow; and tt can never be prelumed 
that he would endeavour to abetd bis own Leale; and 
the Rent ought ta be the fame not only in Quantity, 
but of the fame Duality, and recoverable by the fannie 
Remeny. And the Crecutton of a Power ought not to be 
in the Ciows of creating the Power; for fuppele the 
ower pad Direded the Leafes ta be made under tie 
fame Covenants, ture tt would not habe been mood ta 
make a Leafle generally, faptng under the fame Covenants, 
without tilerting any Covenant ; o2 tuppote the fame pau 
been upon an Aiternattbe, refering one o2 the other of to 





Chinns, tt coula nat babe been a pood Execution of it, 


to pabe referbed it fo tn the Leafe, but tt mutt have been 
renuced to one of them, and as to the Cale of Levifton and 
Piggot, which was cited by the other Side, where a Leate 
Was made, relerving 20s. per Ann. thep agreed that was 
xeon enattgh, becaule there bp Gomealurement it tas re- 
puces to a Wathematical Certainty; and on this Sioe 
were cited x Cro. 340. Owen erftig Ap-Rice, Winter’g 
Gale, Dyer, 5 Co. Knights Cate. 
Deceeed that the Leafes were potd. 
4F A TA- 
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Abatement and Resivar. ; An Account ftated is a good Plea 
if a Bill of Revivor all Things | toa Bill for Account, unlefs par- 


Accautt, 


are to be performed accord-| ticular Miftakes in that Account 

ing to the former Decree,|. be charged in the Bill, Page 
which do not extinguifh the | 62 
Right, Page 88|A Man on an Account may dif- 
A Defendant was examined on In- charge himfelf on his own Oath 
terrogatories to clear ‘his Con-| for Sumsnot exceeding gos. 136 
tempt of a Subpcega to revive a {| A note to a Bearer thall be as Mo- 
Decree, 128 mney to the Bearer,,and no Account 

A Plaintiff who is a Purchafor| , between him, who gives the 
cannot maintain.a Bill of Re-| . Note fhall affect the Bearer, 258 
view, 132,| Monies paid on Account fhall be 
Error not affignable to.a Decree | applied firft to fink that which 
in Natrac of a Plea of Abate-| carries Intereft, 261 
ment, 170 
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ADbvowfair, 


On a Bill brought by an Executor 
(whofe 'Teftator had mortgaged 
the next Avoidance, being Im- 
propriator of a Parfonage) to 
redeem, and upon a Demurrer 
held he fhould not redeem, the 
Advowfon being in that Plight 
it cannot be transferred in Law, 

Page 87 


Aidavits. 

To a Bill alledging any Thing in 
order to intitle a Court of Equity 
to a Jurifdicion, Affidavit muft 
be annexed to the Bill of the 
Truth thereof, as if a Bond be 
loft; for there it is the Lofs of 
the Bond which gives the Court 
of Equity Jurifdigion; but no 
Affidavit neceflary on a Bill for 
Difcovery of Writings, 71 
This Difference was taken, where 

a Bilt is brought to difcover a 

Deed, there an Affidavit is not 

neceflary ; but where Relief is 

fought by the Deed, there an Aff- 
davit is neceffary. 


Agreements, Avticies, Cave- 
nants, 

A Parol Agreement, and 20 5. paid 
for the Sale of a Houfe, -deereed 
without farther Proof, 128 

An Agreement entered into be- 
tween Husband and Wife before 
Masriage, extinguifh’d ‘by the 
Marriage, 1 

Ifa Purchafor, after Articles before 
or at the executing the Convey- 
ance, have Notice, it fhall af- 
fect him, tbid. 

If A. covenant by Articles to con- 
vey Lands, but do not covenant 


5 





for his Heirs, yet the Heir fhall 
be bound, Page 199 
If an Agreement made, and fign’d 
by one Party, Equity will in- 
force the Agreement ; but where 
no Aétion will lie to recover Da- 
mages, Equity will not execute 
a Specifick Agreement, and make 
good an Agreement which is not 
{fo by Law, 217 
If a Marriage Agreement be fo ill 
worded, no Adtion at Law will 
lie for the Breach of it ; Equity 
will decree a Performance ac- 
cording to the Intent, 246 
A Paro] Agreement, if well proved, 
will be carried into Execution 
in Equity, being out of the Sta- 
tute of Frauds, 268, 285 
Where there is no Agreement, or 
any ‘Thing to declare a Truft, 
Equity will not imply it, 28x 


Ainendiments, 

Held that an Original may be a- 
mended on a Writ of Error 
brought to reverfe'a Judgment 
given in Formedon of Lands, 
where a Fine was levied twenty 
Years before, if the Formedon 
was breught within five Years 
after the Fine levied, not other- 
wife, : 39 

An Anfwer was amended, no Re- 
plication being filed, 173 


Anlwers, jdieas, aud Demurrers, 


Holden on Demurrer that a Coun- 
fel fhall not be bound to anfwer 
as to any Thing he knoweth in 
a Caufe as Counfel, but fhall 
anfwer ‘Things not come to his 
Knowledge as a Counfel, 5 

Ii a Defendant be brought into 
Court three ‘Times, refufe to 

anfwer 
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anfwer the Bill, the Bill fhall 
be taken pro Confeffo, ‘Page 27 
A Purchafor on a valuable Con- 
fideration may fet forth the Con- 
{ideration, and plead the Purchafe 
to a Bill brought for Difcovery 
of Writings, 43 
An Account ftated is a good Plea 
to a Bill for an Account, unlefs 
particular Miftakes in the Ac- 
count be charged in the Bill, 62, 
183 

To a Bill to difcover Wiitings in 
Defendant’s Cuftody, Defendant 


pleaded a Purchafe without No- | 


tice of Plaintiffs Titic; and 
this Difference was taken ; where 
Plaintiff hath a ‘Title in Law, 
tho’ Defendant did purchafe 
without Notice, he muft difcover, 
but otherwife it is if Plaintiff 
hath only a ‘Litle in Equity, 84 
Held on a Demurrer, that a De- 
fendant fhall not fet forth his 
own Forfeiture, 128 
Plea of Outlawry may be without 
Oath ; likewife a Plea of Pri- 
vilege, as of the Privilege of 
Oxford, or the like, 143 
Where no Proof of either Side, 
Defendant’s Anfwer muft be be- 
lieved, eae 146 
'To a Bill for an Account of Pro- 
fits of Lands in Chefbire, De- 
fendant pleaded where the Lands 
jay, and that he lived in Chefhire, 
not within the Jurifdiction of 
the Court ; over-ruled, but faid 
the Plea was allowable where 
the Partics dwelt there, and for 


Lands lying there, 159 
An Anfwer was amended, no Ke- 
plication being filed, 173 

5 





A Demurrer held good to an origi- 
nal Bill brought to explain a 
Decree, 179 

No Demurrer lies to a Subpoena, 
being no Record, Page 180 

A Demurrer allowed to a Bill 
brought againft Plaintiff, who 
was fuppofed to have fome of 
the Deceafed’s Effe&ts in his 
Hands, becaufe there was no 
Executor or Adminiftrator Par- 
ty ; for if none adminifter, Plain- 
tiff as Creditor may, 188 


Atinnments and JDorbity. 

An Afiignment by a Widow of a 
Term of Years in Truft for her- 
felf and Child, juft before her 
fecond Marriage, without the 
Privity of her fecond Husband, 
held good ; but a Power re- 
ferved therein to difpofe of the 
Remainder of the faid Term 
after the Deceafe of herfelf and 
Child, held void becaufe 
fuch Remainder not being dif 
pofed by her before. Marriage, 
vetted in the Husband, 92 

An Afiignment of a Chofe in Ac- 
tion not protected in Equity, 
unlefs for fome Debt to the AL 
hanes, 1/7) 145 

Plaintiff having got a Judgment 
for 500A again{t Defendant for 
Familiarity with his Wife, De- 
fendant afiigned over all his E- 
ftate in Truft for Creditors; and 
held good againft the Judgment, 





236 

A Remainder of a Term is an 
affignable Intcreft, 238 
So is a Remainder of a’ Term ona 
Poffibility, 251 

B Ba- 
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B 
Waron and Feime. 


F a Wife before Marriage with 
Husband's Privity conveys a 
Term in Truft for herfelf and 
Children by former Marriage, 
it is out of the Husband’s Power 
to difpofe of the Intereft of the 
Wife; nor if the Wife fhould 
join would it avail; but if a 
Wife fecretly before Marriage 
convey a Term in 'Truft for her- 
felf, it fhall be in the Power of 
the Husband, Page 29 
A Limitation to Husband and 
Wife, with Remainder to the 
Heirs of the Body of the Wife, 
fhe hath the Ditpofition of the 
Term, 62 
If a Man marrieth a Woman who 
is the Truftee of a Term, the 
Truft will not furvive to the 
Husband, but fhall go to the 
Exccutor or Adminiftrator of 
the Wife, senegal. 
If a Wife during her Husband’s 
Life make a Will, tho’ the Huf 
band promifed to perform it, or 
gave Leave to make it, or after 
her Death affented to it, or be- 
ing made Executor, proved the 
fame, yet he is not bound there- 
by unlefs he agreed in Writing 
before Marriage thereto, 70 
If a Woman, poffefled of the Truft 
of a Term of Years, conveys it 
in 'Truft for herfelf, and after 
marries, the Husband fhall have 
the Truft of the Term, and 
fhall not be barred thereby, un- 
lefs the Husband before Mar- 
riage be made a Party tothe dif- 





pofing the ‘Term in ‘Lruft for the 
Wife's Jointure Page 79 
Held the Husband has no Power 
to charge the Truft-Term of 
his Wife affigned by her before 
Marriage for her own Benefit, 
138 

An Agreement entered into be- 
tween Husband and Wife before 
Marriage, void by Marriage, 
sorpgl aT, 
The Husband cannot fue in his own 
Name for a Legacy left his Wife 
while Covert, 160 
A Leafe per Baron and Feme of 
the Wite’s Reverfion (who had, 
while a Feme, created a Power 
to make Leafes for 21 Years) to 
commence after Death of ‘Te- 
nant for Life, not good, 168 
Where a Feme Covert has Power 
by a Will to fell Lands, a Sale 
by her to the Husband was:good; 
and held there was a Ditlerence 
between a nude Power and a 
Power flowing from an Intereft, 
abid. 

Where Baron and Feme have a 
Decree in Feme’s Right, and 
Baron dies, the Feme and not 
the Executor fhall have the Be- 
nefit, 172 
Where a Wife receives Money for 
her Husband, if fhe ufually re- 
ceives, it fhall bind the Husband, 
178 

If a Man in Confideration of a 
Portion give Bond to a Woman, 
whom he after marries, to leave 
her 100 /. per Ann. for her Life, 
tho’ the Bond be void by Mar- 
riage, Equity will oblige the 
Husband to perform the Agree- 
ment, and give Bon¢ to 'Truftees 
for that Purpofe ; and fhe may 
4G eXx- 
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exhibit a Bul by Truftees or 
next Friend, Page 205 
If the Wife trades by the Huf 
band’s Permiffion, he fhall be 
liable to Debts contracted in her 
Trade; and if a Wife executes 
a Bond in Prefence of her Huf- 
band, and he doth not oppofe, 
it fhall bind him, 215 
Bonds due to the Wife, or other 
Chofes in Aétion, go to the 
Wite, and not to the Executor 
or Adminiftrator; for tho’ the 
Husband had Power to aliene or 
difpofe or them, if he doth not, 
they furvive to the Wife; but 
if the Husband furvives, he fhall 
not have them without taking 
Adminiftration to his Wife, and 
if the Husband afligns a Bond 
due to the Wife, this fhall 
not bind the Wife if fhe furvive, 

241 
‘Twelve hundred Pounds, Part Me 
the Wife’s Fortune, remain un- 
received in the Chamber of Low- 
doz atter the Husband’s Death, 
who had covenanted to fettle 
2401. per Ann. on the Wife for 
Life; the Queftion was, as fuch 
Settlement had not been made, 
the 1200/. fhould go to the 
Wife as a Chofe ia Adtion, and 
to belong to the Wife 262 
Where Monies which come in 
Right of the Wife furvive to the 
Wife, yet if they have been un- 
der Confideration, and a Join- 
ture made equal to fuych Por- 
tion, fuch Chofes in Action be- 
long to the Executor and not to 
the Wife, 282 
Though a Husband by Law can- 
not be charged with his 
Wife’s Debts after her Death, 

5 
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yet if fhe brought a compe- 
tent Fortune, Equity will oblige, 
Page 231 


EMIT. 


On a Bill againf the Heir of a 


Tortgagee to redecm, and the 
Executor or Adminiftrator not 
being made a Party, on that Ex- 
ception taken, the Court would 
not proceed, 52 


To a Bill alledging any Thing in 


order to intitle a Court of Equi- 
ty toa JurifdiGion, Affidavit muft 
be annexed to the Bill of the 
Truth thereof; es if a Bond be 
loft, there the Lofs of the Bond 
gives the Court of Equity Ju- 
rifdiGion ; but no Affidavit ne- 
ceflary on a Bill for Difcovery 
of Writings 


71 
Where a Defendant ftands out all 


Procefs of Contempt, the Bill 
fhall not be taken pro Confeffa; 
but if he appears, and then ftands 
out, it fhall, 127 


A Bill on a Bond muft be againft 


all the Obligors, ibid. 


A Bill of Review would not lie, 


becaufe the Executor was no 
Party to the former Decree, 149 


A Bill of Review granted on gi- 


ving good Security, 172 


A Bill of Review not to be grant- 


ed for a Matter which might 
have been made ufe of in the 
firft Caufe, 178, 181 


On a Bill of Review, where the 


former Decree is reverfed, De- 
fendant fhall not pay Damage 
for the Money decreed, 18 


A Bill of Review only lies for him 


againft whom the Bill of Di 
miffion ts, 183 


Bonds 
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Bones and Obligations. 


quity of the Husband, and the 
Bill difmifled, Page 1o2z 


A Bond given for pafling Recovery, | A Bill on a Bond muft be againft 


which was afterwards pafled, no 
Protection againft other Incum- 
brances, ‘Paze i 
A Bond in quadraginta Libr. held 
good pro quadringentis, 16 
A Judgment obtained on a Bond 
after the Swbpena, and before a 
Decree for Payment of Bond- 
Debts, fhall have Preference, 
ibid. 

If Heirs be not mentioned in a 
Bond, Equity will ‘not charge 
the Heir, ibid. 
If an Obligee makes the Obligor 
Executor in Truft for his Chil- 
dren, this fhall not be in Equity 
an Extinguifhment of the Debt, 
52 

On a Bill to be relieved againft a 
Bond of 600/. where only rool. 
was paid, decreed to remain a 
Security only for the 1oo/, and 
Intereft, 63 
A Woman having 150/. given by 
ber Brother before Marriage, 
gives him a Bond privately to 
repay it; the Husband being 
dead without Ifue, Defendant 
fued her at Law, and on her 
Bill to be relieved, decreed the 
Bond fheuld be delivered up, 
and fhe, tho’ a Party to the 
Fraud, was relieved, Tot 
On a Bill praying that Bond-Debts 
due to the Wife before Mar- 
riage might be applied in Pay- 
ment of her Husband's Debts, 
held that the Bonds not being 
altered, the Law referves the 
Right in the Wife, and were 
not Affets cither in Law or E- 


all the Obligors, 12 
A Debtor on Bond and fimple Con- 
tracts afligns Land to pay his 
Creditors; held the Creditors 
fhould be paid in Proportion, 
and not Bonds firft, 175 
If a Scrivener be trufted with a 
Bond, and the Obligor pay the 
Money and take up the Bond, 
the Obligee fhall have no Re- 
medy againft the Obligor, but 
only againft the Scrivener, 215 
A Bond given for Moncey freudu- 
lently won at Gaming decreed 
to be delivered up, 
A Bond being given to pay goo /. 
to a Daughter, if there be no 
Sen living at Obligor’s Death, 
the Wife was enfeint of a Son 
at the Obligor’s Death ; decreed 
the Daughter net to have the 
900 Lb. 
Bonds due to a Wife. 
and Ferme, 


23 
ae 


224 
See Baran 


C 
Charity, 


F a Man devife a Sum of Mo- 

ney to fuch charitable Ufes as 
he fhall by a Codicil appoint, 
and appoints no Codicil, it fhall 
be applied as the Court fhall di- 
rect, 262 


Conditions and Limitations. 
A Condition for Payment of a Le- 
gacy under Forfeiture of an E- 
ftate, and a Devife over of that 
Eftate in Cafe of Non-payment, 


tho’ 
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tho’ in Law the Eftate be for- 
feited in Cafe of Nonpayment, 
and tho’ a Devife over, yet in 
Equity this fhall be held only 
as a2 Mortgage or Security for 
Payment of the Legacy; and 
the Legatee being paid his Le- 
gacy, with ail Colts and Da- 
mages, the Perfon to whom. it 
was conditionally given fhall en- 
jcy the Eftate, Page 10 
A Perfon cannot inforce Execu- 
tion of an Agreement on. a 
Condition preccdent on his Part 
to be performed, unlefs he hath 
performed the Condition prece- 
dent ; may in Equity inforce the 
Exccution of the Agreement al- 
tho’ the Condition, was not per- 
formed, it not being the Default 
of the Iflue that the Condition 
“was not performed, 36 
A Legacy on a Condition to be 
performed fhall be taken only 
12 Terrorem, unicts fuch Lega- 
cy be devifed over on Breach of 
the Condition ; but if no Devife 
over, the Party fhall have the 
Legacy notwithftanding the 
Breach of the Condition, 41 
Held that a Condition not to mar- 
ry without another's Confent is 
void; and where a Portion is 
devifed to a Daughter, payable 
at 25, or Marriage, firft happen- 
ing, provided fuch Marriage be 
had after 16, and with Confent 
of 4. but otherwife to have 
only Half that Portion, and Te- 
ftator devifes the Refidue of his 
Perfonal Eftate to Truftees for 
the Benefit of his Children, the 
Legatces ; the Daughter mar- 
ricd otherwife, yct on a Bill 
brought for the whole Portion, 
> 





held that the Condition was 
only zz Ferrorem, and the whole 
Portion decreed to be paid, Page 

119 


Held that the Limitation ofa’Term 


to Diverfe in Remainder one 
after another, if thofe Perfons 
were in Being and particularly 
named, could not tendto a Per- 
petuity, and might declare the 
Truft of a Poffibility in Re- 
mainder, 166 


An Eftate was limited, ona Mar- 


riage Scttlement of a Daughter, 
to the Father for Life; Remain- 
der to Truftecs, in Truoft that 
if Plaintifi fhould marry his 
Daughter after her Age of 16, 
and fhe have Iflue, then Plaintiff 
to have an Eftate for Life; the 
Marriage was had after 16, but 
no Iffue ; Queftion was, if Plain- 
tiff had an Lftate for Life 2 Held 
he had, but reverfed in the Heufe 
of Lords. 1 186 


A Limitation of a Fee upon a Fee 


is void in its Creation, tho’ a 
Fee may arife upon a Fee up- 
on a Contingency ; but that muft 
be a Contingency which may 
happen in one Life, 218 


A Limitation to a Father for 70 


Years, then to Fruftees for soo 
Years to particular Ufes, and 
after the Death of the Father, 
Limitation to the firft Son is void, 

232 


Contribution and Ayerage, 


Three being bound in a Bond, one 


Principal, the others Sureties, 
a fourth became bound, that if 
the other three did not pay he 
would ray it; one of the two 
Sureties paid the Monies, and 


pre- 
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preferred his Bill againft the 
fourth to contribute, but it was 
alledged he was only a Supple- 
mental Security ; held he fhould 
contribute, Page 97 
An Apportionment of Rent denied 
where the Land was worth the 
Rent, 174 
A Jointrefs of an Eftate in Mort- 
gage mutt contribute one Third 
to the Redemption, and the 
Reverfioner two Thirds ; fo 
muft Tenant for Life and Re- 
mainder Man in fame Degree, 
210 


CoppHoid. 

A Covenant to furrender a Copy- 
hold for a valuable Confidera- 
tion, if the Copyholder dieth, 
fhall bind the Heir; but if a 
Copyholder devifeth his Copy- 
hold, unlefs for Payment of 
Debts, the Heir fhall not be 
compellable to make good the 
Devife 65 

A Widow fhall not have Dower of 
a Copyhold Eftate where her 
Husband was only 'Truftee 71 

On Poffeffion of a Copyhold for 
45 Years, a perpetual Injunction 
was decreed, becaufe it might 
be prefumed that the Surrender 
might be loft, 106 

Where a Copyhold is devifed, and 
no Surrender to the Ufe of the 
Will, Equity will fupply the 
Defe& of a Surrender if it be 

_ for a Child's Portion, but will 
not do it in all Cafes 115 

Tenants for’ Life of a Copyhold 

fell their Eftate to 4. and fur- 
render to the Lord that he might 
admit 4. the Copyholder in Re- 
verfion enters, brings Ejectment, 


and recovers at Law, but by a 
Bill had Relief, Page 118 
Where a Copyholder purchafes a 
Copyhold tor three Lives, and 
puts in his own Life with two 
others to hold fucceffively ac- 
cording to the Cuftom of the 
Manor, if the firft Taker paid 
the whole Money, the others 
are only 'Truftees for him, and 
he may in Equity difpofe of the 
Eftate ualefs it fhall otherwife 
appear, 123 
A Copyholder not relicved againft 
a Forfeiture for cutting Timber, 
if a voluntary Wafte, and di- 
rected an Iflue, 137 


Creditor anv Debtor. 

A Man devifed Lands to his Exe- 
cutors for Payment of Debts, 
fubje@t in the firft Place to an 
Annuity of s50/ to his Wife : 
Decreed the Debts fhould have 
the Preference, 49 

Debtor in Bonds and Simple Con- 
tract affigns Land in Truft to pay 
his Debts: Held to be paid in 
Proportion, and not Bonds firft ; 
and Legatee to have equal Pro- 
portion pro Rata, otherwife of 
Judgments, 175 

Any Perfon who has got 'Teftator’s 
Effects is liable for Debts and 
Legacies, 181 

Several Creditors brought a Bill 
to be paid out of Teftator’s real 
Eftate, and pending. the Suit 
other Creditors got Judgments : 
Decreed they fhould all be paid 
pari pafju, 254 

Where the Perfonal Eftate is nat 
fufficient to pay Debts and Le- 
gacies, Creditors on real Sccu- 
rities fhall come in on the Real 

4H Eftate, 
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Eftate, and the Legacies fhall 
be paid out of the Perfonal, 
Page 265 

A Man thall not, by fettling. his 
Money to fuch Utes as he fhall 
by Will appoint, defeat his Gre- 
ditors, 266 
Where Lands are devifed for Pay- 
ment of Debts, which have no 
Tien on Land, thofe Debts fhall 
havenoPreferencetoLegacies,270 
Three thoufand Pounds being to 
be raifed by Settlement, and 
3000/. more to fuch Ufes as 4. 
by Will fhould appoint, who ap- 
pointed the fame to his Daugh- 
ter: Held the laft 3000/7. to be 
Affets, and liable to Creditors 
Demands, 279 


Cuftom of Londen. 

A Legacy by a Freeman of Loz- 
dow to one of his Children fhall 
not bar that Child of a cufto- 
mary Share, unlefs it appears to 


have been intended in Bar of 


—fuch cuftomary Share, 28 
If the Widow intitled to her cu- 
ftomary Part die, the Executor 


of the Husband fhall not have | 
it, bute the Executor of the] 
Wife, becaufe it is a Chofe in} 
ibid. | 


Adtion, 
The Truft of a Ferm to attend 
the Inheritance, tho’ vefted in a 
Freeman, fhall not be fubjeét to 
the Cuftom of Lozdoz, 66 
A Devife to a Daughter of a cer- 
_ tain Sum, and the Refidue to 
the Brother ; “the Queftion was, 
Whether that Sum fhould be in 
full of her cuftomary Part, or 
whether fhe fhould alfo have 
her cuftomary Part: And it was 
held-clearly the fhould have her 
r 


A 





Legacy and her cuftomary Part, 
Page 67 

A Woman accepting a Jointure in 
Bar of her cuftomary Part fhall 
be bound thereby, tbid. 
The cuftomary Part belonging to 
the Adminiftrator of a Citizen 
of Lonzdon dying inteftate, is 
not within the Statute of Diftri- 
butions, 85 


D 
Dectee. 


Here there is a Remedy at 

Law for one Thing in a 

Bil], mixed with other Things 
only remediable in Equity, there 
Equity will determine the whole 
Matter, 58 
A Sequeftration may be granted 
in Chancery or Exchequer for a 
Perfonal Duty, for the Court 
hath Authority to fee its Decrees 
executed, 99 
Decree in Equity for a certain 
Sum is equal to a Judgment at 
Law, and to be paid paré paffz 
therewith ; but if the Decree be 
only for an Account, it fhall 
not be held equal to a Judg- 
ment at Law for a certain Sum, 
104 

An Infant’s Confent to a Deeree is 
reverfible ; a Decree by Con- 
fent for a Leafe, or other per- 
fonal Thing, fhall bind Pur- 
chafors, 127 
A Decree for a Legacy not plead- 
able at Law, 153 
Error not afftgnable to a Decrec 
it Nature of a Plea of Abate- 
ment, 170 
A Demurrer allowed to an = 
na 
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nal Bill to explain a Decree {In all voluntary Settlements all 


Page 79 
Where a Decree was drawn up 
different from the Faé@s by 
Miftake, held not proper for a Bill 
of Review, buta Rehearing, 182 


Deeds and other Writings. 

A Recital in a Deed that it was the 
Intent of the Parties to levy a 
Fine to be deelared to fuch Ufes, 
fhall bind the Parties tho’ no Co- 
venant therein to levy a Fine, 3 
A Recitalin a Deed, that whereas 
Defendant was to pay Plaintiff 
tooo /, for a Marriage Postion 
fot his Daughter, and thereupon 
Plaintiff covenanted to fettle 
Lands of that Value; and after 
Defendant refufed to pay any 
more than 326/. Deéereed that 
this would bind Defendant to 
pay tooo/. and that ati Adtion 
of Covenant would lie on the 
Recital, 257 
A having Power to limit Lands to 
fuch Ufes as he fhould appoint, 
limited the fame by Deed with- 
out a Power of Revocation re- 
ferved, and after burnt the Déed, 
and by a new Deed appointed 
new Ufes; but held that the firft 
Limitation fhould prevail, and 
the fubfequent be void, for the 
firft Deed and laft Will take 
Place; but if the Power referved 
be to fuch Ufes as fhalk from 


Time to 'Time be lintited, then | 
the laft Limitation will prevail, | 


61 
A fraudulent Decd good againft 
the Grantor, 183 
A: Deed not read to the Party be- 


fore executed, no fufficient Rea: | 
194 | 


fon to fet it afide, 


A Devife to a W 





Circumftances ought to be pur- 
fued, except where the Cir- 
cumftances are not known, or 
the Party is under 4 Difability, 

Page 195 


When a Deed is made on good 


Confiderations, Equity will fup- 
ply a Defe& in the Execution, 


256 
An inrolled Deed, where the E- 


ftate paffeth by tlhe Inrollment, 
is Evidence ; otherwife not, 259 


In equitable Securities, that which 


is prior in Time fhall have the 
Preference, 290 


Devdite, 


Plate in common Ufe fhall pafs by 


the Name of Houfhold-Stuf, 
Plate laid tip fhiall not, 12 


A Devife to a Wife of Manics to 


“be diftributed among het Chil- 
‘dren as fhe fhould think fit ; if 


the Wife marry again, the Mo- 
ney fhall be equally diftributed, 
becaufe the Power to difpofe it 
unequally was with Intent to 
preferve Obedierice to her, which 


’ Intent fails when fhe majies, 18 
A Devife out of a Leéafe for Years, 


if that Leafe be determined, 
fhall not be niadé good out of 
the Perfenial Eftate, 


22 
A Devife of 4 Perfonal Thing if 


Remainder held to be void, 4o 


A Mati having devifed Lands to his 


Executots for Payiient of Debts, 
fubje& in the firft Place to an 
Annuity of 50 /. to his Wife ; de- 
creed the Debts fhould have 
the Preference, 49 
ife of Houfhold 
Goods and Stuff fhall pafs Plate 
in common Ufe and other va- 

luable 
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luable ‘Things in Pofleffion of the 
Wife in the Husband’s Life-time, 
as Ear-rings, @7c. Page 64 
A Devife of Freehold or Copyhold 
Lands in Mortgage fhall pafs 
the Equity of Redemption to 
the Devifee, 65 
A Devife among all his Grand- 
children, and after the Devife, 
and before the Teftator’s Death, 
another Child was born: Held 
that fhould have a Share, 105 
A Devife to H. of 3000/, on Con- 
dition fhe gave Security to leave 
1004. a-piece to her two Chil- 
dren, and 50 /. a-piece to 4. and 
B.—H. died before the Te- 
{tator, and the Legacies were 
held to be loft, 107 
A Devife of 1000/7, to a Daugh- 
' ter to be difpofed by her for the 
Benefit of her Children as fhe 
pleafed ; fhe died, and her Huf- 
band being Adminiftrator, in- 
fitted the 1000/. was a. velted 
Intereft, and not tranfmiffable to 
the Children: Held a Truft for 
the Children equally, 110 
A Devife to a Daughter of 500/. 
and if fhe died before 30 and 
“unmarried, to go over; fhe re- 
ceived the Money, but died be- 
fore 30 and unmarried: Held 
the Devife over good, 137 
By a Devife to a younger Child, a 
Son who is Heir at Law, and hath 
a fair Inheritance, tho’ a youn- 
ger Child, fhall not take, 158 
A Devife of a Term of Years to 
his Daughter and her Children, 
and alfo to fuch other Children 
as the fhould have: Held the 
after-born Children fhould not 
take, being Words of Limitation 
and not of Purchafe, 186 
‘A, Devile of Lands to F. S. he pay- 


ing his Debts, will chatge the 
Land; but a Devife of Land:in 
one Part, and Direétion to pay 
his Debts in another Part, will 
not be fufficient to charge the 
Land, Page 192 
A Devife to a Truftce to difpofe as 
he fhould think fit; Equity will 
give it to the Heir at Law, 198 
A Devife of Goods to 4. for Life, 
Remainder to 8. is good, and 
B. by Bill may compell 4. to 
give Security for the Goods, 206 
Devife to a Daughter, fhe pay- 
ing 100/. to another Daughter 
by a Time limited, or on Failure 
then a Devife over of the fame 
Land to another Daughter ;if the 
firft Devifee pay not the Monies 
by the Time limited, the fecond 
Daughter fhall have the Land, 
ibid. 

If a Term be raifed to pay a Le- 
gacy at 18 or Marriage, and the 
Party live to 18 and difpofe 
thereof, fuch: Difpofition fhall 
be good tho’ the Monies were 
not raifed, 209 
A Devife after dying without Iffue 
generally is void, 210 
A Devife of an Eftate to 4. on 
Condition fhe married a particu- 
lar Perfon, and if not, a Devife 
over ; Equity can’t relieve her, 
but the Devifee over muft have 
the Eftate ; but not devifed o- 
ver, Equity would relieve, 220 
A. devifes 600%. to each of his 
Daughters, and afterwards gives 
one of his Daughters 600 /. in 
Marriage, fuch Marriage, Por- 
tion fhall be in full of the Le- 
gacy, 224 
A Devife to a younger Daughter 
of a Copyhold Eftate made good 

I 


to 
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to her in Equity, tho’ not fur- 
rendered to the Ufe of his Will, 
Page 234 

After a Devife for three Lives 
the Devifor made a Leafe of 
the fame Eftate for three other 
Lives: Held to be a Revocation 
of the Devife, 284 
A Perfonal Eftate devifed to A. and 
his Iffue, and for Default of If 
fue to B. held void, 287 


Dilcovery and Beliek. 


_A Perfon having a legal Title as 
an Heir, @c. not intitled in 
Equity to a Difcovery of Deeds, 
@c. but a Perfon having an 
equitable Title as a Mortgagec, 
@yc. is intitled to fuch Difco- 
very, which makes the Diffe- 
rence between a legal and an 
equitable Title, 24 

A Purchafor on a valuable Con- 
fideration may fet forth the Con- 
fideration, and plead the Pur- 
chafe to a Bill brought for Dif 
covery of Writings, 43 

Plaintiff having borrowed 100/. 
gave Judgment to pay 2000/, 
after the Death of a Perfon to 
whofe Eftate he was intitled to 
a Remainder in Fee ; the Defen- 
dant being informed that a Court 
of Equity would fet afide fo un- 
reafonable a Bargain, filed his 
Bill that Plaintiff might repay 
his Money, or be prevented from 
feeking Relief. Plaintiff in An- 
fwer refufed to pay the Money, 
but infifted on his Bargain, and 
{wore he would never feek Re- 
lief ; yet after Death of Tenant 
for Life brought his Bill to be re- 
lieved: Decreed, on Payment of 


Money lent with Intereft, Bond 
to be delivered up, Page 112 
Plaintiff having filed his Bill to be 
repaid 50 /, which Defendant 
had extorted from him to avoid 
a Profecution, decreed the Pay- 
ment, ibid. 


Dower and Jointure. 
The Widow of a Truitee fhall be 
barred of Dower, 43 
A Widow accepting a Jointure in 
Bar of her cuftomary Part fhall 
be bound thereby, 67 
No, Jointrefs can be relieved a- 
gainft an Heir at Law where 
there’s a Term to attend the In- 
heritance; much lefs where the 
'Termor is a Puschafor, 212 
A Term of 99 Years limited to 
raife 200/. a-picce to Daughters, 
and for fuch other Ufes as 4. 
fhould by Will appoint, who dy- 
ing without appointing Ufes, the 
Widow brought her Writ of 
Dower, but could have no Re- 
lief; for Equity could not charge 
the Term with Dower, 233 
A. by Will having given his Wife 
more than her Dower would 
amount to, tho’ not mentioned 
to be in Bar of Dower, and de- 
vifed the Refidue of his Eftate 
away: Held to be in full of 
Dower, 234 


E 


Chivence, TWiitnelles, JD200f. 


ae Original loft was fupplied 
on Proof that there was an 
Original, 30 
New Proof of Faéts in Iffue be- 
fore a Decree, no fuffcient 
4l Ground | 
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7 pea re tN IT ETT 
Ground for a Bill of Review ; | An Executor fhall be difcharged in 


but new Proof difcovered fince 
the Decrec is a fufficient Ground 
for a Bill of Review, Page 31 
Orders muft be drawn up and en- 
tered by the Regifter before they 
bear Authority, for the Regifter's 
Minutes are only a Warrant for 
an Order, 46 
A Collateral Proof fhall never be 
admitted againft the exprefs 
Words of a Bill, but the Intent 
of a Truft may be fupplied by 
Proof, 53 
Plaintiff's own Proof of Defendant’s 
Contempt allowed, 132 
Witnefles muft be examined before 
Replication if Plaintiff doth, 136 
The Depofition of a Witnefs, 
who was by Order re-examined 
on Pretence of Surprize, was 
fupprefled, 178 
Depofitions in a former Caufe be- 
tween other Parties read, 184 
An inrolled Deed, where the Eftate 
paffeth by the Inrollment, is Evi- 
dence, otherwife not, 259 
A Settlement under which Plain- 
tiffs claimed being loft, but 
proved by Plaintiffs themfelves 
30 Years ago when they had no 
Intereft therein, was admitted 
Evidence at Law, 260 
Depofitions taken in a Caufe where 
‘Tenant for Life only is Party 
cannot be Evidence againft the 
Reverfioner or Iffue of Tenant 
in ‘Tail, 264 
Crecutar and Adimintftrator. 
A Devaftavit in Law in fome 
Cafes relicvable in Equity, 1 
Being made an Executor doth not 
always extinguifh a Debt from 


I 


Equity on Payment to the Wife 
of a Legacy given to her with- 
out the intermeddling of her 
Husband, Page 22 
If an Executor affent to a Legacy, 
and die before Probate, fuch Af- 
fent is good, 23 
A Promife by the Executor to the 
Tcftator to pay all the Legacies 
in Cafe he would not alter his 
Will, fall bind tho’ he does not 
receive out of the Teftator’s 
Eftate or Effects, fufficient to 
pay fuch Legacies, hee 
An Executor or 'Truftee fhall not 
pay off a Mortgage out of the 
Monies arifing by Sale of other 
Lands directed to be fold for 
Payment of Debts, becaufe the 
Mortgagee can have no Damage, 
being fecured by his Mortgage ; 
but if the Mortgagee fhould be 
paid thereout other Creditors 
might lofe their Debts, 51 
If the Obligee make the Obligor 
Executor in Truft for his Chil- 
dren, this in Equity fhall not be 
an Extinguifhment of the Debt, 
52 

An Executor for his Indemnity 
may prefer his Bill againft Cre- 
ditors and Legatees, in order to 
pafs his Accounts and compel 
them to abate in Proportion on 
Defect of Affets, 83 
An Executor pleaded Fully admi- 
niftred, and a Bill was brought 
for Difcovery of Affets ; and 
pending the Suit, the Executor 
confefied a Judgment to another 
Creditor : Decreed the Executor 


to pay the whole Debt, 93 


Upon the AG of Diftribution of 
the Executor, 11 | 


Inteftates Eftates, refolved that 
the 
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the cuftomary Part belonging to 
the Adminiftrator of a Citizen 
of London dying inteftate is not 
within the Act, Page 85 
Where a Man makes an Executor, 
to whom he devifes all the Re- 
fidue, and the Executor dies be- 
fore the Teftator, he who takes 
Adminiftration cum tefiamento 
anuexo fhall be liable to make 
Diftribution offuch Refidue, zbid. 
Where a Child dies and the Mother 
adminifters, fhe fhall not be com- 
pelled to make Diftribution a- 
mong the Inteftate’s Brothers and 
Sifters, ibid. 
A Devife of 20 1 to #. to put 
- him out Apprentice at 17, and 
B. died before 17 : Decreed to 
be paid to B.'s Adminiftrators, 89 
On the Statute of Diftributions, it 
being difputed whether a Grand- 
mother fhould have an equal 
Share with a Brother or Sifter : 
Held the fhould not ; and it be- 
ing difputed whether a Brother 
of the Half Blood fhould have 
equal Share with Brother of the 
whole Blood: Held he fhould 
have only Half a Share, 95 
A Devife to Brothers and Sifters, 
and his poor Kindred, to be di- 
{tributed at the Difcretion of his 
Executors: Held that poor Kin- 
dred fhould extend only one De- 
gree beyond thofe named in the 
Will, and the Executors to di- 
ftribute equally, 96 
B. having received 29/. in Part of 
Rent due to 4. of whom he 
was Adminiftrator, and having 
taken a Note of 31 /, Remainder 
of the Rent duc, died inteftate, 
and the Queftion was whether the 
Adminiftrator of B. or Admini- 


{trator de bonis 20m of A. fhould 
have the Rent? Held the Admi- 
niftrator of B. fhould have it ; 
for that by taking the Note in 
his own Name he had vefted the 
Property in himfelf: And held that 
if a Debt be due to an Inteftate, 
and the Adminiftrator takes a 
Security in his own Name, if 
the Debt be loft, this fhail be a 
Devaftavit in the Adminiftra- 
tor, Page 100 


A Devife of the Refidue of a Per- 


fonal Eftate to the Executor in 
Truft for Teftator’s Wife, if the 
Wife dies before the 'Teftator, 
fuch Refidue fhall belong to 
the Executor, and not go to the 
‘Teftator’s next of Kin, 105 


A Queftion was on the Statute of 


Diftributions, Whether a Sifter 
or Brother of the half Blood 
fhould have equal Share with 
a Brother or Sifter of the whole 
Blood 2 Held the half Blood be- 
ing in equal Degree, ought to 
have an equal Share, 112 


A Grantee of the Cuftody of a 


Lunatick, and of his Eftate, 
with the Rents and Profits there- 
of, purchafed Lands ; the Lu- 
natick dying, a Queftion was be- 
tween the Heir and Adminiftra- 
tor, who fhould have the Benefit 


of the Purchafe2 Held the Ad- 


miniftrator fhould, for if the 
Money had not been laid out, 
it had been clear that the Admi- 
niftrator fhould have it; and if 
laying out the Money would 
alter the Cafe, it would be in 
the Power of the Grantee: of 
the Lunatick to prefer the Heir 
or Adminiftrator as he pleaf- 
ed, | 114 

The 
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he Vruft of a Term was limited 
to Husband and Wife and the 
Survivor, and the Heirs of the 
Body of the Wife by that Huf- 
band ; the Husband dies, leaving 
Iffue ; the Widow marries a fe- 
cond Husband and dies, and the 
Husband takes Adminiftration ; 
and the Queftion was, Whether 
he as Adminiftrator fhould have 
the ‘Term, or the Iifue 2 De- 
creed the Iffue fhould have it, 
and took the Words Heirs of the 
Body to be defcriptio perfone, 
and not Words of Limitation, 
Page 114 

Held that the Equity of Redemp- 
tion fince the Statute of Frauds 
and Perjuries was Aflets to a 
Bond - Creditor, and notwith- 
ftanding the Alienation, the Va- 
lue fhould be Affets in the 


Hands of the Heir; and by Stat. 


29 Car. 2. 3. the ‘Vruft of an In- 
heritance is Aflets to a Bond- 
Debt, 115 
The Benefit of Leafes for Years 
fhall go to the Executors, 131 
An Executor cannot demand Al- 
lowance in Equity of his own 

- _ Legacy firft, different from Rule 
of Law, there Executors may 
prefer their own Debts, 134 
Executor not bound to pay Lega- 
cies without Security to refund, 
ibid. 

An Adminiftrator mortgages the 
Inteftate’s Term, and makes /. 
Executor, and dies. £. takes 
Adminiftration de bonis nom to 
the firft Inteftate, and prays Re- 
demption: Held the Executor 
of 4. fhould redeem, 139 
Three Executors being Refiduary 
Legatecs, one dying, his Ad- 

1 


miniftratcr prays Diftribution 
againft the other two, and Relief 
againft Survivorfhip : Decreed 
againft him, Page 140 
If an Executor makes a Devwaffa- 
wit and dies, his Executor is 
liable, 142 
Held the Executor and not the 
Heir fhould have the Mortgage- 
Money, . 143, 180 
If an Executor hath Affets, he is 
bound to redeem Mortgages for 
the Benefit of the Heir, 205 
Hops which grew out of old Roots, 
the Perfon dying after Manu- 
rance, goes to the Executor and 
not to the Heir, but otherwife of 
Apples and Nuts, 210 
Where a Man gives a particular 
Legacy to an Executor, the 
Refidue of his Perfonal Eftate 
fhall go to his next of Kin, and 
not to the Executor, 212, 263 
On a Queftion, whether the Heir 
ot Adminiftrator de bonis non 
fhould be intitled to redeem : 
Held for the Adminiftrator, 227 
A Furnace fixed to a Freehold fhall 
go to the Executor, and not to 
the Heir, 249 
A Man having devifed Jewels 
- which were pawned, the Que- 
{tion was, Whether the Devifee 
or Executor fhould redeem the 
fame? Held the Executor fhould 
redeem them for Benefit of the 
Devifee, 272 


F 


Fines and Recoveries, 
Bond given for paffing a Re- 
covery, which was after- 
wards pafled, no Prote@ion a- 
gainft other Incumbrances, 1 
A 
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A Recital in a Deed, that it was 
the Intent of the Parties to levy 
a Fine to be declared to fuch 
Ufes, fhall bind the Parties, tho’ 
no Covenant therein to levy a 
Fine, Page 3 
Equity of Redemption is barred 
by a Fine, if no Claim within 
five Years, 21 
A Fine levied by a Decree to a 
particular Purpofe fhall in E- 
quity operate as to that particu- 
lar Purpofe only ; a Fine and 
Recovery of Ceffai que Truft 
fhall operate as ftrongly as an 
Eftate at Law, if upon good 
Confideration, 180 
Whether a contingent Fee can be 
barred by a Fine, 219 


G 


Gants. 


‘FE the King be deceived as to 
Part of a Grant, the whole is 
void, 17 


H 


Deiv and Anceffar. 


N_ Exccutor files his Bill a- 
gaint 4. for a Parcel of 
Land which his Teftator had 
agreed to fell him, and likewife 
againft the Heir at Law of 'Te- 
ftator, upon the Contra&, 140/. 
being paid in Part by 4. to his 
Teftator, who dies before the 
re{t of the Money was paid: 
Held the Executor fhould have 
the 140/. and that 4. might 
compel the Heir to execute a 
Conveyance of the Eftate, 38 
A ‘Term for 500 Years being raifed 


for paying gooc 4. a-piece ‘a 


younger Children at 21 or Mar- 
riage, and one died before: De- 
creed to fink for the Benefit of 
the Heir, which fhewed the Dif- 
ference between a Legacy and 
a Truft, Page 93 
Lands being purchafed by Truftees 
for the Benefit of an Infant, in 
Cafe he accepted thereof when 
of Age, and he dying before In- 
teftate, Queftion was, Whether 
this was Perfonal Eftate to be 
diftributed, or Real Eftate to 
defcend to the Heir? Held to be 
Real Eftate to defcend to the 
Heir, 96 
On a Bill of Interpleader the Que- 
ftion was, Whether the Heir, or 
the Widow and Adminiftratrix 
of an Inteftate fhould have fome 
Purchafe Monies of an Eftate 
fold by the Inteftate, and re- 
maining unpaid? Deereed for 
the Heir, 126 
An Heir’s undertaking to pay Debts, 
to prevent making a Will, out of 
Land, fhall bind him, TR) 
Held where Lands are to be fold 
-for Childrens Portions, if the Ex- 
ecutor dies the Heir fhall fell,176 
A Perfonal Eftate fhall be applied 
| firft in Payment of Debts and Le- 
gacies, in Eafe of the Real E- 
ftate, and for the Benefit of the 
Heir at Law, 188 


Hotchpat. . 
'A Debt due to the Teftator, tho’ 
he after declared it a Gift, fhall 
| be brought into Hotchpot, 12 
If a Freeman of London hath be- 
fore his Death advanced a Child, 
and it is known what fuch Ad- 
vancemient is, it fhall be brought 
into Hotchpot, not otherwife, 279 
4K I Sn: 








A Table of the Principal Matters 


I . 
Fnfant. 


NFANT in Veutre fa mere 
decreed a Share of Lands de- 
vifed to Truftecs for raifing Chil- 
drens Portions, Page 42 
If a Legacy be devifed to an In- 
fant, payable at a certain Age, 
and no Provifion for Mainte- 
nance in the mean time, Equi- 
ty will decree the Legacy to be 
put at Intereft, and a compe- 
tent Part of that Intereft to be 
applied for the Benefit of the 
Legatee, 45 
Infants by their next Friend bring 
4 Bill for their Legacies of 30 /. 
a-piece ; and if either died be- 
fore 21, his Share to be to the 
Survivor ; and if all died before 
that Age, their Portions to go 
over; Defendant «infifted none 
of their Portion ought to be 
paid before 21: Decreed the 
Legacies to be paid prefent- 
ly, and Intereft from: Bill exhi- 
bited ; and Guardian to give his 
own Security, that if either of 
the Legatees died under Age, 
the Legacy to be applied accord- 
ing to the Will, 116 
An Infant’s Confent to a Decree is 
ever reverfible ; of an adverfary 
Bill othe:wife, 127) 
Held that an Infant fhould not 
PUCONVE Yan re 169 
If a Guardian® puts out Money, 
the Infant when of Age may 
cither accept of the Securities, 
or make him account for the 
Money ; but he muft accept all 
the Securities or none, 230 
I 


An Infant in the Womb intitled to 
an equal Share of an Inteftate’s 
Eftate with other Children that 
are born, Page 230 


Anjunition, 

No Injuné&tion will be granted on a 
Bill and Affidavit to ftay Pro- 
ceedings at Law till the Defen- 
dant prays a Dedimus or is in 
Contempt, | 6 

No Injun@tion or Dedimus concern- 
ing Poffeffion, but only to ftay 
Proceedings at Law, ibid. 

An Injunétion doth not lie to ftop 
a Suit in foreign Parts, 125 

An Injun@ion granted to the Exs- 
chequer to ftop Proceedings 
brought there by Defendant here 
in Nature of a Crofs Bill, 161 


Sinterett. 

Two Judgments, one for Battery 
and one for Words, were brought 
into an Account between Plain- 
tiff and Defendant, but no In- 
tereft was allowed tho’ long 
due, 37 

Where a Legacy is made payable 
in Futuro, and no Provifion for 
Maintenance in the mean time, 
Equity will decree the Legacy 
to be put out at Intercft, and 
a competent Part thereof ap- 
plied for Maintenance, 45 

No Intereft allowed for Shop-Debts 
of twelve Years ftanding, 133 

latereft for the Intereft decreed up- 
on a Mortgage after Forfeiture, 

142 

Mortgagee allowed ‘Intereft for 
Money laid out in Repairs, 146 

A Mortgage not to carry Intereft af- 
ter Tender of Mortgage Money, 

174 
Held 





contained in the Cafes in Chancery. 


Held that where an Affignee pays 
a Mortgagee all that is really 
due, it fhall be taken for Princi- 
pal, Page 184 

A Legacy payable at a Time 
mentioned fhall carry Intereft 
from that Time, 207 

If a Man indebted for Principal 
and Intereft pay Money on Ac- 
count, it fhall be applied to fink 
the Intereft in the firft Place, 

261 


Jointenants and Cenants in 
Connon. 

The Releafe of one Jointenant 
fhall not prejudice another Join- 
tenant, 6 

Where there are Jointenants or 
Joint Executors, Equity will 
not take away the Benefit of 
Survivorfhip, if there be no 
Words to differ from it ; but in 
a Will, if any Intent of the 'Te- 
ftator appears to the contrary, 
then the Court will not permit 
the Benefit; and a Devife joint- 
ly to Executors and Legatees 
makes no Difference, 84 


L 
Leates. 
| eee being made by Vir- 


tue of a Covenant to ftand 

feifed to fuch a Power (which is 
void by Law) decreed that the 
Leffee fhould enjoy the Leafes, 
85 

A Forfeiture was incurred for Non- 
payment of Rent by the firft 
Leffee, but a new Leafe being 
afterwards granted him, his Un- 
dertenant alfo was compelled by 


‘a Decree to take a new Leafe 
for the Remainder of his 'Term, 
Page 92 

Where a Leafe is forfeited for 
Non-payment cf Rent, on Pay- 
ment of the Arrears, Equity 
will decree a new Leafe with 
like Covenants; in fome Cafes 
not, 115 
A. by Will devifing his Intereft in a 
Leafe, which he held of a Dean 
and Chapter, expired fave nine 
Months, who recovering renew- 
ed the Leafe, and republithed 
his Will; the Queftion was, if 
the new Leafe pafled by the 
Will? Held that it did pafs by 
the new Publication, 116 
By a Bequeft of a Moiety of a 
Perfonal Eftate a Leafe for Years 
pafles, 158 
If a Power to make Leafes is exe 
ceeded, the Leafe held good 
fo far as the Power extends, 171 
A Leafe to attend the Inheritance 
fhall go with it, 179 
The Affignee of a Bankrupt’s Lef- 
fee, who has Covenants to re- 
new, may oblige the Leffor to 
renew, 183 
A Leafe expreffed to be Ict at the 
ancient Rent, held void for In- 
certainty, 293 


Lenacp. 

Not due fo as to bear Intereft before 
Time limited for Payment ; if 
no Time limited, not to bear 
Intereft till Demand ; if no De- 
mand proved, Intereft from Time 
of Bill exhibited, I 

A Legatce fhall take tho’ mif- 
named, if there be Certainty 
fufficient who was the Perfon in- 
tended to take, 10 


A 
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A Legacy cannot be barred by 
the Statute of Limitations, 
Page 22 

A Tilzacy charged on a Real E- 
ftate, if that not fufficient, the 
Legacy fhall not be charged on 
the Perfonal, ibid. 
A Devife out of a Leafe for Years, 
if that Leafe be determined, 
fhall not be made good out of 
the Perfonal Eftate, ibid. 
A Legacy payable at 21 or Mar- 
riage, with Intereft till payable, 
if the Legatee die before 21 or 
Marriage, his Reprefentative 
fhall have the Legacy, and that 
immediately on the Death of 
the Legatec, 25 
A Legacy on a Condition to be 
performed fhal] be taken only 
an Terrorem, unlefs fuch Legacy 
be devifed over on Breach of the 
Condition ; but if no Devife 
over, the Party fhall have the 
Legacy, notwithftanding the 
Breach of the Condition 42 
If a Legacy be devifed to an In- 
fant, payable at a certain Age, 
and no Provifion for the Main- 
tenance in the mean time, Equi- 
ty will decree the Legacy to be 
put out at Intereft, and a com- 
petent Part of that Intereft to 
be applied for Maintenance, and 
the Remainder to be for the Be- 
nefit of the Legatee, 45 
If Legacies are given to Children 
and to Strangers, and there hap- 
pen a Defect of Affets, the Chil- 
dren fhall not abate in Propor- 
tion, but the Lofs fhall fall on 
the Strangers, thid. 

If a Settlement be made on a 
Child, and afterwards a Legacy 
of exactly the fame Value given 

A : 


it by Will, Equity will con 
fider it as the fame Sum, Page 47 
If a Legatee accept from an Exe- 
cutor a Bill on a Goldfmith, 
and do not demand the fame in 
five Days, and the Goldfmith 
break, the Lofs fhall fall on the 
Legatee, and not on the Exccu- 
tor, 247 


Limitation of Suits and De: 
mands, 

The Statute of Limitations plead- 
ed by an Apprentice to a Bill 
brought 16 Years after his Ap- 
prenticefhip, held good ;- and 
that the fetting him free had ab- 
folved him, but the Plea not 
good as to fubfequent Dealings, 


22 
A Legacy cannot be barred by the 
Statute, ibid. 
An Account current for 20 Years, 
efpecially where there are mu- 
tual Payments, fhall not be bar- 
red by the Statute ; but if the 
Account be fettled or ended, and 
no Notice taken for fix Years, it 
fhall be concluded by the Sta- 
tute of Limitations, 55 


M 
Bortgages. 


Third Mortgagee redeeming 
the firft fhall hold for the 

firft and third Mortgages againft 
the fecond Mortgagee, 7 
A Mortgage made payable to the 
Heir or Executor, there before 
Forfeiture the Mortgagor hath 
Eleétion to which to pay it; but 
if forfeited, it fhall be paid to 
the Executor ; and if neither 
Heir 


contained in the Cafes in Chancery. 





Heir nor Executor be named, it 
fhall be paid to the Executor, 
Page 12, 20 

Ifa Mortgagee renews a ‘Term, it 
fhall be for the Mortgagor’s Be- 
nefit, he paying all Charges, 


Ge 13 

A fifth Mortgagee bought in the 
three firft Mortgages, and on a 
Bill to foreclofe was decreed the 
Lands abfolutely, ibid. 
If a Man having Notice of two 
Mortgages, purchafes and buys 
in the firft Mortgage, the fecond 
Mortgagee fhall be let in on 
Payment of the firft Mortgage, 
without Regard to the Purcha- 
for, 14 
A Man having lent goo/. gets a 
fatisfied Judgment affigned to 
him ; but held that this fhould 
not. protec againft a fubfequent 
Mortgage ; but if he had lent 
his Money on the Security of 
that Judgment, otherwife, 15 
If a Mortgagce in Poffeffion affign 
over, and the Mortgagor prefers 
his Bill, fuggefting that the 
Debt is fully paid, and for an 
Account of the Overplus, he mutft 
make the Mortgagee and all the 
Affignees Parties ; but if the 
Bill be brought for an Account, 
and to pay what ts due, he need 
not make the Mortgagce a Par- 


ty, ep) 
If the Mortgagor levy a Fine, and 


be in quiet Poffeffion five Years, 
it fhall bar the Equity of Re- 
_ demption, 69 
No Words in a Mortgage in Cale 
of Failure of Payment by a 
‘Time limited will bar the E- 
quity of Redemption, —=—_70 
A Mortgage was made with Con- 


dition that the Mortgagor or his 
Heirs Male might redeem, who 
dying without Heirs Male, held 
that the Heirs gencral might re- 
deem, for a Mortgage once re- 
deemable is always redeemable, 
Page 84 

Cn a Bill to redeem brought by 
the Widow of the Mortgagor, 
who in the Mortgage-Decd co- 
venanted that no Perfon but he 

or the Heirs Male of the Body 
fhould redeem, and he died 
without fuch Heirs Male, yet a 
Redemption decreed, 86 
PD. having a Judgment bought ina 
Mortgage, he having a Statute 
prior to the Judgment, and D. 
was directed to affign on Pay- 
ment. of the Mortgage Money 
only, becaufe the Term was per- 
fonal Affets, ° 

Ona Bill to foreclofe, where Plain- 
tiff had taken a Mortgage for 
soo Years of one who was only 
Tenant for Life, and hearing of 

an Eftate in . §. in Truft for In- 
fants, gets an Affignment of it 

to protec& his Mortgage ; the 

| Queftion was, Whether he could 
| do it by Virtue of this Convey- 
| ance, having no Notice of the 
Truft when he lent his Money, 
or whether he fhould not be a 
Truftee for the Children? The 
Court would not decree a Fore- 
clofure or affift him at all, 123 
Ona Bill by the Mortgagor againft 
the Heir of the Mortgagee and 
his Executors, that they might 
interplead who fhould have the 
Money; the Mortgagce had de- 
vifed all his Mortgages to the 
Executor : Decreed the whole 
| Money tothe Executor, 126 
| 4 lL On 
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On a Bill brought by the Heir of 
the Morteagor againft the Af 
fignee éf the Morteagee to 
know what he paid for his Af 
fignment, and to have a Recon- 
veyance, a Demurrer was al- 
Jowed of to that Part which re- 
quired him to fet forth what he 

paid for his Affignment, and be- 

te the Mortgagees were not 
Parties ; for if Plaintiff muft re- 
deem, he muft pay what is due 
on the original Mortgage, Page 
127 

Mortgagee to be allowed Intereft for 
Money laidout in Repairs, 146 

A Mortgage not to carry Intereft 
after Tender of Mortgage ie 
neyy 

A Mortgage redeemed after fy 
Years, 187 

{f a Mortgage be miade at 5 per 
Cemt. with a Covenant that in 
Cafe the Intereft be not paid 
within one Month after due, 
then 6/. to be paid: Held that 
5 /only fhall be paid, = ‘197 

A Jointured Eftate in Mortgage 
muft be redeemed in Proportion, 
the Jointrefs one Third, aad the 

_, Reverfioner.two Thirds, 210 

A Devife to 4. for Life, Remain- 
der, to B. in Fee of | mortgaged 
Lands, redeemable in fame Pro- 
portion, abid. 

If a Mortgagee affigns without the 
Mortgagor being Party, the Af 
fignee {hall ftand in ‘the Place 

_ of the: Mortgagee, and have all 

_ the Mortgage Money whatever 

_ he gave for it; but if the Mort- 
gagor bé a Party, no more fhall 
be allowed to the Affignee a 
he really paid, ~ 


A. fatisfied Morpegee fhall not uy 












fet up to bar a Widow of Dower, 
Page 242 


A Mortgagee is a Truftee for the 


Mortgagor when his Money is 
‘paid, and fo he is for the Over- 
plus of the mortgaged Eftate, 


274 
The Mortgagor fhall have the 


Prefentation, ibid. 
Subfequent Mortgages and Judg- 
ments fhall be paid promif 
cuoufly according to Priority, 
sbid. 

If a Perfonal Eftate be particular- 
ly devifed, andt he real Eftate in 
Mortgage, that Mortgage fhall 
not be difcharged out of the 
Perfonal Eftate, 276, 278 
If a Mortgage be left with a Scri- 
vener, it fhall juftify the Mort- 
gagor in paying his Intereft to 
the Scrivener, but not his Prin- 
cipal ; for a Mortgage muft be 
re- -affigned, which cannot be 
done but by the Party himfelf, 
250 

A Man having taken a Leafe with 
a Covenant to build, mortgages 
the fame, and a Bill brought. a- 
gainft the Mortgagee to com- 
pell him to build; and decreed 
fo to do, tho’ he would willingly 
have loft his Money, — , 253 


N 
IQotice. 


F a Man; having Notice of two 
_. Mortgages, purchafes and buys 
in the firft Mortgage, the fecond 
Mortgagee fhall be let in on 
Payment of the firft Mortgage 
only, without Regard to his 
-Purchafe, 14 

A 








contained in the Cafes in 


Chancery. | 





A Bill to difcover Writings in De- 
fendant’s Cuftody; Defendant 
pleads a Purchafe without No- 
tice of Plaintifi’s Title ; and 
this Difference was taken, where 
Plaintiff hath a Title in Law, 
there, tho’ the Defendant did 
purchafe without Notice, he 
mutt difcover ; but otherwife it 
is if Plaintiff hath only a Title 
in Equity, Page 84. 

A Legacy payable out of an Eftate 
was decreed to be paid by a Pur- 
chafor, he having Notice of the 
Will, 136 

‘Notice to one who purchafes for 
another, is Notice to the Pur- 
chafor, pft53 

No Relief fhall be had on a Judg- 
ment againft a Purchafor boza 
fide, unlefs exprefs Notice can 
be proved againft him, ATi 


P 
}artiang. 


F a Daughter be married and 
‘ have a Portion, that fhall be 
confidered as her whole For- 
tune, unlefs the Father by Will 
or Writing declare ber not ful 
ficiently advanced, then fhe fhall 
have her Share, 56 
A Portion charged on Lands by 
Will or Settlement payable at 
a certain Time, if the Party 
die before, fhall fink for the Be- 
nefit of the Heir, 255 
Where a Portion is given, and no 
- 'Time limited for. Payment, it 
fhall not be paid till the Party 
_ is capable of Marriage, — ibid. 
A Term for Years being raifed to 


pay a Daughters Portion, a 


Queftion was, Whether during 
Life of the Son in Poffeffion of 
Part, and the Jointrefs of the 
other Part, it fhould be then 
raifed, or wait till the Jointure 
Eftate came into Poffeflion ? De- 
creed to be raifed by Mortgage 
of the Reverficn, Page 272 


jourchafe and Wurchala. 

A Purchafe by the Father in the 
Son’s Name fhail be intended a 
Provifion for the Son, unlefs 
there be Circumftances to de- 
clare it a Truft for the Father, 6 

If a Man, having Notice of two 
Mortgages, buys in the firft 
Mortgage, the fecond Mortga- 
gee fhall be let in on Payment 
of the firft Mortgage only, with- 
out Regard to his Purchafe, 14 

Lands purchafed in the Name of a 
Stranger fhall be prefumed a 
Troft for the Purchafor, but if 
purchafed in the Name of a 
Child fhall be prefumed a Pro- 
vifion for the Child, efpecially 
if the Father be dead without 
having made any Declaration, 


33 
A Purchafe by a Father in the 
Name of a young Infant Son, 
no Truft prefumed, — 128 
A Purchafor’s own Confeffion of a 
‘Truft binds him, : 137 
A prefumptive ‘Truft affets a Pur- 
chafor, 2 16a 
Where Lands are bought in the 
Father and Son’s Names, they 
are Joint Purchafors, and fhall 
furvive to the Son, yi 


ewer and Revocation. 
A Power of Revocation referved 
with Confént of a Husband’s 
near 
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near Relation fhall be fraudu- 
lent, but if it be with Confent 
of the Wifes Relations not 
fraudulent, Page 8 
‘A. having Power to limit Lands to 
fuch Ufes as fhe fhould appoint, 
did limit the fame by Deed 
without a Power of Revocation, 
and afterwards burnt the Deed, 
and by a new Deed appointed 
new Ufes; but held that the firft 
Limitation fhould prevail and 
the fubfequent be- void, for the 
firtt Deed and laft Will take 
Place; but if the Power re- 
ferved be to fuch Ufes as fhall 
be from Time to Time limited, 
then the laft Limitation to pre- 
vail, 61 
A Settlement with Power of Re- 
vocation, and limiting new Ufes, 
in the Prefence of three Wit- 
neffes, by Deed or Will, was re- 
voked by Will, and new Ufes 
limited, but executed only in 
the Prefence of two Witnefles; 
held good; for the appointing 
three Witnefles was only to pre- 


Queftion was, Whether the Mort- 
gage in Fee and the Convey- 
ance in Truft, or either of them, 
was a Revocation of the Will 2 
Held that the Surplus being to 
his own right Heirs was ftill in 
his Power, and fubje@ to his 
Difpofal by the Will, and de- 
creed accordingly, Page 117 


On a Scttlement by Deed made 


in 1681 to Defendant, with a 
Power of Revocation by Deed 
or Will, to be executed in the 
Prefence of fix Witneffes, three 
whereof to be Peers, and ‘Tender 
of 6d. In 1687 he makes his 
Will, teftified by fix, but none 
Peers, and gives his Eftate to 
one Monk, but no Tender of 6d. 
Held that they could not fupply 
the Defe& in the Execution of 
his Power, and were of Opinion 
that the Deed was not revoked, 

121 


R 


Redemption. 


vent Fraud, which here was not eee of Redemption is 
pretended, 6 barred by a Fine if no Claim 

within five Years, 21 
A Redemption was decreed, tho’ 


Sir Tho. Vernon, in Confideration 
that his Lady had joined in a 


Fine to borrow Money on Mort- 
gage of Part of his Eftate, by 
Will devifes to her 200/. per Anu. 
for Life, and charges the fame 
Eftate, together with Portions 
for his younger Children, and 
afterwards mortgages fame E- 
{tate in Fee for 800/. to S. and 
by another Deed conveys all his 
Eftate to Truftees to pay his 
Debts, 2nd the Surplus to his 
right Heirs. A. brought a 
pill for her Annuity ; and the 

: 





an Agreement had been made 

before and drawn up in Nature 

of a Decree, that Defendant 

fhould keep the Land if all Ar- 

rears were not paid by a Day 

limited, 129 
S 


Serivener. 


F a Scrivener intrufted with 
Money lends the f ame with- 
out Confent of theO wner, the 
Lofs 


contained in the Cafes in Chancery. 
Lofs (if any) fhall fall on the] Where the Truft of a Term is li- 


Scrivener, tho’ the Profit, if any, 
fhall be to the Owner, Page 48 


Money paid to a Scrivener fhall| 


difcharge the Debtor, 289 


Sequettration. See Witits, 


T 


‘True and Cruftees. 


A 'Truftee fhall not pay off a 
Mortgage out of the Monies 
arifing by Sale of other Lands di- 
rected to be fold for Payment 
of Debts, becaufe the Mortgagee 
can have no Damage, being fe- 
cured by his Mortgage ; but if 
the Mortgagee fhould be paid 
thereout, other Creditors might 
lofe their Debts, 51 
A Truftee for an Infant, if the 
Title be in a third Perfon, may 
buy in the Title for himfelf, and 
it fhall not be taken asa Truft,5 2 
Where a Conveyance or Devife 
will not pafs away the Inheri- 
tance, it will not pafs the ‘Truft 
of a ‘erm to attend the Inheri- 
tance, 66 
The Truft of a Term to attend 
the Inheritance fhall not be fe- 
vered therefrom for Dower or 
any other Confideration, except 
for Payment of Debts, ibid. 
A Truft of a Term cannot be li- 
mited in Tail with Remainders 
over, 733° 743: 753-78 
If a Truftee who is a near Relation 
applies more than the Intereft of 
the Child’s Portion in its Main- 
tenance and Education, he fhall 
not be allowed it, unlefs it be 
one Sum paid plainly for the 
Benefit of the Child, fuch as 
to put out Apprentice, 78 





mited to a Man and his Iffue, it 
cannot be limited over, becaufe 
Iffue may continue for ever, and 
the whole Term is funk in that 
Limitation; but the Limitation 
over of a Term on a Contin- 
gency which muft determine in 

a Life is good, if the Contingency 
happens, and 'Trufts of Terms are 
favoured, many Eftates being 
held only by Terms of Years, 
Page 98 

If a Man makes a Conveyance to 
A. in Confideration of Money 
paid by B. A. is only a Truftee 
for B. notwithftanding the Sta- 
tute of Frauds, tho’ no Truft be 
declared in Writing, 123 
The Queftion was, where a Perfon 
attainted, who was by Will im- 
mediately intitled to a real E- 
ftate and Leafe for Years, but 
had no Conveyance thereof by 
his Father, who was a Truftee 
for his Children in the Will for 
his two Sons, both of. whom were 
intitled under the Will, and one 
killed the other, and wasattainted 
for the fame, whether a Forfei- 
ture was incurred? Held that 
“'Trufts vefted in the Father be- 
fore the Son’s Attainder were not 
forfeited to the King, 130 
Ceftai que Truft in Fee, or Fee'T ail, 
by Attainder of Treafon, is for- 
feited, ibid. 
An Alien Ceftai que Truft of any 
Eftate belongs to the King, zbid. 
Trufts are liable to the King’s Bebe, 
ibid. 

Truft of the Reverfion of an in- 
heritance not to be forfeited for 
Felony, 131 
The Truft of a Leafe for Years, 
Affets in Equity, ibid. 
4M So 
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So is a Truft to wait on the Inheri- 


tance, Page 13% 
Waiting Terms not forfeited by 
Outlawry, ibid. 


A 'Truft is not barred by the Sta- 
tute of Limitations, 156 
Where the Truft of an Eftate ts l- 
mited to a Man and the Heirs 
of his Body, with Remainders 
over, if ‘Tenant in Tail fuffers a 


Recovery, Remainder is de-']- 


ftroycd, 213 
No Truftee to be anfwerable for 
more Money than he receives, 283 
Where Truftees have given joint 
Receipts, and one of them proved 
infolvent, the other was dif 
charged in Equity from paying 
more Money than he had re- 
ceived, 287 
WwW 


Matte, 


N Articles to fettle Lands, it 
was alledged they were intend- 

ed to be fettled without Impeach- 
ment of Wafte ; but the Court 
held, tho’ it might be reafona- 
ble, yet the Agreement muft be 
taken without Variation, 38 
Tenant for Life, tho’ difpunifhable 
in Law, fhall be reftrained by 
an Injunéion in Equity from 
committing Walte, 54 
Tenant in Tail after Poffibility of 
Iffue extin& committing Watfte, 
is liable to an Action of 'Trover 
by Reverfioner, and Tenant for 
Life without Impeachment of 
Watte fhall be reftrained from 
committing extravagant Wafte,5 3 
Where there’s a Truft for railing 
Money, and the Eftate is likely 
to be wafted, Equity will com- 
pel the Truftee to give Security 


that the Truft may not be de- 
feated, Page 278° 
Malicious Wafte fhall be reftrained 
by Injunction, 2919 


MUillg end Ceftaments. 

If a Man by Will releafe a Debt 
which beareth Intereft, it doth 
not releafe the Intereft due, un- 
lefs fuch Intereft be mentioned 
to be releafed, 24 

If a Wife during her Husband’s 

Life make a Will, tho’ the Huf- 

band promifed her to perform it, 

or gave Leave to make it, or 
after her Death affented to it, or 
being made Executor proved the 
fame, yet he is not bound there- 
by, unlefs he agreed in Writing 

before Marriage thereto, 70 

One Part of a Will may be expound- 
ed by another ; as where a Man 
leaves an Eftate to another and 
his Heirs, and afterwards men- 
tions to have given him an E- 
ftate-Tail, Heirs fhall be taken 
as Heirs of the Body, and to 
take only an Eftate-Tail, 267 


tits, 

Chancery hath equal Power with 
the Common Law to direct a 
Writ of Partition, 26 

A Writ De homine replegiando was 
granted in an Affidavit, and Mo- 
tion made that a young Heirefs 
was in the Cuftody of a Perfon 
againft herGuardian’s Confent, 27 

A Scire Facias may iffue to repeal 
a Patent, 50 

A Sequeftration may be granted in 
Chancery or Exchequer for a, 
perfonal Duty, 99 

A Motion to difcharge a Sequeftra- 
tion for Breach of a perfonal Du- 
ty denied, 125 


F AGN eds. 




















